Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


* 

%• 


5 


OF  CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  TENNESSEE. 

FOR  THE 

MIDDLE    DIVISION, 

DECEMBER  TERM,  1885, 

AND  FOR  THE 

^A/'ESTERN    DIVISION, 

APRIL  TERM.  1886. 


BENJAMIN   J.   LEA, 

ATTOBNET-OKNBRAL    A.ND    BEPORTEB.  \ 


VOLUME     XVI. 


NASHVILLE: 
Ar.RBRT  B.  Tavel,  Law  Publisher. 

1886. 


Bntered  aooording  to  Act  of  Congress,  in  the  year  1886.  by 

BBNJAMIN  J.  LBA, 
In  the  offioe  of  the  Librarian  of  Congress,  at  Washington. 


% 

\ 


PREFACE. 


Owing  to  other  duties  I  accepted  the  kind  offer  of  my  friend,  Allen 

G.  Halx,  of  Nashyille,  to  assist  in  the  preparation  of  this  volume  of 
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NASHVILLE, DECEMBER  TERM,  1885. 


Tom  Owens  r.   The  State. 

1.  Bell  of  Exceptions.     When  charge  of  court  not  a  part  of.    The  charge 

of  the  court,  although  it  appears  in  the  transcript  of  the  record,  can 
not  be  construed  as  part  of  the  bill  of  exceptions,  if  it  is  appended 
after  the  signature  of  the  judge. 

2.  Conspiracy.    Definition  of.    A  conspiracy  is  a  combination  of  two  or 

more  perHons,  by  some  concerted  action,  to  accomplish  some  criminal 
or  unlawful  purpose. 

3.  SA>rE.     Arts  and  declarcUlorui  of  rmu^pirators.     The  acts  and  declarations 

of  one  conspirator  is  evidence  a<*ainst  all,  after  the  establishment  of 
the  conspiracy. 

A.  Same.  Same,  Pinma  facie  cfi.se.  Evidence.  Before  the  admission  of 
the  acts  and  the  declaration  of  one  a.s  evidence  against  all,  a  prima 
fade  case  of  conspiracy  must  be  established. 

5.  Same.    Evidence.    Relevancy  of .     IHsrretion  of  court.     Admission  of  evi- 

dence, the  relevancy  of  which  is  not  apparent  at  the  time,  but  which 
the  prosecution  shows  will  be  rendered  so  thereafter,  is  within  dis- 
cretion of  the  court. 

6.  Same.     Time  of  entering  conspiracy.     Adoption  of  actji  of  ro-couitpirator}*. 

When  one  enters  into  a  conspiracy  he  becomes  a  party  to  every  act 
which  has  been  done  by  the  others,  or  which  shall  be  done  by  them 
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thereafter,  in  furtherance  of  the  common  design ;  but  the  acts  and 
declarations  of  one  can  not  be  admitted  against* the  others,  unless  the 
facts  and  circumstances  warrant  the  conclusion  that  a  conspiracy 
was  existing  at  the  time  of  such  acts  or  declarations. 

7.  Character  of  Defendant.     Opinion  of  mtnesa.    A  statement  by  wit- 

ness of  the  State  that  '^defendant  would  kill  a  man  for  a  dollar,"  is 
simply  an  opinion,  and  its  admission  as  evidence  improper  and  il- 
legal. 

8.  CiONSPiRACY.     ActSf  dCj  after  the  roTispiraey  has  ended.    When  the  com- 

mon design  has  been  consummated,  nothing  said  or  done  by  one  can 
affect  the  others. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  David- 
son county.      Matt.   W.   Allen,  J. 

Allen  G.   Hall   ^nd   E.   A.   Price   for  Owens. 

Attorney- General  Lea  for  the  State. 

DeadkIvICK,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiflf  in  error  was  convicted  in  the  criminal 
court  of  Davidson  county  of  murder  in  the  first  degree 
and  sentenced  to  be  hung.  A  new  trial  was  refused, 
and   he   has   appealed   in    error   to   this   court. 

His  counsel  have  presented  his  case  in  this  court 
with  marked  force  and  ability,  and  in  its  progress 
below  have  taken  numerous  exceptions  to  his  Honor's 
ruling.  They  have  also  criticised,  in  this  court,  the 
charge  of  his  Honor,  but  inasmuch  as  the  charge  was 
not  made  a  part  of  the  record  by  bill  of  exceptions^ 
we  are  precluded  from  considering  the  objections  to  it. 
It  is   true   that   what   purports   to  be  the  charge  of  the 
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court  appears  in  the  transcript,  but  it  is  after  the 
bill  of  exceptions,  which  is  signed  by  the  court,  and 
nothing  therein  recited  can  be  construed  as  making 
the  charge   a   part   of  it. 

The  theory  of  the  State  is,  that  defendant  below 
murdered  one  Meyer  Freidman,  and  that  Meyer  Mus- 
kovitz  incited,  procured,  counseled,  hired  and  commanded 
him  to  commit  the  offense.  It  is  so  charged,  in  one 
count  of  the  indictment,  and  in  another  count  he  is 
jointly  charged  with  said  Muskovitz  with  the  com- 
mission   of  the   murder. 

Upon  the  theory  that  defendant,  Owens,  was  prin- 
cipal, and  Muskovitz  accessory,  before  the  fact,  much 
evidence  of  the  declarations  and  acts  of  the  latter  was 
admitted,  in  the  progress  of  the  trial,  under  the  law 
governing   prosecutions  for  conspiracy  to    commit  crime. 

A  conspiracy  is,  in  general  terms,  a  combination  of 
two  or  more  persons,  by  some  concerted  action,  to  ac- 
complish some  criminal  or  unlawful  purpose :  3  Greenl. 
Ev.,    sec.   89. 

When  the  conspiracy  is  established,  the  act  or  dec- 
laration of  one  conspirator  in  the  prosecution  of  the 
common  enterprise,  is  considered  the  act  or  declaration 
of  all,  and  is  evidence  against  all.  A  foundation, 
however,  must  or  should  be  laid  to  establish  a  prima 
facie  case  of  conspiracy  before  the  admission  of  evi- 
dence of  acts  or  declarations  of  one  as  evidence  against 
all:  1  Whar.  Am.  Crim.  Law,  sec.  702;  1  Greenl. 
Ev.,  sec.   111. 

But    it    is    within    the    discretion    of    the   court   to 
permit  evidenqe  to    be  given,   the    relevancy   of    which 
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is  not  apparent  at  the  time^  which  the  prosecution 
shows  will  be  rendered  so  theresifter :  3  Greenl.  !Ev.y 
sec.   92;     1    Greenl.  Ev.,  sec.   111. 

And  every  one  entering  into  a  conspiracy  is  a  party 
to  every  act  which  has  before  been  done  by  the  others, 
and  to  every  act  by  the  others  afterward,  in  further- 
ance  of  the  common   design :     Ibid. 

From  the  foregoing  authorities  it  appears  that  all 
acts  and  declarations  of  conspirators,  or  of  any  of 
them,  may  be  given  in  evidence  against  all,  from  the 
time  the  conspiracy  had  its  origin  until  its  design  has 
been  consummated,  or  until  it  is  abandoned.  When 
it  was  entered  into  is  usually  established  by  circum- 
stantial evidence.  But  the  declarations  or  acts  of  one 
can  not  be  admitted  against  another,  unless  the  facts 
and  circumstances  warrant  the  conclusion  that  a  con- 
spiracy was  existing  at  the  time  of  such  declarations 
or   acts. 

On  March  25th,  preceding  the  killing  on  April 
12th,  Muskovitz  applied  to  Judge  Ferris  to  procure 
the  release  of  defendant,  then  confined  in  the  county 
work-house.  He  paid  and  secured  the  fine  and  de- 
fendant was  released.  Judge  Ferris  was  examined  as 
a  witness  in  this  case,  and  after  stating  the  release  of 
defendant,  and  the  terms  on  which  he  was  released^  he 
said,  ''  I  asked  Muskovitz  what  he  wanted  with  a  man 
like  Tom  Owens,  and  Muskovitz  replied,  I  want  him 
for  a  purpose.  Muskovitz's  manner  was  very  eager/' 
Here  counsel  for  defendant  interposed  objections,  which 
were  overruled  and  exception  taken,  and  witness  was 
permitted   to   say,   "I   said,   what    do  you   want   with   a 
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man    like   Tom  Owens;    why,  lie  would  kill    a  man  for 
a  dollar?" 

The  objection  does  not  explicitly  state  what  part  of 
this  testimony  it  was  intended  to  reach.  But  as  it 
immediately  precedes  the  statement  of  the  witness  that 
^'Tom  would  kill  a  man  for  a  dollar/'  and  those 
words  were  in  quotation  marks,  and  the  witness,  after 
tbe  objection,  was  allowed  to  proceed,  we  think  it 
reasonably  certain,  as  argued  by  counsel,  that  the  ob- 
jection was  specially  intended  to  apply  to  that  dec- 
laration of  the  witness.  Even  if  there  had  been  ev- 
idenee  tending  to  show  the  existence  of  a  conspiracy 
at  the  time  of  this  statement,  it  was  still  illegal  and 
improper,  being  only  the  opinion  of  the  witness  as  to 
the  character  of  defendant,  and  it  ought  to  have  been 
excluded. 

Dr.  Rodomsky  was  allowed  to  tell  of  transactions 
and  conversations  with  Freidman,  the  deceased,  and 
Muskovitz,  in  relation  to  taking  out  insurance  upon 
the  life  of  the  deceased.  This  transaction  occurred 
some  five  or  six  weeks  before  the  killing  of  deceased, 
and    was   objected   to   by   defendant. 

At  that  time  it  does  not  appear  that  there  existed 
any  conspiracy  to  murder  deceased.  As  against  Mus- 
kovitz  it  might  have  been  proper  evidence,  but  no 
fact  or  circumstance  in  the  record  connects  defendant 
or  other  person  with  any  such  conspiracy  at  that 
time.  It  was  therefore  improperly  admitted  against 
defendant. 

The  testimony  of  Mr.  Stanard  details  conversation 
and    acts  of  Muskovitz  in  the  telegraph  office,  after  the 
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cutting  of  deceased.  He  states  that  Muskovitz  had  a 
letter  from  Cairo,  which  he  read,  and  the  contents 
of  which  he  stated,  and  he  and  Muskovitz  talked  about 
it,  but  it  had  no  signature,  and  made  inquiry  of  ''our 
friend's ''   condition. 

It  does  appear  that  defendant  was  in  Cairo  about 
that  time,  but  there  is  no  evidence  of  his  hand-writing 
nor  that  he  wrote  the  letter.  It  would  not  have  been 
competent  to  introduce  the  letter  as  the  letter  of  de- 
fendant, on  the  trial,  if  it  had  been  present,  nor  was  it 
competent  to  prove  its  contents  and  Muskovitz's  dec- 
larations as  evidence  against  defendant.  The  common 
design  had  been  consummated,  and  nothing  said  or 
done  afterward  by  one  can  aflfect  the  other:  1  Whar. 
Crim.    Law,   sec.    702;     1    Greenl.    Ev.,   sec,    11. 

The  whole  of  this  witness'  testimony  is  about  that 
letter  and  Muskovitz's  acts  and  declarations,  and  was 
objected  to,  and  -the  objection  overruled  and  hie  state- 
ments  admitted.       This   was   error. 

For  the  errors  indicated  the  judgment  must  be  re- 
versed  and   a   new   trial   awarded. 
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George   F.   Akers  v.   Albert   Akers. 

1.  JuDGlCEXT   FOB   LrBEL.     Merging  of  the  tort.     It  becomes  a  debt.    Re- 

coTeiy  of  a  judgment  for  libel,  merges  the  tort  which  is  the  founda< 
tion  of  the  action  in  the  judgment,  and  it  thus  becomes  a  debt. 

2.  AppEAii  nff  NATURE  OP  A  Writ  OF  Error.    Effect  of.    An  appeal,  in 

the  nature  of  a  writ  of  error,  from  the  circuit  court  suspends,  but 
does  not  vacate,  the  judgment  below. 

3.  Revivor.    Against  whom  it  may  be  had.    A  revivor  may  be  had  against 

the  personal  representative  of  a  deceased  person  against  whom  a 
judgment  for  libel  has  been  recovered. 

4.  JnxsiiENT  FOR  Libel.     Reverml  of.     Effect  upon  the  nature  <f  the  de- 

mand. Death  of  wrong-doer.  A  reversal  of  a  judgment  for  libel  re- 
stores the  demand  to  its  original  character,  and  the  death  of  the 
wTong-<ioer  abates  the  suit  as  though  no  judgment  had  been  ob- 
tained. 


FROM   DAVIDSON, 


Appeal  ill  error  from  the  Circuit  Court  of  Davidson 
county.       Frank   T.   Reid,  J. 

Smith   &   Allison   for   George   F.   Akers. 

E.  I.  GoLLADAY,  John  V.  Wright  and  Samuel 
Watson   for   Albert  Akers. 

CooKB,   J.,   delivered  the   opinion   of  the  court. 

The  defendant  in  error,  Albert  Akers,  recovered  a 
judgment  in  the  circuit  court  in  an  action  for  libel, 
against  George  F.  Akers,  who  appealed  in  error  to 
this  court.  Pending  the  appeal  the  plaintiif  in  error, 
George   F.    Akers,   died.       Sci.  fa,   has  been  issued  and 
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served  upon  his  personal  repreeentative,  requiring  him 
to  show  cause  why  the  case  should  not  be  revived 
against  him.  To  this  the  personal  representative  has 
pleaded  that  the  action  against  his  testator  was  for 
libel,  which  was  a  wrong,  affecting  the  character  of 
the  plaintiff  below,  and  consequently  there  can  be  no 
revivor  against  him  as  the  personal  representative  of 
the   decedent. 

To  this  plea  there  is  a  demurrer,  the  cause  assigned 
being  that  the  tort,  which  was  the  original  foundation 
of  the  action,  was  merged  in  the  judgment  of  the 
circuit  court  and  thus  became  a  debt,  and  the  appeal 
in  the  nature  of  a  writ  of  error,  only  had  the  effect 
to   suspend,   but   did  not  vacate   the  judgment  below. 

The  question  thus  raised  is  whether  or  not,  in  the 
present  attitude  of  the  case,  there  can  be  a  revivor 
against  the  personal  representative  of  the  deceased  party 
against  \fhom  the  judgment  was  recovered  below,  or 
whether   the   cause   or  the   appeal   must  abate? 

That  this  was  a  personal  action,  which  by  the  rule 
of  the  common  law,  died  with  the  person,  and  that 
it  is  expressly  excepted  out  of  the  provisions  of  sec- 
tion 2846  of  the  Code,  is  not  questioned,  and  the  only 
question  is,  has  the  character  of  the  demand  been  so 
changed  by  the  recovery  of  the  judgment  in  the  cir- 
cuit court,  as  to  take  it  out  of  the  common  law  rule 
above  cited? 

This  rule  applied  to  all  torts  or  personal  actions, 
until  modified  by  the  provision  of  the  section  of  the  Code 
above  cited,  which  confined  it  to  actions  for  wrongs 
affecting  the    character  of    the    plaintiff.       In   the  case 
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of  Kimbrough  v.  MileheUy  1  Head^  540,  which  was  a 
personal  action  for  an  assault  and  battery,  and  which, 
ander  the  rule  above  referred  to,  also  died  with  the 
person,  the  plaintiff  had,  as  in  this  case,  recovered  a 
jadgment  against  the  defendant  in  the  circuit  court, 
the  defendant  had  appealed,  and,  pending  the  appeal  in 
this  court,  had  ^died,  and  an  application  to  revive 
against  his  pei'sonal  representative  was  resisted  upon 
the  identical  grounds  here  taken,  and  it  was  held  that 
in  the  attitude  of  the  case,  as  then  presented,  the 
principle  was  not  applicable,  and  the  revivor  was  al- 
lowed. Judge  McKinney,  delivering  the  opinion  of 
the  court,  said :  "  By  the  recovery  in  the  lifetime  of 
the  injured  party,  the  claim  for  damages  was  merged  ' 
in  the  judgment,  and  became  a  debt,  with  which  the 
Ijersonal  representative  was  chargeable.  The  demand 
being  thus  impressed  with  the  character  of  a  debt,  it 
IS  clear  that  it  is  not  only  the  right,  but  likewise  the 
duty,  of  the  personal  representative  to  insist  upon  a 
revivor/' 

That  case  had  been  determined  in  the  circuit  court 
before  the  adoption  of  the  Code,  and  the  principle 
there  announced  as  then  applicable  to  an  action  for 
assault  and  battery,  is  stiM  applicable  in  all  its  force 
to  the  case  now  under  consideration.  The  learned 
judge,  in  that  case,  further  said:  "The  position  is 
altogether  mistaken,  that  the  judgment  is  annulled  by 
the  removal  of  the  cause  into  this  court,  and  proceeds 
from  losing  sight  of  the  distinction  between  a  simple 
appeal  and  an  appeal  in  the  nature  of  a  writ  of  error. 
The  latter  merely  suspends  the  judgment  of  the  inferior 
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court^  and  does  not  annul  it,  and  consequently,  if  the 
appeal  in  error  is  abated  or  dismissed,  the  judgment 
below   is   left    unimpaired    and    in    full    force.'' 

The   principle    decided     in    this    case   was  cited    ap- 
provingly  in   the   case    of    Baker   v.   Danabee,   7    Heis., 
231,    but    it     was    there    correctly    held    that    the    case 
then   under   consideration    did    not   fall    within    the  prin- 
ciple   there   decided.       Chief  Justice   Deaderick,   in    that 
case,   said:     "PlaintiflP    also    relies    upon    Kimbrough    v. 
Mitchell,  1  Head,  539.      Here  Mitchell  had  brought  stiit 
and    obtained  judgment   against    Kimbrough   for   assault 
and    battery.       Kimbrough    appealed     in     error    to     this 
court.       While    the    suit    was     pending    in     this    court 
Mitchell     died.       His     personal     representative    .made     a 
motion     to    revive    in     his    uame.       This   was   opposed, 
but   the   court  held   that   the    recovery  having  been  had 
in    the    lifetime    of    the    injured    party,    the    claim     for 
damages   was    merged    in   the    judgment,   and    became    a 
debt.       That    the   appeal    in    error    did    not   annul,    but 
merely   suspended    the  judgment   of  the   inferior  court." 
"We  do  not  think,"  he  adds,  "that   either   of  the   cases 
cited    has   any   application    to   this   case,   and    which    we 
may    add,    was    an    action     instituted    by    the    personal 
representative   after   the   death    of   the    party   entitled  to 
sue   for    the   tort."  ^ 

In  the  case  of  Bolin  v.  Stuart,  7  Baxt.,  298,  where 
an  action  for  malicious  prosecution  had  been  instituted, 
and  tlie  verdict  and  judgment  in  the  court  below  was 
for  thj  defendant,  and  the  plaintiff  appealed  in  error, 
and  pending  the  appeal  the  defendant  died,  the  cau.se 
was   abated    on    motion    of   his    counsel,   but   the   only 
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^cjnestion   consideTred     in   that   case   was   as  to  whether  or 
pot  an  actioxi      for     mah'cious   prosecution    was   an   action 
effecting   the     otiax-acter   of  the   plaintiff,  and    was   conse- 
quently witViin      'tlie    exception  of  the  above  cited  section 
o{  the   Code,     a.nd     it   was    held    that   it   was.       Neither 
of  the  cases    of     JES/mbrough  v.  Mitchell  or  Baker  v.  Dans^ 
6«,   was     cited       or     referred    to,   nor    was   the   question 
decided    or     recognized    in    those    cases,   and    now   under 
consideration     in     this,    involved    in   the   case  of  Bolin  v. 
Siuari.         Tlaere     there   had    been    no   recovery    upon    the 
demand     a.ga.inst    the   defendant,    and    hence    there   could 
be    no     merger  .  or   change  of  the  nature   of  the  demand. 
The     plaintiff    below    had    foiled    in    his   action,    and   the 
only     detnund     he   could    have    had   against   the   personal 
representative    was   purely  and   solely    upon   the  original 
«i^'eg,ed    tort,    and    which    unquestionably    died    with    the 
defendant.       But  it  is   said  by  the  counsel  for  the  plain- 
tiff   in    error,    there   was   a    judgmeut    in    that   case    for 
costs    in    favor   of    the    defendant    against    the    plaintiff. 
Tliat    is    true,    but   there  was  no  application    on  the  part 
of     the     representative    of    the   defendant   to   revive   this 
judgment^    but   on    the    contrary,    the    motion    to    abate 
the     suit    was    made    by    the   counsel   for  defendant  him- 
self,   and     was    an    abandonment    of    any  judgment   to 
\rliich    he    or    his    personal    representative    might   have 
been    entitled    for   costs   against   the   plaintiff,  which  was 
al]     he    could    possibly    have    claimed.       The    distinction 
between    a   simple,  or  as   it  is  sometimes  called,  a  broad 
appeal;    and   an   appeal  in  the  nature  of  a  writ  of  error, 
and     the    principle   that   the    latter   does    not  vacate,  but 
merely    suspends   the    judgment   of   the   court   below,   is 
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uniformly  recognized  through  our  cases :  Furber  v.  Car- 
ter,  2  Sneedy  1 ;  Kimbrough  v,  Mitchelly  1  Head,  539 ; 
Oalena  v.  Sudhumes,  9  Heis.,  189;  12  Heis.,  466;  3 
Sneed,    208. 

The  judgment  of  the  circuit  court  which  has  been 
appealed  from,  was  not  thereby  vacated  or  annulled, 
but  is  only  suspended,  and  is  presumed  to  be  valid 
until  it  is  shown  to  be  erroneous,  or  in  some  other 
manner  properly  vacated,  and  the  demand  upon  which 
it  was  predicated  having  lost  its  character  of  a  tort, 
and  having  acquired  the  nature  of  a  debt  by  its  merger 
into  the  judgment,  is  enforceable  against  the  personal 
representative  of  the  deceased,  unless  it  is  shown  to  be 
erroneous   and    vacated. 

The  defendant .  in  error  is  entitled  to  the  revivor 
as  sought  by  his  sci.  fa,,  the  plea  to  which  is  no 
sufficient  answer,  and  the  demurrer  will  be  sustained 
And  the  cause  revived  against  the  personal  representa- 
tive, and  stand  for  hearing  in  its  order  on  the  docket. 
A  reversal  of  the  judgment  would,  of  course,  restore 
the  demand  to  its  original  character,  and  the  suit  upon 
it  would  then  be  subject  to  abatement  as  though  no 
judgment   had   ever   been    rendered    upon    it. 
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BoYCE  Stewart  v.  C.  W.  Greenfield  and  Wife. 

AND 

Nannie  A.  Greenfield  v.  Boyce  8TEWA:ifr  et  al. 

I.  Husband  and  Wife.  Separate  estate.  TVusiee.  A  trustee  having  the 
legal  title  may  dljupose  of  the  property  so  as  to  defeat  the  rights  of 
the  cethii  que  iruM  to  a  b<ma  fide  purchaser,  for  valuahle  consideration^ 
vUhoat  notice  of  the  trust. 

^  Sake.  Notice  to  agent.  But  where  one  deals  through  an  agent,  with 
the  trustee  of  a  married  woman,  and  the  agent  knows  the  transaction 
inTolves  property  of  the  married  woman,  her  rights  will  be  protected* 


FROM    MONTGOSfERY. 


Appeal  from  the  Chancery  Court  at  Clarksville.  Geo. 
E.  Seay,  Ch. 

Smith   &   Lurton   for  complainants. 

J.  W.   JuDD   and   J.    L.    Yancy   for   defendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

On  December  30,  1873,  Duncan  Marr  conveyed  360 
-cres  of  land  in  Montgomery  county,  to  Nannie  A. 
Greenfield  for  life,  with  remainder  to  her  husband,  the 
lefendant,  C.  W.  Greenfield,  if  living  at  her  death,  if 
-ot,  to  her  children.  The  contract  of  purchase  was 
siade  by  defendant,  C.  W.,  for  the  sum  of  about 
{10,800.  For  this  sum  the  said  C.  W.  Greenfield  ex- 
?*uted  his  three  notes,  each  for  the  sum  of  $2,175, 
^■Je  respectively  at  one,  two  and  three  years  from 
iate,    and    transferred  .  in    payment    of   the    balance   of 
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about  $4,300  of  the  purchase  money,  that  sum  in  notes 
payable  to  himself  by  other  parties.  A  lien  was  re- 
tained upon  the  face  of  the  deed  for  the  payment  of 
all   of  said    notes. 

Complainant  Stewart,  at  the  time  of  th«  sale  and 
<x)nveyance  to  Mrs.  Greenfield,  held  a  mortgage  on 
said  tract  of  land  to  secure  some  $4,000  or  $5,000  of 
indebtedness  of  Marr  to  him,  which  was  then  about 
due.  It  was  agreed  between  C.  W.  Greenfield,  Marr 
and  Stewart's  attorney,  that  Stewart  would  accept  the 
purchase  money  notes,  or  enough  of  them  to  secure 
his  debt,  and  the  conveyance  was  made  of  the  land  to 
Mrs.  Greenfield  with  his  assent,  and  the  subsequent 
approval  of  Stewart.  The  notes  were  all  placed  in 
the  hands  of  said  attorney,  and  he  delivered  the  $4,300 
of  notes  on  third  parties  to  Marr  and  retained  the 
three  notes  of  $2,175,  they  aggregating  a  sum  suflB- 
cient   to    pay    the   mortgage   debt. 

No   payment   having   been    made    on    either    of   said 

three  notes   retained   by   Stewart,  on  April  23,  1875,  he 

filed'  the   original    bill    in   this   cause    against   Greenfield 

and   wife,   to   enforce    the    lien    retained    upon    the   land 

for   their   satisfaction. 

Mrs.  Greenfield  answered,  filing  her  answer  as  a 
cross- bill,  alleging  that  the  $4,300  of  notes  of  third 
persons  transferred  by  her  husband  to  Marr,  were  her 
separate  property,  derived  from  sale  of  her  lands,  and 
which  notes  her  husband  was  to  have  held  as  her 
trustee,  and  were  to  have  been  invested  in  interest 
bearing  securities  for  her  sole  and  separate  use.  The 
cross-bill    alleges    that    her   husband   violated   the   trust 
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by  investing  said  notes  in  the  purchase  of  said  land^ 
against  her  desire  and  oyer  her  protest;  that  the  land 
was  sold  to  her  husband  by  one  Johnson,  agent  of 
Marr,  by  means  of  false  and  fraudulent  representations, 
at  double  its  value,  and  that  Stewart  is  not  an  inno- 
cent purchaser  of  said  notes  for  valuable  consideration, 
but    took    them    for   other    debts   due    him. 

Her  husband,  Marr  and  Stewart  are  made  defend- 
ants to  this  cross-bill.  It  prays  for  a  rescission  of 
the  contract,  and  that  the  land  be  sold  to  repay  her 
the  $4,300  of  notes  used  in  its  purchase,  or  that  she 
be  assigned  a  part  of  said  land,  representing  her  pro- 
portion of  tlie  purchase  price,  free  from  the  lien  of 
Stewart.  C.  W.  Greenfield  admits  the .  truth  of  the 
allegations  of  the  answer.  The  other  defendants,  Stew- 
art  and  Marr,  deny  in  their  answers  all  knowledge  of 
the  existence  of  the  separate  estate  claimed  in  the  cross- 
bill,  and    the   fraud    charged. 

Stewart  sets  out  the  character  and  amount  of  his 
original  debt,  and  the  agreement  between  Marr,  Green- 
field and  himself,  that  the  land  might  be  conveyed  to 
Greenfield,  and  that  notes  for  purchase  money  should 
be  placed  in  his  hands  to  secure  his  debt,  and  insists 
that  he  is  entitled  to  enforce  the  vendor's  lien  for  the 
satisfaction    of  his   claim,    or   to    foreclose    his  mortgage. 

Upon  the  hearing  the  chancellor  dismissed  the  cross- 
hill,  and  directed  the  sale  of  the  land  as  prayed  for 
in    the   original   bill. 

Mrs.  Greenfield  appealed  from  the  chancellor's  decree 
dismissing  her  cross-bill,  and  her  husband  has  also  ap- 
pealed. 
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The  Referees  recommend  an  affirmance  of  the  de- 
cree,  and  the  complainant  in  .  the  cross- bill  excepts  to 
the   report. 

The  complainant  in  the  original  bill  also  excepts 
to  so  much  of  the  report  as  finds  that  the  $4,300  of 
notes   was   the   separate   estate   of  Mrs.   Greenfield. 

Much  proof  has  been  taken  and  the  cause  has  been 
elaborately  argued.  It  appears  that  by  conveyances 
Mrs.  Greenfield  owned  two  tracts  of  land  in  her  own 
right,  but  these  conveyances  did  not  create  a  separate 
estate  in  the  wife,  nor  restrict  the  marital  rights  of 
the  husband  in  the  wife's  land.  These  tracts  were 
sold  and  conveyed  by  the  joint  deeds  of  husband  and 
wife,  with  no  words  in  either  the  deeds  or  the  notes 
showing  .such  estate  as  the  wife  claims.  The  deeds, 
upon  their  face,  recite  that  the  notes  for  the  purchase 
money  were  made  payable  to  the  husband  alone,  as 
were  the  $4,300  of  notes  paid  upon  the  Marr  land, 
although  it  does  appear  that  these  last  mentioned  notes 
were  derived  from  the  proceeds  of  the  sale  of  the 
wife's  land.  It  also  appears  that  sometime  before  the 
sale  of  the  wife's  lands,  and  the  purchase  of  the  Marr 
land,  Greenfield  agreed  with  his  wife  that  he  would 
hold  the  wife's  means  in  his  hands  as  her  separate 
estate,  and  so  invest  them.  The  lands  of  the  wife 
were  sold  for  about  $9,500,  and  the  payments  therefor 
made  to  the  husband,  and  the  notes  for  deferred  pay- 
ments were  taken  payable  to  him.  Part  of  the  pro- 
ceeds thereof  were  invested  in  a  house  and  lot  in 
Clarksville,   and   improvements   made   thereon.  • 

These   transactions   indicate   that   the   husband,  while 
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a  trustee^  with  his  wife's  consent,  used  the  fund  as  he 
deemed  best  for  the  benefit  of  the  wife,  and  there  is 
no  reason  to  believe  that  he  did  not  deem  the  invest- 
ment in  the  Marr  land  safe  and  judicious.  It  does 
appear  that  the  wife  was  opposed  to  such  investment, 
because  she  did  not  think  the  place  worth  as  much 
as  the  husband  did,  and  never  consented  to  it.  He 
was  sanguine  that  it  could  be  sold  in  a  very  short 
time  at  a  handsome  profit.  Greenfield  and  wife  moved 
on  the  Marr  land,  and  lived  upon  it  for  about  a  year. 
And  although  she  says  shle  never  became  reconciled  to 
its  purchase,  yet  she  took  no  steps  to  be  relieved  of  it 
until  after  Stewart  filed  his  bill  to  enforce  the  payment 
of  the  unpaid  purchase  money.  She  says  that  she  did 
not  know  until  then  that  any  part  of  her  money  or 
means  had  been  used  in  its  purchase.  But  she  knew 
her  husband  had  no  other  means  of  paying  for  the 
land,  and  she  admits  that  she  had  suspected  that  her 
means  had  been  so  invested,  and  that  the  propriety  of 
sQch   investment   had    been   frequently   discussed. 

Assuming  that  the  $4,300  were  the  separate  estate 
of  the  wife,  still  it  is  very  clear  that  Stewart  had  no 
knowledge  of  it,  and  we  think  it  is  also  established 
that  Bailey,  his  counsel,  who  conducted  the  negotiations 
and  consummated  the  arrangements  on  his  behalf,  had 
DO  notice  that  could  afiect  his  principal.  Nothing  was 
Slid  to  put  him  on  inquiry,  nor  was  there  anything 
in  the  transaction  to  give  such  notice,  and  the  post- 
ponement of  the  time  of  payment  of  Stewart's  debt 
and  waiver  of  his  original  mortgage  on  the  land  con- 
stitute a  valuable  and  sufficient  cx>nsideration  for  the 
2 — ^VOL.  16. 
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transfer    of    the    purchase    money   notes    made   to   him 
before   their   maturity. 

These  facts,  connected  with  transfer  of  the  notes, 
we  consider  abundantly  sustained  by  the  evidence.  A 
trustee  having  the  legal  title  may  dispose  of  the  prop- 
erty so  as  to  defeat  the  rights  of  the  cestui  que  trust, 
to  a  bona  fide  purchaser,  for  a  valuable  consideratioD, 
without  notice  of  the  trusts:  Story  Eq.,  sees.  977, 
977  a;     1    Perry   on   Trlists,    sec.    218. 

In  this  case  the  trust  was  created  by  the  verbal 
agreement  between  the  husband  and  the  wife,  of  which 
neither   Stewart   nor   his   attorney   had   any   notice. 

In  so  far,  therefore,  as  the  cross- bill  sought  to  post- 
pone Stewart's  claim  to  that  set  up  for  the  trust  fund 
paid  to  Marr,  we  are  of  opinion  it  was  properly  dis- 
missed. But  we  are  also  satisfied  that  Johnson,  who 
negotiated  the  sale  with  Greenfield,  knew  at  the  time 
it  was  completed  and  the  $4,300  of  notes  were  paid 
upon  the  purchase,  that  nearly  all  of  those  notes  were 
the  proceeds  of  the  sale  of  the  wife^s  land  which  she 
agreed  to  sell  upon  condition  that  the  proceeds  of  sale 
should  be  held  as  her  separate  estate;  and  knew  also 
of  her  opposition  to  the  investment.  Johnson  was  the 
agent  in  said  sale  of  Marr,  and  it  was  through  him 
it   was  effected,   and    notice    to   him   was   notice   to   his 

principal. 

It  may  be  that  Mrs.  Greenfield  believed  that  her 
funds  had  gone  into  the  payment  for  said  land,  but 
she  swears  she  did  not  know  it  until  the  bill  in  this 
case  was  filed.  While  there  are  circumstances  from 
which   such    knowledge    might   be  proved,   there   is  on 
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the  other  hand  knowledge  that  she  did  not  know  it^ 
and  no  direct  evidence  to  the  contrary.  Even  if  she 
had  had  such  information^  it  is  apparent  from  the  rec- 
ord, she  never  assented  to  such  appropriation  before 
it  was  made,  and  we  do  not  think  there  is  such  proof 
of  ratification  as  should  bind  her.  The  payment^ 
therefore,  of  such  part  of  the  $4,300  as  belonged  to 
her,  was  wrongfully  made,  and  she  may  have  a  re- 
covery against  Marr  to  that  extent.  But  the  claim 
of  Stewart  is  entitled  to  priority  of  satisfaction  out  of 
the  whole  tract,  and  then  the  residue  or  a  sufficiency 
to  reimburse  Mrs.  'Greenfield  shall  be  applied  to  her 
debt. 

The  land  will  be  sold,  the  costs  paid  out  of  pro- 
ceeds,  and   then    the   residue  applied  as  above  indicated. 

The  exceptions  will  be  allowed,  so  far  as  the  dis- 
missal of  Mrs.  Greenfield's  cross-bill,  and  refusal  of  all 
relief  to  her  is  recommended,  etc.,  and  in  other  re- 
spects disallowed,  and  the  chancellor's  decree  will  be 
modified   in   accordance   with    this   opinion. 
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The  State  v.  John  Gbeen. 

Criminal  Law.  Search  warrant.  Costs,  Where  search  warrant  waa  is- 
sued by  a  justice  of  the  peace  upon  probable  cause,  and  the  property 
was  not  found  tliereunder,  the  State  is  liable  for  the  costs  of  the  pro- 
ceeding, under  Code,  section  5333. 


FROM   LINCOLN. 


Appeal   in    error   from    the   Circuit  Court  of  Lincoln 
county.      J.   J.   Williams,  J. 

G.   B.   Bogles   for  Green. 

Attoknev-Genkral  Lea  for  the   State. 

Cooke,  J.,   delivered   the    opinion   of   the  court. 

Upon  probable  cause  shown  by  the  affidavit  of  one 
Bell,  that  a  larceny  had  been  committed  of  certain  ar- 
ticles belonging  to  him,  and  which  were  believed  to 
be  concealed  upon  the  premises  of  Green,  and  detail- 
ing circuajstances  which  seemed  to  point  to  Green  and 
his  wife  as  having  committed  the  larceny,  one  George 
P.  Boyles,  a  justice  of  the  peace,  issued  a  search  war- 
rant in  the  usual  form  to  search  the  house  and  prem- 
ises of  said  Green  for  said  articles  of  stolen  property, 
which  was  placed  in  the  hands  of  an  officer  who  re- 
turned the  same  executed  by  searching  said  house,  etc., 
but  that  said  stolen  articles  could  not  be  found. 
Whereupon  said  justice  certified  that  there  was  prob- 
able cause  for  the  procurement  of  the  issuance  of  said 
warrant    and    returned    the    same    to    the  circuit    court 
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for  the  taxation,  etc.,  of  the  costs.  The  circuit  court 
adjudged  that  the  same  were  taxable  against  the  State^ 
and   the   attorney-general   appealed   to   this   court. 

By    Code,     section     5318,   et  seq.,   a   search   warrant 
may    be     issued     when     property    has    been    stolen     or 
embezzled,   and   upon   probable   cause,  supported  by  affi- 
davit,   etc.,     and    if    the    magistrate    is    satisfied     that 
the    grounds    of    the    application    exist,   or    that   there 
is  probable   cause    to    believe    their   existence,   he   shall 
iasue    a    search    warrant,   etc.       Section    5326  ))rovides, 
"Such    warrant   shall   be  executed   and   returned    to  the 
magistrate    by    whom   it    was    issued,    within    ten   days; 
aud    sectioQ    5332    provides,    that    the    magistrate   shall, 
under  the   preceding   sections,  annex  together  the  search 
warrant,    the   return    and    the   examination   of    witnesses, 
and   return  them    to   the   court    having  power  to  inquire 
into   the   offense    in    respect    to    which    the   Search   war- 
rant  was     issued.        Section    5333    provides,   that   if   on 
the   hearing   it   appear  that  there  was  no  probable  cause 
for   suing    out     the     warrant,    the    whole   costs   may    be 
taxed    against   the  complainant,    and    execution  awarded. 
In   this    case    the    magistrate    having    certified    that 
there  was    probable    cause   for    suing   out    the   warrant, 
it   is   not   insisted   that   he   should   have   taxed  the  costs 
to    the    complainant,     and    the    only   question    is  as   to 
whether   the   costs   should    have   been    taxed   against  the 
county    or    the    Slate.       No     further    specific    provisions 
having   been     made    as    to   the    costs    in    such    cases,   it 
must   depend   upon   the   general   provisions   of    the   law. 
By  section  5586  of   the    Code,   the   costs  which  have 
accrued    in    any    criminal    prosecution    for   offenses   pun- 
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isbable  with  death^  or  by  confinement  in  the  peniten* 
tiary,  *  *  shall  be  paid  by  the  State;  and  by 
section  5587^  similar  costs  in  criminal  prosecutions  for 
offenses  punishable  in  any  way  than  specified  in  the 
last  section  shall  be  paid  by  the  county.  By  section 
5674,  in  all  cases  the  fees  due  to  a  justice  of  the 
peace  for  any  proceedings  before  him,  shall  be  certified 
to  the  circuit  court,  and  taxed  and  certified  by  the 
court  and  attorney  general  as  other  costs,  etc.  An^ 
by  section  5576,  the  costs  due  to  constables,  or 
other  executive  officers,  on  proceedings  in  criminal 
cases  before  a  justice  of  the  peace,  are  certified  and 
allowed  in  the  manner  specified  in  the  last  two  sec- 
tions in  regard  to  similar  .  fees  due  justices  of  the 
peace. 

By  another  provision  of  the  Code,  section  5392,  it 
is  provided,  that  the  compensation  of  witnesses  sum- 
moned before  a  grand  jury,  where  no  indictment  is 
found  upon  his  evidence,  shall  be  paid  by  the  county 
in   which    he   is   mimmoned. 

While  the  proceedings  upon  a  search  warrant  in- 
stituted to  discover  property  which  has  been  stolen, 
as  is  alleged,  by  the  party  whose  premises  are  thus  an- 
thorized  to  be  searched,  and  where  there  is  probable 
cause  to  believe  he  has  been  guilty  of  the  larceny, 
and  has  the  stolen  property  secreted  upon  his  prem- 
ises, is  not  technically  a  prosecution  for  the  felony, 
yet  it  is  in  the  nature  of  it,  and  a  preliminary  step 
to  such  prosecution,  as  if  the  property  is  thus  found 
in  his  possession,  it  furnishes  evidence  ui)on  which  a 
prosecution   is   based,   and    we   think,  if  not  within    the 
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letter^  is  directly  within  the  spirit^  of  the  sections  of 
the  Code  above  cited,  providing  for  the  payment  by 
the  State  of  the  costs  in  prosecutions  for  felonies, 
and  is  nearer  within  the  direct  provisions  of  said  sec- 
tions than  of  any  other  provisions  of  the  law  upon 
that   subject. 

In  the  case  of  Hie  State  v.  Treadway,  3  Lea,  55, 
where  a  witness  had  been  summoned  to  testify  before 
the  grand  jury  upon  an  indictment  for  larceny,  which 
was  ignored,  this  court  held  that  the  costs  of  the 
witness,  although  the  proceeding  was  for  felony,  were 
properly  taxable  against  the  county,  because  this  was 
within  the  Very  letter  of  section  5392,  last  above 
cited.  But  it  was  said  in  that  case  that  said  section 
was  not  necessarily  inconsistent  with  sections  5585  and 
5586,  above  cited,  and  we  are  aware  of  no  other  case 
where,  in  a  proceeding  for  felony,  which  has  been 
terminated  before  a  trial,  the  costs  have  been  taxed 
against  the  county,  and  as  it  can  not  be  pretended  that 
this  case  can  be  brought  within  the  provisions  of  said 
section  5392,  we  are  of  opinion  that  the  costs  of  the 
proceeding  in  question  are  properly  taxable  against  the 
State,  and  the  judgment  of  the  circuit  court  is  correct 
and   should   be   affirmed. 
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White's  Creek  Turnpike  Company  v.  The  State. 

Cbihinal  Law.  OonstUutUmal  law.  A  tampike  company  is  not  pro- 
tected from  indictment  for  failing  to  keep  its  road  in  repair  by  a 
provision  in  its  charter,  that  if  the  company  fail  to  keep  its  road  in 
repair  for  the  space  of  twenty  days,  upon  information  given,  a  justice 
of  the  peace  shall  summon  three  freeholders,  and  if,  in  the  presence 
of  said  justice,  said  freeholders  find  said  road  out  of  repair,  the  tolls 
shall  cease  until  the  road  is  repaired,  and  the  person  entrusted  with 
the  repair  of  the  road  shall  be  subject  to  a  fine  of  ten  dollars,  one- 
half  to  go  to  the  prosecutor  and  the  other  to  the  county. 


FROM   DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  David- 
son county.       Matt.  W.  Allen,  J. 

Demoss   &  Malone   for   Turnpike   Company. 

Attorney-General  Lea  for  the  State. 

Deadeuick,  C.  J.,  deliverfd  the  opJiiion  of  the  court. 

The  defendant  was  convicted  upon  an  indictment  for 
allowing  its  road  to  get  out  of  repair,  and  has  ap- 
pealed  in    error    to    this   court. 

The  defendant's  charter  was  passed  January  2,  1830. 
See   acts   of  1829   and    1830,   page    188. 

The  first  few  sections  provide  for  the  organization 
of  the  company,  the  election  of  a  president  and  direc- 
tors, prescribing  their  duties,  and  the  kind  and  width 
of"  the  road  to  be  built,  modified  in  this  latter  par- 
ticular by  the  acts  of  1867  and  1868,  and  authorizing 
and    regulating   the   establishment   of  toll-gates   thereon* 
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The  eighth  section  of  the  act  provides,  if  said  com- 
pany  fail  to  keep  said  road  in  repair,  for  the  space 
of  twenty  days,  upon  information  given,  a  justice  of 
the  peace  shall  summon  three  freeholders,  and  if  in 
presence  of  said  justice  said  freeholders  find  said  road 
out  of  repair,  the  tolls  shall  cease  until  the  road  is 
repaired,  and  the  person  entrusted  with  the  repair  of 
the  road  shall  be  subject  to  a  fine  of  ten  dollars,  one- 
half  to  go   to   the   prosecutor,   the   other  to  the*  county. 

The  defendant  relies  upon  this  eighth  section  of  it& 
charter  as  an  exemption  from  indictment,  because  the 
acts  of  1831  and  1835,  making  the  offense  charged  in 
the  indictment  indictable,  were  passed  after  defendant's 
incorporation,  and,  as  insisted,  those  acts  were  only 
intended  to  be  operative  where  no  specific  remedies 
for  such    default   were    prescribed    in    the    charter. 

The  argument  is,  that  by  defendant's  charter,  a  new 
right  was  given,  and  a  specific  relief  given  for  the 
violation  of  such  right,  and  a  new  offense  was  created, 
and  a  penalty  prescribed  for  it.  And  in  such  case 
the  remedy  or  punishment  is  confined  to  that  given 
by  the  statute  creating  the  charter.  Authorities  are 
cited    in    support   of  the  general  principle  insisted  on. 

But  this  court,  in  a  case  like  the  one  at  bar,  has^ 
held  that  a  turnpike  company  may  be  prosecuted  crim- 
inally for  failing  to  keep  their  road  in  repair,  although 
their  charter  provides  for  the  inspection  of  the  road 
and  throwing  open  the  gates  while  the  road  is  out  of 
repair:     Simpson   v.    The  State^    10   Yer.,   525. 

In  that  case,  as  in  this,  it  was  insisted  that  the 
charter  *  having    provided   a   penalty    for   permitting   the 


26  NASHVILLE : 


■White's  Creek  Turnpike  Gompaiiy  «.  The  State. 


road  to  be  out  of  repair,  the  Legislature  could  pre- 
scribe no  other.  To  this,  Judge  Reese,  delivering  the 
opinion  of  the  court,  replies:  "Why  not?"  "Are 
the  proprietors  subjected  by  the  acts  of  1831  and  1836 
(new  Code,  sec.  1475,  et  seg.),  to  any  new  duties  or 
heavier  burdens?"  "Are  their  rights,  under  their  char- 
ter, divested,  or  their  privileges  curtailed?"  "Surely 
not.  If  they  perform  the  duty  imposed  on  them,  by 
their  charter  and  keep  their  road  in  repair,  they  will 
escape  the  opening  of  their  gates  and  payment  of  fines 
imposed   by   the   court." 

Their  obligation  is  to  keep  their  roads  in  the  con- 
dition required  by  their  charter  for  the  safe  and  con- 
venient passage  of  the  public  over  it.  And  this  duty 
they  may  be  compelled  to  perform  by  such  legislative 
action  as  may  be  necessary  to  insure  to  the  public 
safe   and   convenient    passage   over   it. 

The  forfeiture  of  tolls  provided  in  the  charter,  it 
was  said  in  the  case  cited,  was  found  by  experience 
inadequate  to  compel  the  proprietors  of  turnpike  roads 
to  keep  their  roads  in  the  repair  required  by  their 
charters.  And  the  acts  were  found  neccessary  to  com- 
pel them  to  perform  their  duty  to  the  public  by  re- 
quiring them  to  keep  their  roads  in  such  condition 
as  would  not  endanger  those  who  passed  over  them. 
See  also  the  case  of  the  FayeUeviUe  &  Columbia  Tii/mpike 
Company  v.    The  State,    15   Lea,   578. 

We  are  of  opinion  that  there  is  no  error  in  the 
record,   and   the   judgment   below   will   be   afiBrmed. 


I 
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Mayob  and  City  Council  of  Nashville  v.   W. 

E.   Ward. 

1.  CoBPOBATiov.    An  institution  can  not  be  incorporated  without  men- 
tioning or  providing  for  any  person  or  persons  to  perforin  the  duties 
or  exercise  the  rights  conferred ;  and  hence,  the  act  of  February  3 
1869,  did  not  confer  a  valid  charter  upon  "Ward's  Seminary." 

1  Taxation.  Oonstitutioncd  law.  So  much  of  the  act  of  February  3, 
1869,  as  undertook  to  exempt  property  of  Ward  from  taxation,  is  un- 
constitutional. 

3.  Taxation.    The  act  of  1882,  exempted  from  taxation  property  used  for 

purposes  purely  educational,   and  included  property  belonging  to 
private  persons,  used  for  educational  purpoees. 

4.  SAacB.  But  the  act  of  1883  exempted  from  taxation  property  belonging 

to  incorporated  institutions  of  learning,  and  not  property  belonging 
to  private  individuals,  though  used  for  educational  purposes. 


FROM    DAVIDSON. 


Appeal   from   the   Chancery  Court  at  Nashville.      A. 
G.  Merritt,   Ch. 

Samuel   Watson    and    J.    D.   Bradford   for  com- 
plainant. 

F.  E.  Williams,  Vertrees  &  Vertrees  and  Jno. 
V.   Wright   for   defendant. 

Deaderick,  C.  J.,  dcJivered  the  opinion  of  the  court. 

The   bill    in    this   case   was   filed    March    6,  1885,   in 
the  chancery    court    at    Nashville,    for    the    purpose   of 
collecting   taxes   alleged    to   be   due    from   defendant   on 
certain  property   in   the  city,  for  the  years  1881,  1882, 
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1883  and  1884.  Taxes  for  each  of  said  years  were 
assessed  upon  the  property  by  the  collector  for  the 
city,   February   27,    1885. 

It  is  claimed  by  the  defendant,  that  the  property, 
consisting  of  two  lots,  one  on  McLemore  and  one  on 
Spruce  street,  both  of  which  are  described  in  the  plead- 
ings, are  not  liable  to  taxation,  being  exempt  because 
of  their   use   for   educational   purposes. 

It  appears  that  defendant  purchased  one  of  the  lots, 
that  one  fronting  on  Spruce  street,  in  1866,  and  opened 
a  school  for  young  ladies  thereon,  known  £ts  "  Ward's 
Seminary  for  Young  Ladies,"  and  in  1882  or  1883, 
he  purchased  the  smaller  lot  and  erected  a  building 
thereon  adjacent  to  those  on  the  Spruce  street  lot,  for 
the   general    purposes   of  the   school. 

In   February,    1869,   the   General   Assembly  of   Ten- 
nessee passed  an  act  to  incorporate  ''  Ward's  Seminary," 
the   first   section    of    which    is   as   follows:     *'Be   it   en- 
acted   by   the   General    Assembly   of  the   State   of   Ten- 
nessee,  that   W.    E.    Ward,    having    purchased    a    house 
and    lot    in    Nashville   for   the   exclusive   purpose   of  fe- 
male  education,    and     has    had    the   same   in    successful 
operation     for    three   years    past;     that    said    institution 
is   hereby   incorporated     under    the    name    and    style   of 
'  Ward^s    Seminary    for    Young    Ladies,'    and     by    said 
name    may    have   succession    for  ninety-nine  years;    may 
have   a   common   seal,   and    is   hereby    invested    with   all 
legal    powers   to    buy,    receive,     possess,    hold    and    dis- 
pose  of   any   property    for    the    use   and    benefit   of  said 
institution;     may   sue   and    be   sued,   plead   and    be   im- 
pleaded   in    all   the   courts   of  this   State,   and   that  said 
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institution    is    incorporated    for    the    purpose    of   female 
education." 

The  second  section  confers  the  power  of  granting 
literary   degrees,   etc. 

The  third  section  is  as  follows:  "Be  it  further 
enacted,  that  the  ground  and  building,  apparatus  and 
school  furniture,  be  exempt  from  taxation,  State,  county 
and  corporation,  while  the  feme  are  employed  for  ed- 
Qcational   purposes." 

The  smaller  lot  was  purchased  after  the  passage  of 
the  above  recited  act,  but  it  is  claimed  that  it  is 
exempt  under  the  general  ex*»mption  laws  of  tlie  State, 
which  by  their  terms  would  also  exempt  the  larger 
lot   and    its   improvements. 

The  chancellor  held  that  the  two  lots  and  buildings 
belonged  to  defendant  individually,  and  not  to  **  Ward^s 
Seminary  for  Young  Ladies,"  and  Bince  said  property 
does  not  belong  to  "  Ward's  Seminary  for  Young 
Ladies,"  it  was  not  exempt  from  taxation  under  sec- 
tion three  of  said  charter,  which  was  adjudged  to  be 
a  valid  charter  of  incorporation  of  said  seminary.  The 
chancellor  further  held  that  Article  2,  section  28,  of 
the  Constitution  of  1870,  which  empowers  the  Legis- 
lature to  exempt  from  taxation  property  held  and  used 
for  purposes  purely  educational,  does  not  prohibit  the 
exemption  of  defendant's  property.  But  the  court  was 
of  opinion,  and  so  decreed,  that  the  revenue  act  of 
1883  only  exempts  such  property  held  for  educa- 
tional purposes  as  belongs  to  chartered  institutions,  and 
that  defendant's  j)roperty  is  liable  to  taxation  for  the 
years   1883   and    1884,   but   that   under  the  act  of  1882, 
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the  said  property  is  exempt  from  taxation  for  the  years 
1881  aD(I    1882. 

Both   parties   have   appealed. 

The  first  question  presented  is,  does  the  act  of  Feb- 
ruary 3,  1869,  constitute  a  valid  incorporation  of  any 
person  or  persons,  by  the  name  and  style  of  "Ward's 
Seminary   for   Young   Ladies?'^ 

The  first  section  recites  that  "  W.  E.  Ward  having 
purchased  a  house  and  lot  in  Nashville  for  the  exclu- 
sive purpose  of  female  education,  and  had  the  same  in 
successful  operation  for  three  years  past;  that  said 
institution  is  hereby  incorporated  under  the  name  of 
*  Ward's   Seminary    for   Young    Ladies."' 

Neither  the  balance  of  this  section  nor  the  follow- 
ing  sections,  show  that  any  person  or  thing  is  intended 
to    be   incorporated    other   than   as    expressed    above. 

Morawetz,  in  his  treatise  on  the  law  of  Private 
Corporations,  gives  several  definitions  by  several  dis- 
tinguished jurists,  defining  a  corporation  to  be  "an 
artificial  being,  invisible,  intangible  and  existing  only 
in  contemplation  of  law."  Again,  as  "a  legal  entity, 
a  creature  of  the  law,  a  legal  institution,  a  fictitious 
or  political  person."  And  again,  as  "a  collection  of 
many  individuals  united  into  one  body,  under  a  special 
denomination,  having  a  perpetual  succession,  with  the 
capacity  of  acting  as  an  individual,  with  power  to  take 
and   grant   property,   to   contract,"   etc. 

The  author  says  it  is  evident,  however,  that  a  cor- 
poration is  not  a  person,  or  a  thing  distinct  from  the 
persons  who  compose  it.  The  word  corporation  is  a 
collective   name    for    the    corporators  or   members  who 


DECEMBER  TERM,  1885.  31 


Mayor^  etc.,  of  Nashville  v.  Ward. 


compose  an  incorporated  association.  And  although  a 
corporation  is  frequently  spoken  of  as  a  person  or 
QDit,  we  must  bear  in  mind  that  the  existence  of  a 
corporation,  independently  of  its  shareholders,  is  a  fic- 
tion, and  that  the  rights  and  duties  of  an  incorporated 
association,  are  in  reality  the  rights  and  duties  of  the 
persons  who  compose  it:  Morawetz  on  Private  Corpo- 
rations,  sec.    1. 

No  particular  form  of  words  is  necessary  to  create 
a  corporation.  This  intention  may  be  deduced  from 
the  whole  of  the  legislative  act.  An  act  giving  an 
association  powers  and  privileges  which  it  can  exercise 
and  enjoy  only  as  a  body,  incorporates  the  association 
for  that  purpose.  Thus  the  statute  chartering  the 
Arkansas  State  Bank,  contained  no  express  words  in- 
<!orporating  any  particular  persons,  but  provided  the 
bank  should  be  upder  the  management  of  a  number 
of  directors  to  be  chosen  by  the  Legislature,  and  con- 
ferred on  them  the  usual  banking  powers.  This  was 
held  to  incorporate  the  directors,  inasmuch  as  they 
could  exercise  the  powers  conferred  upon  them  only  in 
their   corporate   capacity:     Id.,   sec.    9. 

But,  by  the  act  of  February  3,  1869,  no  person 
or  persons  are  incorporated,  but  the  institution,  without 
mentioning  any  person  or  persons  charged  to  perform 
the  duties  or  exercise  the  rights  conferred.  No  trus- 
tees, shareholders  or  other  persons  are  incorporated* 
This  case  is  not  like  the  cases  cited  for  defendant, 
where  an  association  of  persons  already  in  existence 
may  be  incorporated.  So  that  we  are  constrained  to 
hold,  that   the   act   in   question,   did   not  confer  a  valid 
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charter  upon  the  instittUiony  which  enabled  it  to  per- 
form the  duties  and  exercise  the  rights  which  the  act 
attempted  .to  confer,  without  the  agency  of  natural 
persons.  But  the  act  does  show  upon  its  face  that 
defendant  was  the  owner  of  the  house  and  lot  which 
was  exclusively  used  for  purposes  of  education.  And 
the  third  section  does  provide  that  this  house  and  lot 
and  apparatus  and  school  furniture  shall  be  exempt 
from  taxation,  State,  county  and  corporation,  while  the 
same   are   employed   for   educational   purposes. 

If  the  Legislature  had  power*  to  grant  this  stat- 
utory exemption,'  and  the  condition  that  it  should  be 
exempt  so  lon^  as  used  for  educational  purposes  is  a 
contract,  or  consideration,  or  obligation  by  the  defendant 
to  so  use  it,  then  it  would  be  exempt  as  long  as  it 
is   so    used    by   the   defendant. 

The  act  of  1869,  under  which  the  exen»])tion  is 
claimed,  by  its  first  section,  recognizes  defendant.  Ward, 
as  the  purchaser  and  owner  of  the  house  and  lot  in 
Nashville,  which  the  third  section  of  the  act,  in  terms, 
exempts  from  taxation  while  used  for  educational  pur- 
poses. The  school  was  already  in  operation,  and  the 
act  provides  that  this  property  of  defendant.  Ward, 
shall  not  be  subject  to  tax  while  used  for  educational 
purposes.  It  is  an  act  to  exempt  the  property  of  an 
individual  from  taxation,  and  such  an  act  is  now,  as 
it  was  under  the  Constitution  of  1834,  forbidden  in 
the  prohibition  of  the  Legislature  from  passing  any 
law  granting  to  any  individual,  or  individuals,  rights, 
privileges,  immunities  or  exemptions,  other  than  such 
as    may   be,   by  the  same   law,  extended  to  any  member 
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of  the  community  who  may  be  able  to  bring  himself 
within '  the  provisions  of  such  law.  If  the  Legislature 
had  had  the  power — being  but  a  simple  grant  of  ex- 
emption^ without  consideration — it  might  repeal  it  at 
any   time. 

The  act  of  1881  exempted  from  taxation  all  prop- 
erty belonging  to  any  religious^  charitable,  scientific  or 
educational  institution  not  exceeding  $50^000  in  value. 
The  second  section  of  the  same  act  exempts  all  prop- 
erty belonging  to  public  schools^  colleges^  academies 
and  other  seminaries  of  learnings  not  exceeding  $50^000' 
in   value. 

The  act  of  1882  amends  the  act  of  1881  by  strik- 
ing out  the  limit  in  value,  and  adding,  as  exempted, 
"property  belonging  to  private  persons  exclusively  and 
actually  used  for  educational  or  charitable  purposes^ 
provided  that  the  exemption  shall  not  apply  to  prop- 
erty where  the  owners  thereof  rent  the  same  or  derive 
an  income  therefrom.^'  And  the  next  section  provides 
that  all  educational  institutions  are  hereby  relieved  from 
all  liability  for  taxes  for  the  years  1881  and  1882,  as 
provided   in   the   above   section. 

This  act  of  1882,  passed  in  April,  expressly  pro- 
vides for  the  exemption  of  private  property  exclusively 
and  actually  used  for  educational  or  charitable  purposes, 
unless  the  owners  rent  the  same  or  derive  an  income 
therefrom.  And  the  same  act  relieves  all  educational 
institutions  of  taxes  for  1881  and  1882,  as  provided 
by  preceding  section,  which,  in  terms,  exempted  pri- 
vate property   used,  etc. 

It    is    insisted   that   as   the  owner   of   the   property 
3— VOL.  16. 
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lived  iu   the   building  aad   receives   tuition    fees,   it  was 
not   used   exclusively   for   educational   purposes. 

The   facts   show    that    the    building   is   a   large   one, 
and   that   the  defendant   is   principal    of  the   institution, 
and    has   a   large   and   flourishing   school;     that    no  part 
of  the   property   is   rented   out,  iior  does  he  receive  any 
income  from  the  property  by  its  use  for  other  than  edu- 
cational purposes,  and  it  can  not  be  said  that  he  derives 
any   income  from    the  property;     it  is  the  school  taught 
in    and    on    the    proi>erty   that    furnishes    ihe    income. 
Certainly    it    was    not    the    purpose   of    the    proviso    to 
deprive   defendant   of  the   privilege  of  charging  for  tui- 
tion,  but   to   restrict   him   to   the   exclusive   use   of    the 
property  for   educational    purposes.       The   property   has 
been   so   used   in   this  case.       The  occupancy  of  a  smalt 
part  jof    it   by   the    principal    and    manager   is   essential 
to   its   proper   management,   and    no   diversion   of    it   to 
other    uses.       And  the  Legislature  has  the  power,  under 
section    28   of  Article   2,  of  the  Constitution,  to  exempt 
from  taxation   "all    property     held    and    used    for   pur- 
poses  purely   educational,"   although   it   may   be  so  held 
and   used    by  private   persons.       And   we   think  the  act 
of  1882   does   so   exempt  the  property  of  defendant  for 
the   years   1881   and   1882. 

The  second  section  of  the  act  of  1883  exempts 
property  belonging  to  religious,  charitable,  scientific,  lit- 
erary or  educational  institutions  used  for  the  purposes 
for   which    they   were   created. 

We  think  the  fair  construction  of  this  section  is, 
that  the  institutions  created  are  such  as  have  been  so 
created   by   acts  of  incorporation,  and  that  the  property 
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exempted  must  be  owned  by  or  belong  to  such  cor- 
poration. "And  the  third  section  of  said  act,  which 
exempts  all  property  belonging  to  public  schools,  col- 
leges, academies  and  other  seminaries^  of  learning,  means 
such  property  as  the  several  institutions  ovmed,  and 
not  such  as  belonged  to  private  individuals,  although 
used    for   educational   purposes. 

In  the  acts  of  1882  and  1883,  the  terms  used 
to  describe  ownership,  both  in  respect  to  "  private 
persons''  and  "institutions,''  are  "belonging  to,"  and 
these  terms  were  intended  to  and  do  import  ownership. 
The  act  of  1883  leaves  out  the  provision  for  exemp- 
tion of  property  of  private  persons  contained  in  the 
act   of  1882,   and   this  no   doubt  was  purposely  done. 

We  are  of  opinion,  therefore,  that  except  as  to  the 
validity  of  the  act  of  1869,  as  an  act  of  incorpo- 
ration, the  chancellor's  decree  is  correct,  and  will  be 
affirmed. 
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GALLA.TIN  Turnpike  Company  v.  The  State. 

1.  Construction  qf  Statute.    Ihuy  of  tht  court.    It  is  the  duty  of  the 

court  to  construe  a  statute,  upon  the  request  of  a  litigant,  so  as  to 
guide  the  jury  in  applying  the  testimony. 

2.  Boundaries  of  a  Corporation.    How  run.    If  an  act  of  the  Legis- 

lature extending  the  corporate  limits  of  a  town  describe  the  bound- 
ary as  commencing  at  the  bridge  on  the  Gallatin  turnpike,  thence 
west  with  the  Red  river  pike,  and  including  it,  to  a  given  point,  the 
court  should,  on  request,  have  instructed  the  jury  that  the  line 
should  be  so  run,  if  possible,  as  to  make  a  continuous  line,  and  not 
two  lines,  first  in  one  direction,  and  then  in  another. 


FROM   SUMNER. 


Appeal  ia  error  from  the  Circuit  Court  of  Sumner 
€Ouiity.      Jo.   C.   Stark,  J. 

J.  J.  Turner  and  J.  W.  Blackmore  for  Turnpike 
Company. 

S.  F.  Wilson  and  Head  Bros.-  for  Mayor  and 
Aldermen. 

Attorney  General   Lea   for  the  State. 
Cooper,   J.,   delivered   the   opinion   of  the   court. 

The  grand  jury  of  Sumner  county  found  a  pre- 
sentment against  *the  corporation  of  the  town  of  Gal- 
latin and  the  Gallatin  Turnpike  Company  for  failing 
to  repair  a  bridge.  The  jury,  at  the  trial,  rendered 
a  verdict  in  favor  of  the  town  and  against  the  turn- 
pike  company.       The   company   appealed    in   error. 

The  bridge  was  built  many  years  ago  by  the  turn- 
pike company,   at   a   time   when   the  corporate  limits  o* 
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the  town  on  the  west  were  more  than  a  hundred  yards 
distant  from  the  bridge.  The  corporate  limits  of  the 
town  have  since  been  extended  westwardly  by  acts  of  the 
Legislature  until  they  have  crossed  the  creek  over  which 
the  bridge  is  built  to  the  north  of  the  bridge  certainly, 
and  to  the  middle  of  the  creek  south  of  the  bridge.  The 
doubt  was  whether  the  bridge  also  was  not  brought  within 
the  corporation.  The  trial  judge  correctly  charged  the 
jury  that  if  the  bridge  was  not  within  the  corporate 
limits  of  the  town,  it  was  the  duty  of  the  turnpike 
company  to  keep  it  in  repair;  but  if  the  corporate 
limits  had  been  so  extended  as  to  include  the  bridge, 
then  the  town  authorities  would  be  ♦liable  for  failing 
to  repair;  and  that  if  the  bridge  was  partly  in  and 
partly  out  of  the  corporation,  it  would  be  be  the  duty 
of  both    the   town    and    company   to    repair. 

By  an  act  of  the  Legislature,  passed  in  1869,  it 
is  enacted:  "That  the  boundaries  of  the  town  of  Gal- 
latin shall  be  as  follows:  Commencing  at  the  bridge 
on  the  Nashville  and  Gallatin  turnpike,  thence  west 
with  the  Red  river  pike,  and  including  it,  to  Blythe 
street,"  etc.,  giving  the  various  calls,  and  closing 
the  boundary  by  running  "to  the  creek,  and  thence 
up  with  the  creek  to  the  beginning  at  the  bridge.'^ 
The  Red  river  pike  joins  the  north  side  of  the  Gal- 
latin turnpike  on  the  west  bank  of  the  creek,  imme- 
diately at  the  abutment  of  the  bridge  in  controversy, 
the  western  line  of  the  Red  river  pike,  as  well  as 
the  western  line  of  the  Gallatin  pike,  coming  up  to 
the  northwestern  abutment  of  the  bridge,  and  the  east- 
ern   line   of  the   Gallatin   pike   coming  up  to  the  south- 
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western  abutment.  The  end  of  this  last  abutment 
is  on  a  line  with  the  western  side  of  the  Red  river 
pike,  so  that:  "Commencing  at  the  bridge  on  the 
Nashville  and  Gallatin  turnpike/'  at  or  near  the  end 
of  the  abutment,  "thence  west  with  the  Red  river 
pike,  and  including  it,''  would  exactly  meet  the  calls 
of  the  statute.  The  result  of  thus  commencing  the 
boundary,  and  closing  the  same  by  coming  back  to 
that  point,  would  be  to  throw  the  bridge  entirely 
within  the  corporate  limits  of  the  town.  And  this  is 
the  only  way  in  which  we  can  have  a  continuous  line 
from  the  beginning  "at  the  bridge  on  the  turnpike, 
west  with  the  R8d  river  pike,  and  including  it,"  which 
the   statute   manifestly   contemplates.  ^ 

The  direction  of  the  beginning  line  thus  '  run  is 
not  due  west,  but  northwest,  and  no  line  westwardly 
merely  including  the  Red  river  pike  could  be  other- 
wise, for  that  road  goes  oflf  from  the  Gallatin  pike 
northwestwardly.  The  contention  of  the  town  corpo- 
ration is  that  the  statute  should  be  read  as  if  it  first 
called  for  a  due  west  line,  and  then  for  the  western 
line  of  the  Red  river  pike. '  In  this  view,  witnesses 
were  introduced  who  say  that  a  due  west  line  from 
any  part  of  the  Gallatin  turnpike  at  the  bridge,  ex- 
cept at  the  northeast  abutment,  would  not  touch  the 
Red  river  pike;  that  such  a  line  run  from  the  north- 
east abutment  would  cross  the  creek  just  above  the 
bridge,  cross  the  Red  river  pike  about  where  it  joins 
the  Gallatin  pike,  and  strike  the  western  boundary  of 
the  former  pike,  which  it  might  then  follow  so  as  to 
include   the   pike  in  the  limits  of  the  town.      But  such 
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a  line  would  be  nearly  at  right  angels  with  the  Red 
river  pike,  and  consequently  with  the  line  called  for 
by  the  statute.  The  call  of  the  statute  is,  moreover, 
for  one  line  in  the  same  direction,  not  for  two  lines 
running  in  different  directions.  If,  therefore,  the  trial 
judge  was  right  in  saying  to  the  jury  generally,  without 
undertaking  to  construe  the  statute,  that  it  was  a 
question  for  them  to  determine  from  all  the  evidence 
where  the  beginning  corner  was,  there  is  no  evidence 
to  sustain  the  verdict,  if  the  call  of  the  statute  from 
that    corner   be  followed. 

But    the    plaintiff    in    error    was   entitled,   upon   its 

special   request,   to   have   the    statute    construed   by   the 

court,   and   to   have   a  charge  upon   the  particular  facts. 

The    company   requested    the    judge    to   charge:     ''That 

under     the     language     used    in     the     charter    of    1869* 

namely,   'at   the   bridge   on  the   Nashville   and    Gallatin 

turnpike,   thence    west    with    the    Red   river   pike,   and 

including   it,   to   Blythe   street,'   the    line    should    be   so 

run,  if  possible,  as  to  make   a   continuous  line,  and   not 

two   lines,   first   in   one   direction    to   the  pike,  and  then 

in   another   with   it."       The   construction   of  statutes,  as 

of  other    written    instruments,     belongs    to    the    court: 

Brovm   v.    Hamldt,  7   Lea,  732.       And   the  trial  judge, 

upon   the  request  of  the  turnpike  company,  should  have 

construed   the   statute   in    question   so  as  to  have  guided 

the  jury   in   applying   the  testimony.       The  construction 

embodied    in   the   above  special  request  was  substantially 

correct,   and   should   have   been   given. 

The  judgment  must  be  reversed   as   to    the   turnpike 
company,   and   the   cause   remanded   for   a   new   trial. 
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1.  Suit  by  Stati^ind  County.    Authority  for,    A  bill  filed  on  behalf 

of  the  State  and  county,  signed  by  the  attorney-general  for  the  State 
and  counsel  for  the  county ,  is  evidence  sufficient  of  its  being  au- 
thorized by  the  State  and  county. 

2.  Failure  to  Assess.    Mistake  of  law  or  fact.    Failure  to  assess  prop- 

erty because  of  fraudulent  misrepresentations,  is  not  a  mistake  of 
law  or  fact,  within  the  meaning  of  the  act  of  1879. 


FROM    DAVIDSON. 


Appeal    from   the   Chancery  Court  at  Nashville.      A* 
G.   Merritt,  Ch. 

Attorney- General  Lea  and   J.   B.  Daniels   for 
the   State. 

Taylor   &  Woodall   for   Davidson    County. 

John   Ruhm   for  Hirsch   Bros. 

Dbaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  in  the  chancery  court  at  Nash- 
ville, April  17,  1885.  It  alleges  that  defendants  were 
merchants  in  Nashville  from  1880  to  1884,  inclusive, 
and  as  such  liable  for  a  privilege  and  an  ad  volorem 
tax  for  the  largest  amount  invested  in  merchandise  in 
each  of  said  several  years.  The  taxes  for  each  of 
said  years  are  set  out  as  assessed.  It  is  then  alleged 
that  defendants  reported  their  stock  for  1880,  1881, 
1882   and    1883   at   $20,000,   and    for    1884   at   $25,000, 

as   the   amounts   for   which    they    were    taxable.       It    is 
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charged  in  the  bill  that  these  several  reports  were 
false  and  fraudulent^  and  were  made  to  escape  taxation 
to  which  they  were  liable^  and  during  each  of  those 
years  their  stock  nmonnted  to  $150,000  to  $200,000. 
These  reports,  it  is  alleged,  were  made  with  the  de- 
liberate purpose  of  defrauding  complainants,  and  that 
the  facts  in  relation  thereto  were  not  then  known  to 
complainants. 

Defendants  are  called  upon  to  state  fully  the  largest 
amount  of  their  stock  during  each  of  said  years;  to 
produce  their  books,  and  pray  that  an  account  be  taken 
showing  what  was  paid,  and  what  should  have  been 
paid,  and,  on  final  hearing,  for  a  decree  for  such  sums 
as   may    be   due   them   respectively. 

Defendant,  Lowenstein,  pleads  that  he  is  not  a 
l)artner  in  said  firm,  and  complainants  dismiss  their 
bill  as  to  him.  The  other  defendants  demurred  to 
the   bill: 

1.  Because   tliere   is   no   equity   in    it. 

2.  Because  it  is  not  signed  by  the  attorney-general 
or  other   authorized    person. 

3.  The   same   objection    as   to   county. 

4.  They  rely  on  statute  of  limitations  of  three 
>ear8    against   taxes   for    1880   and   1881. 

As  to  the  whole  taxes  claimed,  they  say  the  statute 
prescribes  the  mode  of  assessing  such  taxes,  and  the 
statutory  mode  is  the  only  remedy;  that  the  revenue 
set  of  1883  repeals  former  acts,  and  the  act  of  1883 
is  repealed  by  the  act  of  1885,  and  that  the  bill  does 
not  show  that  the  clerk  did  not  know  at  the  time  of 
the    several    reports    that    they   were    falsely    made    by 
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defendants ;  nor  that  8aid  reports  were  objected  to  by 
the  clerk  or  attorney-general ;  nor  that  any  steps  iw^ere 
taken  to  have  said  reports  corrected ;  nor  why  the 
statutory  provisions  were  not  complied  with.  The  de- 
murrer  was   overruled   and   defendants   have  appealed. 

This  suit  is  by  the  State,  and  county  of  Davidson, 
and  the  bill  is  signed  by  the  attorney-general  for  the 
State  and  counsel  for  the  county,  and  this  is  sufficient 
evidence  of  its  being  authorized  by  the  State  and  county. 

It    is    next    insisted     that    the    taxes    for    1880    and 
1881    are   barred   by   the   statute  of   limitations  of  three 
years,    passed    in    1885.       That   act    is  an  amendment  of 
the   act   of  1883,  which   amended    the   act   of  1879,  and 
applies   to   property   not   assessed   by  mistake   of  law  or 
fact.       The    act    of    1879    was    held   by   this   court,    in 
Otis  v.    Boydf   8   Lea,   679,   not    to   authorize  collectors 
to   assess   such    omitted   taxes    beyond    their   own    terms 
of  office.       And   the   act   of  1883   allowed    them  to    as- 
sess  for   any  previous  year,  and  the  act  of  1885  limited 
such   assessments   to    three   years    anterior    to    their   own 
terms.       But   the   taxes    sued    for   in   this   case   are    not 
of  the  class  specified  in  the  act  of  1879,  and  the  amend- 
ments  of  1883   and    1885,   as   taxes   omitted,  to   be    as- 
sessed   by    mistake   of  law   or   of  fact. 

There  was  no  mistake  of  law,  as  it  specified  the 
tax  and  its  amount.  And  the  fraudulent  misrepre- 
sentation of  the  amount  of  tax  due,  can  not  be  said 
to  be  Ji  mistake  of  fact  or  error  by  the  collector, 
within   the    meaning   of  the   act   of  1879. 

Two  statutes  of  limitations  were  passed  in  1886.  One 
provides   that   all   taxes   assessed  on    property,   privileges 
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or  {)oIls  shall  be  barred,  unless  collected,  or  suits  are 
instituted  to  collect  within  six  years  from  Ist  of  Jan- 
oary  of  the  year  for  which  said  taxes  accrued :  Acts  of 
1885,   page   71. 

The  other  act  provides  that  all  taxes  now  dt^,  State, 
county,  city,  etc.,  for  the  collection  of  which  no  suits 
have  been  commenoed,  shall  be  barred  in  cases  of  taxes 
for  1878  and  previous  thereto,  within  one  year  from 
the  passage  of  the  act,  and  for  taxes  for  1879,  up  to 
and  inclusive  of  the  year  1884,  within  six  years  from 
the   time   they   fell    due:     Acts   of  1885,   page    174. 

The  first  act  passed  February  26,  1885,  and  the 
last  March  31,  1885,  and  this  suit  was  brought  April 
J  7,   1885. 

It  is  next  insisted  that  the  statutory  methods  of 
collection  are  exclusive,  and  this  court  has  no  juris- 
diction   to   grant   the   relief  prayed. 

lu  the  case  of  Mayor  and  Aldemxen  of  Jonesboro 
V.  McKee,  it  was  said  that  for  any  tax  which  the 
corporation,  by  its  charter,  was  authorized  to  impose^ 
it  may  bring  a  suit  to  collect.  The  power  to  lay 
and  collect  taxes  must  necessarily  include  all  means  to 
enforce  collection,  none  of  which  is  so  effectual  as  a 
suit  at   law:     2   Yer.,    170. 

In  the  case  of  Railroad  Company  v.  The  State,  it 
was  argued,  as  in  this  case,  where  the  statute  impos- 
ing a  tax'jprescribed  a  form  of  procedure  for  its  col- 
lection, no  other  mode  could  be  resorted  to.  But 
this  court  held  when  the  assessment  was  lawfully 
made,  the  tax  stands  as  a  debt  against  the  owner  of 
the  property,   to   be   enforced    either   in    the   mode   des- 
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ignated  by  the  statute,  or  in  any  other  legal  mode.' 
All  the  tax- payer  can  claim,  if  he  disputes  the  lia- 
bility of  the  property  to  taxation,  is  a  fair  trial,  in 
any  court  having  jurisdiction.  An  action  of  debt  may 
now   be   brought   in    the    chancery   court:     14   Lea,    62. 

In  the  case  of  The  Slate  v.  Duncan,  where  a  bill 
was  filed  to  sell  real  estate  for  taxes,  which  the  bill 
concedes  had  been  previously  sold  upon  statutory  pro- 
ceedings probably  irregular  and  void,  it  is  said  that 
needful  remedies,  not  specifically  prohibited,  ought  not 
to  be  denied  to  the  government,  where,  upon  similar 
facts,  they  would  not  be  denied  to  individuals:  3  Lea, 
688,  689. 

In  the  case  of  Savings  Bank  v.  United  States,  where 
a  tax  of  five  per  cent,  on  all  undistributed  earnings 
was  imposed,  and  no  assessment  was  made,  the  United 
States  Supreme  Court  held,  Justices  Bradley  and  Field 
dissenting,  that  no  other  assessment  than  that  made 
by  the  statute  was  necessary.  And  although  the  statute 
prescribed  the  mode  of  collection  of  the  tax,  an  action 
of  debt  would    lie  to  recover  the  same:     19  Wall.,  240. 

The  language  of  the  act  of  February,  1885,  is  that 
*'all  State,  county,''  etc.,  assessed  taxes  that  may  here- 
after fall  due,  shall  be  barred  unless  *^  suits  for  the 
collection  shall  have  been  instituted  wjthin  six  years'': 
Acts   of   1885,    page   71. 

In  the  act  of  March,  1885,  the  language  is,  all 
State,  etc.,  taxes  now  due,  for  the  collection  of  which 
no  suits  have  been  commenced,  shall  be  barred,  unless 
the  same  are  collected  or  "suits  for  the  collection  be 
instituted,"   etc.:     Acts   of    1885,    page    174. 
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Both  acts   contaiuing   language   recognizing  the  right 

to  institute   a   suit    for    the    collection    in    one   case   of 

•  assessed   taxes,   in    the   other   of    taxes   due  at   th^   time 

of   the    passage    of    the    act,     they   are    due    when    the 

act  imposes   them,   and   fixes   the   time   of  payment. 

In  this  case  the  proper  officer  demanded  a  fixed 
per  cent,  on  the  property  of  defendants,  which  was 
then  assessed^  and  but  for  their  fraudulent  misrepre- 
sentation of  the  amount  of  their  property,  as  alleged, 
the  assessment  in  fall  would  ha\^e  been  made.  The 
property  was  in  fact  assessed,  but  not  fully,  by  reason 
of  the  misrepresentation,  as  charged,  of  defendants.  Shall 
they  be  allowed,  by  their  own  wrongful  act,  to  es- 
cape the  liability  imposed  by  the  law?  Upon  such  alle- 
gations,  by  an  individual,  of  fraud  and  concealment, 
would  not  a  court  of  equity  take  jurisdiction  and  grant 
relief?       I   think    it   ought    to    do    so. 

The  statute  fixed  the  amount  of  property  and  priv- 
ilege tax  to  be  paid,  and  all  that  is  required  is  to 
ascertain  what  was  the  true  amount  of  stock  on  hand. 
When  the  assessment  was  made  it  is  alleged  that  this 
was  largely  under- estimated  by  defendants  for  the  fraud- 
ulent purpose  of  avoiding  the  payment  of  what  was 
then  due,  and  thus,  by  deceiving  the  assessor,  avoided 
doing    what   they    were   then    bound    to  do. 

The  decree  overruling  the  demurrer  is  affirmed,  and 
the  cause  will  be  remanded  for  answer  and  further 
proceedings. 
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Note  Holders  op  the  Bank  of  Tennessee  v.  The 

Funding   Board. 

1.  Demand  Notes.    Post-note  forms.    The  act  of  1886,  chapter  83,  au- 

thorizes and  directs  the  funding  of  "all  legitimate  outstanding  post- 
notes,"  meaning  the  demand  notes  of  the  Bank  of  Tennessee  written 
on  the  post-note  forms. 

2.  Number  of  Bank  Note.    Effect  of.    Note  holder.   The  figures  denoting 

the  number  of  a  bank  note,  in  a  particular  series  to  which  the  note 
belongs,  is  no  part  of  the  contract  or  obligation,  and  the  fact  that 
the  same  number  has  been  put  upon  two  or  three  bills,  or  that  the 
number  has  been  altered,  will  not  affect  the  rights  of  the  note  holder, 
if  the  proof  shows  the  note  to  be  genuine,  and  that  it  was  actually 
issued  by  the  bank. 

3.  Date  of  Bank  Bill.    McUerUUity  of.    A  date  is  not  essential  to  a 

bank  bill,  which  takes  effect  from  its  issuance,  or  re-issuance,  and 
an  undated  bill  will  be  good  if  proved  to  be  genuine,  and  to  have 
been  actually  issued. 

4.  Mutilation  of   Bank   Bill.     Effect  of  upon  holder.    The  more  or 

less  mutilation  of  bank  bills  bv  time  or  accident  will  not  affect  a 

ftr 

holder's  right  to  recovery,  if  the  particular  bills  are  shown  to  be  gen- 
uine and  to  have  been  actually  issued  by  the  bank,  and  if  enough 
remains  of  the  bills  to  identify  them. 


FROM    DAVIDSON. 


Appeal   from   the   Chancery  Court  at  Nashville.       A. 
G.   Merritt,  Ch. 

Spl.  Hill  and   E.   I.   Golladay  for  complainants. 

Vertrees  &  Vertrees  and  Wright  &  Williams 
for   defendant. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 
This   is  an   agreed  case  to  determine  whether  certain 
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notes  and   bills   were    issued    and   put   in   circulation   by 
the  Bank   of  Tennessee,   and     should    be   funded    under 
the  act  of   the   Legislature   of  1885,   chapter   83.      The 
agreed    facts   show   that    the     bank,    in    the   year   1861, 
had  filled    up   and   used   all   of   its    bank    notes   of    the 
ordinary  form  struck  from  its  regular  plates,  and  needed 
more  currency.      The  plates  themselves  were  then  in  one 
of  the   eastern   cities,  and  could  not  be  procured.       The 
officers  of    the   bank    found   in   the    bank    vault   a   large 
number    of    forms   of    notes,    which    had    been   procured, 
itiortly   after   the  incorporation     of    the    bank    in    1838, 
fur  the    purpose   of    issuing    notes   on    time   to   circulate 
as  currency,   such    notes    being     known,     and    in    these 
forms    being    designated    on     their    face    as    post-notes. 
These    old    forms    were    then    filled     up    at    Nashville, 
dated    September    1,    1861,    signed    by  the   president  and 
wmntersigned   by   the   cashier,   and    put   into    circulation 
as  ordinary   demand'    notes    of    the    bank,    and    not   as 
lM)st- notes.       At   the   last   term   of    this   court,   upon   an 
agreed   case   then   submitted,   we   held   that   these   notes, 
properly  signed  by   the   president   and  cashier,  and  duly 
bsued    in    the    regular    course    of    business,   and   for   a 
purpose   not   shown   to  be    unlawful,  were   binding  upon 
the  bank   and   the   State.       Shortly  afterward,  the  Leg- 
mature,   by   the    act    of    1885,   chapter    83,   made   pro- 
vision   for   the   redemption    and   funding   of   these   notes 
by  appointing   a   board,  consisting  of   the  Governor,  the 
Comptroller  and  Treasurer  of  the  State,  to  issue  certifi- 
cates  for   all  "legitimate,  outstanding   post- notes,"    in   a 
mode   and  form   prescribed.      The  board  was  directed  to 
employ   two   competent   experts   to   examine   these   notes 
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and  ascertain  whether  they  were  genuine  or  counter- 
feit. Under  this  act,  a  large  amount  of  the  notes 
have  been  funded.  The  notes  now  in  controversy, 
amounting  to  about  $80,000,  some  of  those  presented 
having  been  withdrawn,  were  pronounced  to  be  gen- 
uine by  the  experts  employed  by  the  board  to  examine 
them,  and  by  two  members  of  the  funding  board,  but 
the  third  member  refused  to  sign  the  certificates,  pre- 
pared and  executed  by  his  colleagues,  whereupon  the 
present  proceedings  were  instituted.  The  chancellor, 
upon  the  hearing,  held  that  the  notes  were  genuine 
and  binding  except  those  in  which  the  number  was 
altered,  and  made  a  rieference  to  the  master  to  as- 
certain and  report  these  latter  notes.  Both  parties 
appealed. 

The  books  of  the  bank  show  an  issuance  of  notes 
dated  September  1,  1861,  to  the  amount  of  $466,000, 
of  which,  including  the  notes  in  controversy,  $256,000 
have  been  presented  for  payment  or  funding.  All  of 
the  notes  thus  issued  were  filled  up  by  H.  L.  Clai- 
borne, the  general  book-keeper  of  the  bank,  who  says 
that  when  so  filled  they  were  handed  to  the  cashier 
to  be  signed  by  the  president  and  cashier,  and  when 
they  were  to  be  put  in  circulation  the  cashier  brought 
them  to  him,  and  he,  as  general  book-keeper,  entered 
them  on  the  books  of  the  bank,  and  then  they  went 
into  the  hands  of  the  teller  for  use  at  his  counter. 
Claiborne's  testimony  is  made  a  part  of  the  agreed 
facts  in  this  case.  He  says  that  he  has  examined 
each  of  the  notes  in  controversy,  and  that  each  and 
all   are    the  genuine    issues    of    the   bank.       "None  of 
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them/'  he  adds,  "are  spurious  or  counterfeit.  Each 
bill  was  signed  by  G.  C.  Torbett  as  president^  and 
John  A.  Fisher  as  cashier  of  the  bank  at  Nashville^ 
and  are  all  genuine.  There  is  no  doubt  whatever 
that  they  are  all  genuine  notes/'  He  is  asked  on 
cross-examination :  "  When  you  say  that  there  is  no 
doubt  whatever  that  these  notes  are  genuine  notes^  do 
you  mean  that  you  know  they  were  actually  issued  and 
put  in  circulation  by  the  bank,  or  do  you  merely 
mean  to  speak  as  to  the  genuineness  of  the  impres- 
sion, signatures  and  writing  made  by  you?"  His  reply 
is:  "I  know  they  were  actually  issued  and  put  in 
circulation  by  the  bank,  because  they  are  entered  on 
the  books  of  the  bank,  in  the  proper  books,  and  be- 
cause of  my  knowledge  of  the  impressions  of  the  gen- 
uine post-note  plate,  and  because  I  know  the  signatures 
of  the  president  and  cashier/'  Elsewhere  he  adds  that 
he  is  quite  sure  all  the  notes  filled  by  him  were  used, 
giving  as  a  reason,  on  cross-examination,  that  the  bank 
needed  circulation  at  the  time.  One  of  the  experts 
says  of  the  notes  in  controversy,  that  "they  are  all 
genuine  bills,  and  were  each  passed  by  us  as  such." 
The  other  expert  states  that,  in  connection  with  his 
oolleagues,  he  passed  upon  each  and  every  bill  involved 
in  this  case,  "  and  we  found  them  to  be  genuine  bills, 
issues  of  the  Bank  of  Tennessee,  and  so  passed  them 
as  experts,  and  they  are  each,  in  my  opinion,  the 
genuine  issue  of  said  bank,  and  none  spurious  or 
counterfeit."  One  of  the  members  of  the  funding 
board  says:  "I  am  satisfied  that  every  note  of  the 
80-called  post-note  issue,  which  has  been  presented  for 
4 — yoIj.  16. 
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fundings   is    a    genuine    plate,    and    the  signatures   and 
filling  in   are   all   genuine   notes   of  the  Bank   of    Ten- 
nessee/'      And   another   member   of  the   board    says   he 
concurs   in   this   answer,   but   qualifies   his   testimony  af- 
terward  by  adding   that   when  he  speaks  of  notes  being 
genuine    he    means    the    plates,   ior   he   knows   nothing 
of  the  signatures   of    the  officers   of    the   bank,    nor  of 
the   genuineness  of  the  plates   except   as   they   are    gen- 
erally  recognized.       The    clerk    of   the   State   treasurer, 
who   says   he   was   familiar   with   the  proceedings  of  the 
experts   and   the   funding  board,   such  proceedings  being 
had   in   the   treasurer's   office,   and    who   professes   to  be 
an   expert    on    the    subject    of    Tennessee     bank    notes, 
especially   the    Torbett    or    new   issue  of   the   Bank   of 
Tennessee,    testifies    that    he    has    repeatedly    examined 
the    notes    in    controversy,   and    that    they   are,   in   his 
opinion,    "every    one    genuine    issues    of    said     bank," 
Being   asked,  what   do   you   mean   by  genuine  issues,  he 
replies:     "I    mean    that    they    are    from    the    genuine 
plate,   and  bear   the  genuine   signatures   of    the   officers, 
so  far   as    the    signatures,   or    parts    of  the  ^  signatures, 
appear   on   the   bills,    and    that   the   filling   up   is  in  the 
genuine   hand   of  Maj.    Claiborne." 

Upon  the  foregoing  testimony,  and  there  is  no  evi- 
dence to  the  contrary,  it  would  seem  very  clear  that 
the  notes  in  controversy  were  the  genuine  issues  of 
the  Bank  of  Tennessee,  regularly  put  into  circulation 
by  the  bank,  binding  upon  the  bank  and  the  State, 
and  should  be  funded.  To  resist  this  conclusion,  the 
reliance  is  not  upon  the  testimony  of  countervailing 
witnesses^  or  extraneous  proof,  but  upon  something  ap- 
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pearing   on   tUe   face   of    the    notes   themselves.       These 
peculiarities   may   be  classified   thus : 

1.  Several  pairs  of  notes  have  the  same  number^ 
and  in  two  instances  there  are  three  notes  with  the 
same  number,  on  one  of  these  the  numbers  not  cor- 
responding with  any  number  of  the  post- note  issues  as 
shown    by   the   books   of  the   bank. 

2.  A  few  bills  have  either  no  date,  or  only  the 
date  of  the   year. 

3.  '  A  number  of  the  bills  are  burned  at  the  lower 
comers  so  as  to  leave  only  a  portion  of  the  signa- 
tured  of  the  officers. 

4.  On  some  of  the  bills  the  number  of  the  bill 
is  altered. 

The  bills  or  notes  which  have  the  same  number 
are  in  every  other  respect,  except  perhaps  in  one  in- 
stance, unexceptionable.  They  are  filled  up  in  the 
hand- writing  of  the  book-keeper,  properly  dated  and 
made  payable,  and  have  the  genuine  signatures  of  the 
president  and  cashier  attached.  When  the  book-keeper 
is  asked  how  he  accounts  for  the  fact  of  the  duplica* 
tion  or  triplication  of  the  number,  his  answer  is  that 
there  must  have  been  a  clerical  error  in  numbering 
the  notes.  And  he  adds:  ^^I  have  carefully  compared 
them,  and  they  are  each  and  every  one  genuine  bills 
and  issues.^'  He  is  again  interrogated  about  these 
notes,  and  asked  to  say  which  one  of  the  notes  bearing 
the  same  number  is  genuine,  and  which  spurious.  He 
answers : '  "  There  is  no  doubt,  whatever,  that  they  are  all 
genuine  notes.  *  *  I  have  to  say  that  any  duplicate 
numbers   were    a    mere    clerical    error.      There  are  no 
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spurious   bills   amongst   those   I    have   examined^   and    I 
mean   to  say   that   the   whole   amount   and  sum  total  of 
the   notes   in   question   are   accounted    for   on   the    books 
of  the   bank^   and   that  they   were   put  in  circulation  as 
before   stated."       The   proof  then,   is,   that    all     of    the 
notes   of  this   class   are   regularly    filled   up   by  the   wit- 
ness  as   book-keeper,   that   they   are   properly  signed  by 
the   president   and   cashier  with  their  genuine  signatures, 
that   they   were   put   into    circulation   by   the   bank,   and 
that   they    were   entered    upon   the    books    of   the'  bank 
notwithstanding    the    discrepancy   between    the    number 
on    the    book    and    the    number    on    the    note.       The 
whole   number    of    post-notes    issued    in    1861    is   about 
617,    and    there    are     thirty-four    duplicates,    and    two 
triplicates,   or   about   six   per    cent,   of   errors.       In    the 
absence   of    all    conflicting   testimony,    although    the    per 
centage   of   clerical    errors   may   be   somewhat   large    for 
a    clerk    of    average   accuracy,   even     in    the    troublous 
times   of  1861,   we  would  not  be  warranted  in  inferring 
that   there   was   something  wrong,  and  that  any  of  these 
notes   were   not   the   genuine   issues   of  the  bank  merely 
because    of    the    misnumbering.       If    in     fact   a    larger 
number    of    post- notes    had    been     produced     than     the 
books   and    the   testimony    showed    were    actually    issued, 
the   question   would    be  different.      But  even  then,  upon 
the   testimony   before    us,   all     we    could    say    would    be 
that  the  circumstances  were  suspicious,  but  the  weight  of 
evidence   was   in  favor  of  the  genuineness  of  the  paper. 
It   is   not   insisted   that  a   clerical  error  in  the  num- 
bering  of    the    bills    would     vitiate    them,   if   they   are 
clearly    shown   to   be   genuine   in  all  other  respects,  and 
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to  have  been  issued  by  the  bank.  Our  banking  act 
of  1860  did  require  banks  to  keep  a  book  for  the 
registry  of  the  number^  denomination  and  amount  of 
notes  intended  to  be  circulated,  a  violation  of  which 
by  the  officers  of  the  bank  was  visited  with  a  penalty. 
But  a  clerical  misprision  as  to  the  number  of  the 
notes  would  scarcely  be  treated  as  a  penal  offence,  and 
a  person  into  whose  hands  a  wrongly  numbered  note, 
genuine  and  regularly  issued,  might  come,  would  not 
be  made  to  suflFer  for  even  a  willful  violation  of  duty 
by   the   officers   of   the   bank. 

It  is  stated  in  one  place  in  the  agreed  facts  that 
three  notes  bear  the  same  number,  30.  One  of  the 
wituesses  examined  says  that  about  three  of  the  $500 
notes,  and  two  of  the  $1,000  notes,  according  to  his 
recollection,  bore  that  number.  The  original  number 
on  some  of  these  bills,  he  adds,  was  other  than  30, 
in  one  of  them  part  of  another  figure  after  30  being 
quite  clear,  and  in  another  marks  of  erasure  are  distinct. 
It  is  proved  that  four  of  these  notes  have  been  with- 
drawn. In  'the  argument  of  one  of  the  counsel  for 
the  funding  board,  it  is  said  that  all  have  been  with- 
drawn except  one,  and  that  one  has  no  other  figures 
than  30.  The  registry  of  the  bank  shows  that  the 
post^notes  issued  in  1861  commence  with  number  34 
for  the  $1,000  notes,  and  number  35  for  the  $500 
notes.  The  argument  is,  upon  these  facts,  that  the 
note  in  controversy  must  be  spurious  because  no  such 
number  as  30  was  used  on  the  genuine  notes.  But 
there  might  be  a  clerical  mistake  in  the  number,  as 
in  the  case  of  a    duplicate    number,   and    if    the  gen- 
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uineness  of  the  note  were  otherwise  clearly  established, 
such   a   mistake   would   not   vitiate. 

In  the  same  category  must  be  placed  all  those  notes 
in  which  the  number  has  been  destroyed^  blurred,  or 
changed  by  wear  and  tear  of  the  bill,  or  affected  by 
the  eating  of  the  ink  or  by  time,  the  genuineness  of 
the  note  being  in  all  other  respects  established.  The 
testimony  shows  that  the  paper  on  which  the  notes 
were  engraved  is  little  better  than  tissue  paper,  of 
very  poor  quality,  very  old  and  rotten;  that  the  ink 
has  corroded  the  paper,  eaten  through  in  many  places, 
and  become  faded  and  often  indistinct.  Under  these 
circumstances,  the  holder  can  not  be  affected  by  the 
wear  or  dilapidation  of  the  number  of  the  bill,  as  long 
as  there  is  enough  of  the  bill  left  to  show  that  it  is 
in   other   respects   genuine. 

The  statement  of  fact  says  that  two  of  the  notes, 
numbers  72  and  82,  have  no  date  of  issuance  or  of 
payment.  A  witness  explains  that  72  has  no  date 
except  18 — ,  and  82  omits  day  and  month,  but  gives 
the  year  1861.  If  the  dates  have  faded  out  since 
the  notes  were  issued,  their  genuineness  and  issuance 
being  established,  the  holder  would  not  be  prejudiced. 
The  note  on  which  the  year  alone  is  stated  would  be 
good,  the  note  being  payable  on  demand  after  date. 
Bank  notes,  moreover,  take  effect  from  their  issuance, 
or  reissuance,  not  from  their  date.  And  a  date  is  not 
essential  to  the  validity  of  any  kind  of  note  or  bill : 
Dan.  Neg.,  sec.  83.  The  proof  clearly  establishes  the 
genuineness  of  these  notes,  and  that  they  were  issued 
by   the   bank. 
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Twenty  bills  of  $1,000  each  and  nineteen  of  $500 
€ach  are  burned  at  their  lower  comers.  The  numbers 
of  these  bills  are  distinct  and  correspond  with  the  num- 
bers on  the  books  of  the  bank.  The  bills  are  all 
filled  up  in  the  hand-writing  of  the  book-keeper,  and 
so  much  of  the  signatures  of  the  president  and  the 
cashier  as  are  not  destroyed  by  the  burning  are  pro* 
uounced  by  the  witnesses  to  be  genuine.  The  extent 
of  the  destruction  is'  not  clearly  defined.  The  agreed 
statement  is:  ^^AU  are  mutilated  in  substantially  the 
same  manner.  That  portion  of  the  post-notes  prepared 
for  the  signature  of  the  president  of  the  bank  has  been 
borned^  and  that  portion  of  the  said  notes  prepared 
for'  the  signature  of  the  cashier  of  the  bank  has  also 
been  burned.  The  remaining  portion  of  said  notes^. 
with  these  exceptions,  is  substantially  intact.''  One  of 
tbe  experts  testifies :  *'  On  nearly  every  bill,  the  G.  C 
of  Torbett's  name  is  very  plain,  and  the  filling  up  of 
each,  and  the'  numbering  are  plainly  in  the  hand- 
writing of  Maj.  Claiborne.  In  some  of  the  bills,  we 
could  see  Jno.  A.  but  the  Fisher  was  gone.''  But, 
he  adds,  there  was  enough  on  the  face  of  these  bills 
to  identify  them  as  the  genuine  issues  of  the  Bank 
of  Tennessee.  The  book-keeper  says:  "I  did  examine 
them  (the  burnt  bills)  carefully,  and  they  are  all  gen^ 
oine  notes,  issues  of  said  bank.  They  are  all  filled 
Id  my  hand-writing  as  book-keeper  of  said  bank,  and 
are  from  the  genuine  plate  of  the  bank,  and  on  the 
most,  if  not  all,  I  think  all,  the  letters  6.  C,  the 
initial  letters  of  Mr.  Torbett's  name,  are  lefl,  and  are 
in  Mr.   Torbett's  hand-writing.       The  bank  books  show 
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these  notes  to  be  issued^  and  there  are  no  duplicate 
numbers.  They  are  genuine  bills. '^  He  elsewhere  testi- 
fies that  the  notes  were  not  entered  upon  the  books 
of  the  bank  until  they  had  been  signed  by  the  pres- 
ident and  cashier.  The  member  of  the  funding  board 
who  refused  to  sign  the  certificates  says :  **  We  also 
found,  excluding  those  (bills)  already  referred  to,  up- 
wards of  $30,000  in  amount  that  had  the  names  of 
both  the  president,  G.  C.  Torbett,  and  the  cashier,  J. 
A.  Fisher,  burnt  .oflT  of  each  bill,  except  the  initial 
letters,  G.  C.  and  J.  A.,  and  in  some  instances  only 
the  initials  and  parts  of  other  letters  of  the  name  of 
one  of  them,  and  some  with  only  one  initial  letter  of 
one,  and  two  of  the  other."  Another  member  of  the 
funding  board  is  asked  whether,  when  he  testifies  that 
he  is  satisfied  the  signatures  and  filling  in  of  the 
notes  are  genuine,  he  does  not  mean  to  speak  of  those 
notes  where  the  signatures  remain.  His  reply  is: 
"  I  speak  of  all  the ,  notes.  In  some  notes  partly 
burned,  the  plate  and  filling  up  are  certainly  genuine, 
and  also  all  of  that  part  left  of  the  cashier  and  pres- 
ident's name.  So  I  include  all  the  bills."  The  treas- 
urer's clerk,  when  asked  about  the  burnt  bills,  says : 
"  The  face  of  them  have  the  appearance  of  other  notes, 
the  bottom  of  them  having  been  burned  ofi*,  leaving 
a  part  only  of  the  president's  signature.  The  num- 
bers of  these  bills  are  all  clear  and  distinct,  and  I 
have  compared  them  with  the  bank-note  register,  and 
the  numbers  they  bore  are  within  the  numbers  which 
the  register  shows  to  have  been  issued.  There  has 
been  no  other  bill  or  bills  presented  bearing  the  same 
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number  oi  any  of  these  bills,  and  I  know  of  none,^ 
and  I  think  they  are  each  and  all  the  genuine  issues 
of  said    bank." 

It  is  obvious  from  the  foregoing  testimony,  that 
enough  remains  of  the  burnt  bills  to  enable  the  wit- 
nesses to  depose  with  confidence  to  the  fact  that  they 
are  the  genuine  issues  of  the  Bank  of  Tennessee.  And 
if  the  evidence  of  the  book-keeper  is  to  be  taken  as 
true,  and  it  is  not  controverted  or  impeached,  and 
these  particular  notes  were  signed  by  the  president  and 
cashier  before  being  entered  on  the  books,  and  were 
issued  by  the  bank,  then  a  more  or  less  mutilation 
of  them  would  not  affect  the  holder's  right  of  recov- 
ery,   if  enough   remains   to    identify    them. 

No  evidence  has  been  offered  to  controvert  the 
testimony  introduced  in  support  of  the  genuineness  of 
these  bills.  The  effort  is  to  throw  suspicion  on  them 
by  the  circumstances.  It  is  said  in  the  first  place 
that  of  the  burnt  bills  those  for  Jl,000  are  num- 
bered from  270  to  290,  and  those  for  $500  from  271 
to  290  continuously,  which  seems  to  be  true.  It  is 
hence  inferred,  and  with  great  probability,  that  one 
person  got  them,  and  had  them  when  they  were  burned. 
But  this  very  fact  would  go  far  to  explain  the  uni- 
formity of  the  burning,  which  otherwise  would  be  a 
very  strong  circumstance  indeed  against  a  variety  of 
holders  not  tracing  their  title  to  a  common  source. 
The  notes  are  filed  in  the  names  of  three  persons, 
two  of  whom,  it  is  admitted,  had  no  interest  in  the 
notes,  and  filed  them  in  their  names  at  the  request 
of  a   third   person,  who   is  a   citizen   of  Nashville.      It 
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18  suggested  that  this  is  a  suspicious  circumstance.  Bat 
the  agreed  statement  of  fiicts  shows  that  it  was  the 
rule,  rather  than  the  exception,  for  bills  to  be  filed 
by  one  person,  when  they  were  the  property  of  an- 
other. Over  $20,000  of  the  bills,  and  in  ten  diflfer- 
ent  instances,  are  shown  by  the  record  to  belong  to 
different  persons  from  those  in  whose  names  they  were 
filed,  in  addition  to  the  burnt  bills  filed  in  the  same 
way.  These  are  not  circumstances  of  sufficient  weight 
to  change  the  result  of  the  positive  testimony  estab- 
lishing the  genuineness  of  the  notes,  and  do  not  lay 
a  sufficient  foundation  to  justify  us  in  resorting  to 
conjecture   outside   of  the   proof. 

The  only  remaining  bills  are  those  in  which  the 
numbers  have  been  altered.  There  is  testimony  tend- 
ing to  show  that  some  of  the  numbers  have  been 
changed  by  being  written  over  or  by  erasure.  In  all 
-other  respects  the  bills  are  unexceptionable,  being  prop- 
erly filled  up  by  the  book-keeper  on  the  post- note 
forms,  and  signed  by  the  president  and  cashier  of  the 
bank.  All  the  witnesses  agree  that  they  are  genuine 
bills,  and  the  principal  witiiess,  the  book-keeper,  is 
satisfied  they  were  entered  by  him  on  the  books  after 
they  were  signed,  and  were  then  issued  by  the  bank. 
The  alteration  of  a  note  or  bill  which  will  have  the 
effect  to  discharge  the  party  bound  must  be  in  a  mate- 
rial part:  Blair  v.  Bank,  11  Hum.,  84;  Taylor  v. 
Taylor,  12  Lea,  714.  And  all  the  authorities  agree 
that  the  ligures  denoting  the  number  in  a  particular 
series  to  which  the  instrument  belongs  is  no  part  of 
the   contract   or  obligation,  and  its  alteration  or  erasure 
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is  immaterial:  BirdsaU  v.  RusseUy  29  N.  Y.,  220; 
OommomoeaUh  v.  Savings  Bank,  98  Mass.^  12 ;  OUy 
cf  Elizabeth  v.  Foree,  29  N.  J.  Eq.,  591,  overruling 
same  case,  28  N.  J.  Eq.,  587.  In  all  of  these  cases 
it  was  ruled  that  the  number  put  upon  a  negotiable 
instrument  is  not  an  integral  part  of  it,  and  in  the 
first  case  it  was  held  that  it  would  be  an  unjust  pre- 
sumption to  assume  that  a  change  in  the  numbering 
of  a  bond  would,  as  a  matter  of  law,  operate  as  a 
notice,  or  as  any  intimation  of  the  larceny  of  it.  The 
number,  like  a  vignette  or  other  marking,  only  serves 
to  identify,  and  if  the  instrument  is  otherwise  fully 
identified  a  change  in  the  number  is  immaterial.  Of 
course,  the  rule  operates  more  strongly  in  the  case  of 
a  bank  bill,  where  mere  possession  is  sufficient  prima 
facie  evidence  of  bona  fide  ownership  for  value,  and 
the  holder  may  enforce  its  payment,  unless  his  position 
as  a  bona  fide  holder  be  successfully  impeached.  It  is 
not  sufficient  to  show  that  the  holder  was  negligent 
in  making  inquiry,  or  that  he  took  the  note  under 
circumstances  which  would  excite  the  suspicions  of  a 
man  of  ordinary  prudence.  The  law  exonerates  him 
from  any  such  burden,  and  he  can  rest  secure  in  his 
possession,  as  the  evidence  of  his  right  to  recover, 
until  the  defendant  shows  that  he  was  in  privity  with 
the  wrong,  or  acquired  the  note  mala  fide  or  with  no- 
tice:    2   Dan.   Neg.   Inst.,   sec.    1680. 

There  is  nothing  in  the  case  of  the  Merchardt? 
Bank  V.  County  of  Berger,  115  U.  S.,  384,  in  conflict 
with  these '  views.  The  court  merely  announce  there 
the  well   settled  rule  that  bonds  issued  beyond  the  lim- 
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ited   power   conferred    upon  a  municipal  board  are  void. 
"This   is   not   a  case/'    says    the    court,   "where   there 
existed   in   the   board  a  general   power  to  issue  negotia- 
ble  securities   of  the   county,   so   that   parties   would    be 
justified     in    taking    them    when    properly   executed     in 
form   by   its   officers.       It     is    a    case   where   there   was 
no  power  except  as  specially  delegated  by  law  for  a  par- 
ticular purpose/'     The  fact  that  the  number  of  the  bond 
in   controversy  exceeded   the   numbers   which   the  board, 
in   the   events   which   happened,   had   authority   to  issue, 
was   only    referred   to    as    evidencing   negligence   on  the 
part   of  the   plaintiff.       The   decision  would    have  been 
the   same   if  the  number   had    been  within   the  numbers 
of  the   bonds   issued,   that    is    to    say,   a   false   number, 
if  the    power    had    been    previously   exhausted.       And, 
e  conversOj   if  one   of   the   bonds   actually   issued    within 
the   power   had  been   numbered   erroneously   beyond  the 
limit,   it    would   nevertheless   have   been   valid,  the  gen- 
uineness  of  the   instrument,  and  the  fact  of  its  issuance 
by   the    board    being    proved.       And    the   provisions   of 
our   banking   act   touching   the   registry   of    bank   notes, 
as   we   have   seen,   can   not   prejudice   the   rights   of  the 
holders   of    notes    properly   executed    by   the    officers   of 
the   bank,   and   actually   issued. 

We  are  of  opinion  that  the  proof  establishes  the 
genuineness  of  all  the  notes  in  controversy,  and  that 
they  were  issued  by  the  bank.  There  is  no  proof  to 
the  contrary,  and  no  such  circumstances  as  warrant  us 
in  drawing  a  different  conclusion.  The  funding  act 
includes  "all   legitimate   outstanding   post-notes.^' 

The  chancellor's  decree  will  be  modified  accordingly, 
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and  a  decree  entered  in  favor  of  all  the  note  holders. 
The  State  will  pay  the  costs  of  this  court,  and  the 
costs  of  the  court  below  will  be  paid  as  directed  by 
the   chancellor. 


N.  B.   BuEEN  V.   The  State. 

* 

Foso£BY.  Bossing  forged  paper.  Fraudulent  passing  or  transferring,  and 
offering  to  pass  or  transfer,  any  forged  paper  knowingly,  with  intent 
to  defraud  another,  is  not  included  in  the  charge  of  forgery. 


FROM   RUTHERFOKD. 


Appeal    in   error  from  the  Criminal  Court    of  Ruth- 
erford  county.      Matt.   W.   Allen,  J. 

J.    M.   QuARLES   for   Buren. 
Attorney- General  Lea  for  the  State. 
Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Buren  was  convicted  in  the  criminal  court  of  Ruth- 
erford county,  upon  an  indictment  containing  two  counts, 
one  for  forgery,  and  one  for  obtaining  goods  upon 
false  pretenses.  The  verdict  was  general,  and  the  de- 
fendant, having  moved  for  a  new  trial,  which  was  re- 
fiised,   has   appealed   in   error   to   this  court. 

The  court  charged    the   jury,   that   while   the   count 
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for  forgery  charged  that  offense  alone  upon  its  face, 
yet  it  included  the  charge  of  another  felony,  to-wit, 
the  fraudulent  pairing  or  transferring,  and  offering  to 
pass  or  transfer  any  forged  paper,  knowing  it  to  be 
forged,   with   intent   to   defraud   another. 

Forgery  is  defined  to  be  the  fraudulent  making  or 
alteration  of  any  writing  to  the  prejudice  of  another's 
rights:     New   Code,   sec.   5492. 

The  next  section  makes  the  knowingly  passing  or 
transfer  of  forged  paper  with  intent  to  defraud,  a 
felony :     Sec.   5493. 

This  latter  felony  is  not  included  in  the  charge  of 
forgery.  The  one  is  complete  by  the  fraudulent  making 
or  alteration  of  the  paper  with  intent  to  defraud.  The 
forgery  may  be  done  by  one  person,  and  the  uttering 
or  passing  by  another.  They  are  distinct,  substantive 
offenses,  like  stealing  and  receiving  stolen  goods,  know- 
ing them  to  have  been  stolen,  and  must  be  averred 
in   distinct   counts,  when  united  in  the  same  indictment. 

The  charge  of  the  court  was  misleading  and  erro- 
neous, in  that  it  instructed  the  jury  that  they  might 
find  defendant  guilty  of  passing,  under  the  count  for 
forging,  there  being  no  count  charging  passing,  or 
offering   to   pass,   the   forged   paper. 

The  judgment   must   be   reversed. 
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KoBEHT  Chanby  et  al.  v.  A.  C.  Bryan. 

1.  CsABGE  OF  Court.    Morbid  dduaion.    Effect  upon  wUU.    The  conrt 

charged  the  jury:  '^If  the  testator's  belief  in  the  infidelity  of  hia 
wife  and  animosity  to  his  children,  was  a  topic  which,  when  occur- 
ring to  him,  so  deranged  his  mind  as  to  prevent  him  from  judging 
the  objects  of  his  bounty,  and  he  made  the  will  while  laboring  under 
this  morbid  delusion,  then  the  will  must  fall.  But  if,  on  the  other 
hand,  you  find  that  at  the  time  he  made  the  will,  he  exercised  his 
judgment,  whether  right  or  wrong,  the  will  must  stand,  however 
much  he  may  have  indulged  prejudice  against  his  family."  Hddf 
that  this  ia  the  law. 

2.  Holographic  Will.    Evidence,    If  a  holographic  will  be  written  in 

an  account  book,  it  is  not  error  to  refuse  to  allow  testimony  tending 
to  show  that  several  leaves  of  the  book  are  missing. 


FROM    SUMNER. 


Appeal  in   error  from  the  Circuit  Court  of  Sumner 
county.      J.   C.  Stark,  J. 

Head  Bros,  for  Bryan. 

J.   J.  Turner  and   B.   F.  Allen  for  Chaney. 

Deaberick^  C.  J.,  delivered  the  opinion  of  the  courfc 

Defendants  Bryan  and  wife,  Sallie,  propounded  for 
probate  in  the  county  court  of  Sumner  county,  a  paper 
writing  as  the  will  of  H,  M,  Chaney.  Its  validity 
was  contested  by  plaintiffs  in  error,  who  are  heirs-at- 
law  of  said  H.  M.  Chaney,  and  an  issue  was  made 
up  in  the  circuit  court  to  try  the  validity  of  said 
paper  writing. 
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Upon  the  issue  of  deviaavit  vel  noik  three  mistrials 
were  had.  The  fourth  trial  resulted  in  establishing 
the  will,  and  a  new  trial  having  been  refused,  the 
contestants  have  appealed  to  this  court.  The  Referee® 
have  recommended  a  reversal  of  the  judgment  below, 
and  the  defendants  in  error  have  excepted  to  their 
report. 

Mrs.  Bryan  died  during  the  pendency  of  the  suit, 
leaving  one  son,  still  a  minor,  and  his  father,  in 
whose   name   alone    the   suit   was  thereafter   prosecuted. 

The    deceased    had    lived    in   Kentucky,    where,    for 
many   years,    he    was    a    prosperous    business    man,    of 
steady   Iiabits,   and   had   accumulated  a  handsome  prop- 
erty  as   a   merchant   and    farmer.       Some   year   or   two 
before  1871,  he  acquired  the  habit  of  drinking  to  excess, 
and   about   the   same   time   contracted  an  intimacy  with 
a   woman   of    bad     reputation,    living    on    or   near   his 
own    farm.       His    cohabitation    with    this   woman   was 
open    and    notorious.       He    had     a    wife   and  children, 
all  grown  except  the  youngest,  a  daughter,  about  seven- 
teen years  of  age.     His   wife  was  a  woman  of   excellent 
character,    as   were  his  children,  but  his  misconduct  led 
to   family   discord,  and    finally,   about  1870,  he  and  his 
wife,   by   consent,   separated,    and    he    conveyed  to   her 
the    tract  of    160    acres    of    land    on   which    they    had 
lived,   worth   about   $7,500,   and   left   the   State,    taking 
with   him    the   woman   whom    he    had    been  keeping,  to 
Indiana.       Before   he   left   he  charged   to   a    number   of 
his    friends    and     neighbors,    that     his    wife    had    been 
unfaithful   to   him;     that   his  reputed  children  were  not 
his   in   fact,   but  except   one,   were   all   the   offspring  of 
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illicit  intercourse  of  his  wife  and  several  different  men, 
whom   he   named. 

He    took    with    him    to    Indiana  some  $25,000   or 

$30,000  in  cash^  and  while  there  instituted  proceedings 

by   which   he   obtained   a   divorce    from    his   wife,   and 

then    married  the  woman  he  had  taken  with  him   from 

Kentucky.     In  1871,  with  his  second  wife,  he  removed 

to  Sumner    county,    Tennessee;     bought    a    farm   there 

for  $8,000   or   $9,000,   and   lived   with   her   there  until 

1875;     became  dissatisfied  with  her  and  gave  her  $1,000 

to  leave  him,  which  she  accepted,  and  left  him.     Afler 

this,   he    wrote    to    his    niece,   Mrs.    Sallid    Bryan,   to 

come  and   live   with   him   and   take   care  of  him   until 

he   died,   and   he   would  give  her  the  farm  upon  which 

he  lived.       Mrs.    Bryan,    with    her   husband   and   son, 

lived   in  Indiana,   and   did   come    to    deceased's    house 

four  months   before   he   died,   and  they  took   charge  of 

the  domestic   affairs   of  deceased,   and  attended   to  him 

until    his    death,    in    January,    1876.       He    was   about 

sixty-three   years  of  age  at  the   time   of  his   death. 

The  paper  propounded  for  probate  is  upon  a  leaf 
of  an   account  book   kept   by   deceased,    and   is  written 

with  a  pencil,   and   is   in   the   following  words: 

"  December  10,  1875. 
H.  M.  Chanev  to  Sallie  Bryan.     I  give  to  Sallie  Bryan  his  (or  this) 
farm  at  my  death.    If  she  leaves  before  that  time  this  will  be  null  and 
void.  H.  M.  Chaney." 

A   very   large   number  of  witnesses  were   examined, 

chiefly  as    to    the    sanity   of    testator,    and    as   to   the 

haDd-writing    of    the    will.       There    is   conflict   in   the 

evidence    upon    these    points,    and    the    Referees   very 

properly   say,   "if    there    is    no   reversible   error  found 
6— VOL.  16, 
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in  the  charge  of  the  court,  or  id  his  rulings  upon 
questions  of  evidence,  the  judgment  must  stand,"  as 
there   is   sufficient   evidence   to   sustain   the   verdict. 

His  Honor,  in  his  charge  to  the  jury,  says :  "  If 
the  paper  writing  in  controversy  is  a  will,  it  is  in 
law  denominated  a  holographic  will,  and  if  established 
as  such,  must  be  done  in  strict  conformity  with  the 
law  governing  wills  of  this  kind,  which  is  this." 
Then  follow  the  provisiolis  of  the  statute,  Code  (old), 
section  2163,  (new),  section  3004,  defining  the  char- 
acter of  such  will,  and  how  it  is  to  be  executed, 
kept  and  proved,  with  accurate  instructions  as  to  the 
kind  and  amount  of  testimony  necessary  to  establish 
the    requisites   of  the   statute. 

It  appears  from  the  record  that  testator  was  conoi- 
petent,  up  to  the  time  of  his  death,  to  transact  bus- 
iness  intelligently,  but  it  is  insisted  that  in  respect  to 
the  chastity  of  his  wife  and  the  legitimacy  of  his 
children,  he  labored  under  an  insane  delusion,  and 
was,  upon  this  subject,  a  monomaniac.  The  charge 
upon  this  subject  was  in  accordance  with  the  received 
authorities. 

Amongst  other  things  in  relation  to  insane  delu- 
sions, and  a  general  definition  of  the  term,  the  court 
charged  the  jury:  "If  a  will,  as  I  have  stated  to 
you,  is  the  direct  offspring  of  this  insanity,  it  is  void, 
but  if  the  testator  exercised  his  judgment  in  making 
his  will,  however  his  mind  may  have  been  disturbed 
by  passion  and  prejudice,  which  was  wrong,  the  will 
must  stand.  If  the  testator's  belief  in  the  infidelitv 
of  his  wife  and   animosity  to    his   children  was  a  topic 
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which,  when  occurriDg  to  him,  so  deranged  his  mind 
as  to  prevent  him  from  judging  the  object  of  his 
bounty,  and  he  made  the  will  laboring  under  that 
morbid  delusion,  then  the  will  must  fall ;  bqt  if,  on 
the  other  hand,  you  find  that  at  the  time  he  made 
the  will  he  exercised  his  judgment,  whether  inght  or 
wrony,  the  wilt  must  stand,  however  he  rrmy  have  in- 
dulged prejudice  against  his  family."  Of  this  latter, 
or  alternative  part  of  the  charge,  the  Referees  report ; 
"We  are  not  satisfied  that  this  portion  of  the  charge 
which  we  have  italicised,  was  sufficiently  definite;  that 
the  jury    may   not   have   been    misled.^' 

After  further  observations  upon  the  subject,  the 
Referees  say:  "The  precise  point  to  which  the  jury 
should  have  been  directed,  was  to  ascertain  if  the 
testator  did  entertain  an  insane  delusion  toward  his 
wife  ancL  children,  and  if  so,  was  he  in  any  way  in- 
fluenced by  this  delusion  when  he  gave  the  land  to 
another?       Did    this   delusion    affect   his    judgment?" 

The  only  delusion  suggested  by  the  record,  or  ar- 
gument of  counsel,  was  that  in  respect  to  his  wife's 
infidelity  and  the  consequent  illegitimacy  of  his  children. 

His  Honor  had  distinctly  told  the  jury,  "if  the 
testator  was,  at  the  time  of  making  the  will,  par- 
tially insane,  in  other  words,  if  the  act  of  making 
the  will  was  the  result  of  the  morbid  delusion  of 
the  testator,  the  act  is  void,  although  the  testator,  at 
the  time  of  making  the  will,  was  sane  in  other  re- 
spects, upon  ordinary  subjects.  "Monomania,"  adds 
the  court,  "is  a  morbid  affection  of  the  mind,  con- 
sisting  in    a   mental   or   moral    perversion,   or   both,   in 
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regard  to  some  particular  subject^  or  class  of  subjects. 
Again  he  says:  '^Monomania  is  au  insane  delusion, 
believing  in  the  existence  of  things  which  do  not 
«xist,  and  which  no  sane  man  would  believe.  If  a 
will,  as  I  stated  to  you,  is  the  direct  offspring  of 
this   insanitv,   it   is   void." 

Again,  applying  the  law  previously  announced  to 
the  facts  of  this  case,  according  to  the  theory  of  the 
defense,  his  Honor  said:  "If  the  testator's  belief  in 
the  infidelity  of  his  wife  and  animosity  to  his  chil- 
dren, was  a  topic  which,  when  occurring  to  him,  so 
deranged  his  mind  as  to  prevent  him  from  judging 
the  objects  of  his  bounty,  and  he  made  the  will 
\7hile  laboring  under  this  morbid  delusion,  then  the 
will  must  fall.  But  if,  on  the  other  hand,  you  find 
that  at  the  time  he  made  his  will  he  exercised  his 
judgment,  whether  right  or  wrong,  the  will  must 
stand,  however  much  he  may  have  indulged  prejudice 
against   his   family." 

We  think  the  charge  as  quoted  did  direct  the  minds 
of  the  jury  to  the  point  in  issue,  and  could  not  have 
misled  them.  They  are  repeatedly  told  what  cousti- 
tutes  insane  delusion,  and  they  are  al^so  told  if  the 
<  will  was  made  under  such  delusion,  it  was  void,  and 
in  effect  they  are  told  if  the  testator's  belief  in  his 
wife's  infidelity,  and  his  animosity  to  his  children  so 
deranged  his  mind  as  to  prevent  him  from  judging 
the  objects  of  his  bounty,  and  the  will  was  made 
under  this  morbid  delusion,  it  would  be  void.  But 
if  he  did  not  act  under  the  influence  of  insane  delu- 
sion,  but  from   prejudice,   in   the   exercise  of  his  judg- 
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ment,   the   will   would   be  valid.      And   we   think  these 
instructions   were   correct. 

Several  objections  were  taken  by  defendants  below 
to  the  rulings  of  the  court  upon  the  admissibility  of 
evidence. 

On  the  trial  below  defendants  offered  to  prove  that 
for  the  care  of  and  living  with  testator,  Mrs.  Bryan 
claimed  the  personalty,  and  had  sued  and  recovered 
for  it,  and  it  was  proved  that  for  such  service  by 
her  the  testator  promised  to  give  her  the  land.  This 
evidence  was  rejected  on  objection  by  plaintiffs,  and 
the  Referees  report  that  this  was  error.  We  do  not 
think  so.  The  evidence  offered  was  not  relevant  to 
the  issue  then  being  tried,  as  the  execution  of  the 
will  and  competency  of  tfestator,  but  a  collateral  one, 
and  upon  a  different  proceeding  from  the  cause  then 
on  trial.  The  same  objection  of  irrelevancy  lies  to 
the  offer  by  defendants  to  prove  that  Mrs.  Bryan's 
brother  claimed  a  certificate  of  deposit  given  by  an 
Evansville   bank   to   testator   for   $21,600. 

The  Referees  report  this  was  error,  but  we  think 
otherwise.  It  had  no  relation  to  the  issue  in  this 
case,  nor  were  plaintiffs  in  any  wise  concerned  in  the 
suit  pending  between  testator's  administrator  and  Mar- 
tin  Baskett,   the   claimant. 

Defendants  also  proposed  to  prove  that  there  were 
two  missing  leaves  in  the  account  book  in  which  the 
will  was  written.  This,  on  objection  by  plaintiffs,  was 
refused.  This,  the  Referees  say,  is  error.  But  the 
leaves  had  no  connection  with  the  will,  and  the  evi- 
dence   was   irrelevant   and   properly   rejected. 
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A  wituess  was  asked  if  the  account  book  was  in 
the  same  condition  when  he  received  it  as  when  he 
returned  it  to  plaintiffs,  and  if  several  leaves  were 
not  taken  out  of  it.  This  was,  on  objection,  rejected, 
which,   the   Referees   say,   was   error. 

The  question  is  not  as  to  the  will,  but  the  account 
book,  and  whether  two  leaves  were  not  cut  out,  etc. 
The  testimony  rejected  could  throw  no  light  on  the 
issue  as  to  the  will,  and  was  properly  rejected.  The 
court  also  refused  to  allow  comparison  of  the  hand- 
writing in  the  book  with  that  of  the  will.  In  this 
we  think  there  was  no  error.  This  is  not  the  mode, 
well  established  by  repeated  adjudications,  of  proving 
hand-writing.  The  will  had  been  written  on  a  blank 
leaf  of  the  book  which  contained  testator's  accounts, 
and  was,  after  his  death,  cut  out  of  the  book,  and 
the  book  was  only  introduced  to  show  that  the  will 
was   kept   by   testator   with    his   valuable   papers. 

We  are  of  opinion  that  the  judgment  of  the  circuit 
court  was  correct,  and  the  exceptions  to  the  report 
of  the  Referees  are  sustained,  and  it  will  be  set 
aside,   and   the  judgment   affirmed. 
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John  Burkholtz  v.  The  State. 

1.  Class  Legiblation.    An  act,  which  by  its  terms  "  shall  not  apply  to 

conntiea  having  a  population  of  not  less  than  seyenty-five  thousand 
inhabitants/'  etc.,  is  partial  or  class  legislation,  and  therefore  void. 

2.  Statute,    Part  void.    Effect  on  residue.    Where  only  a  part  of  a  stat- 

ute is  void,  and  the  residue  so  dependent  and  connected  with  the 
void  part  that  it  can  not  be  presumed  that  the  Legislature  would 
have  passed  the  one  without  the  other,  then  both  are  void. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  David- 
son county.      Matt.  W.  Allen,  J, 

Vebtrees  &  Vertrees   for  Burkholtz. 

Attorney- General  Lea  for  the  State. 

Cooke,   J.,   delivered   the   opinion  of  the   court. 

The  defendant  has  been  indicted  and  convicted  of 
unlawful  gaming  in  the  criminal  court  of  Davidson 
county,  and  has  appealed  to  this  court.  The  gaming 
of  which  he  was  convicted  was  making  a  book  bet, 
made  by  him  in  Davidson  county,  of  a  certain  amount 
of  money  upon  a  horse-race  upon  a  race-course  in 
the  State   of  Kentucky. 

By  an  act  of  the  Legislature,  approved  April  6, 
1885,  chapter  158,  it  was  provided  as  follows :  Section 
1.  "It  shall  not  hereafter  be  unlawful  for  any  person, 
company,   association   or  corporation  owning  or  keeping 
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up  bona  fide  a  race-track  or  race-courae  in  this  State, 
to  bet  or  wager  by  making  pools,  combinations  and 
book  bets  on  trotting,  pacing  or  running  races,  trotted, 
paced  or  run  thereon,  or  on  any  track  or  course  in 
the  United  States,  made  and  kept  for  that  purpose ; 
nor  shall  it  be  unlawful  to  buy  such  pools,  combi- 
nations and  book  bets,  provided  the  same  are  made 
and  sold  in  the  county  where  the  race- track  or  race- 
course of  the  person  making  the  same  is  situated ; 
and  provided,  further,  that  it  shall  not  be  lawful  to 
make  and  sell  said  pools,  combinations  or  book  bets 
to   minors   and   drunken   men." 

■ 

Section  2.  "This  act  shall  not  apply  to  counties 
having  a  population  of  not  less  than  seventy- five 
thousand  inhabitants,  by  the  United  States  census  last 
taken,  just  preceding  the  date  of  the  offense  charged, 
prohibited   by   this   act." 

The  Nashville  Blood-horse  Association  is  a  body 
corporate,  owns  and  keeps  a  regularly  licensed  race- 
track in  Davidson  county,  and  the  defendant  was  its 
secretary,  and  as  such,  took  or  made  said  bet  for 
said  company;  and  the  track  upon  which  the  race 
was  run  was  a  regular  track  or  race-course  in  that 
State. 

Prior  to  the  passage  of  the  act  in  question,  selling 
pools  or  betting  upon  a  horse-race  ran  out  of  the 
State,  was  unlawful  gaming:  Edwards  v.  State^  8  Lea^ 
411.  And  whether  or  not  it  is  still  so  depends  on 
the  above  cited  act.  Davidson  and  Shelby  counties 
are  and  were  at  the  time  of  its  passage  and  the 
time    of  making    said    bet,   the   only   counties    in   the 
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State  which,  by  the  last  United  States  census,  had  a 
{>opulation  of  over  seventy- five  thousand  inhabitants. 
By  the  express  terms  of  the  second  section  of  this 
act,  these  two  counties  were  exchided  from  its  ope- 
ration. Whether  so  intended  or  not,  by  the  Legisla- 
ture, may  be  a  question,  but  can  make  no  difference, 
as  it  was  manifestly  intended,  either  to  exclude  these 
two  counties,  or  else  to  exclude  all  the  other  counties 
in  the  State  but  these,  from  its  operation.  Taking 
the  meaning  of  said  act,  according  to  its  literal  terms, 
it  is  insisted  that  said  second,  section  is  what  is 
termed  partial  or  class  legislation,  and  is  in  violation 
of  Article  XI.,  section  8,  of  the  Constitution  of  Ten- 
nessee, and  is  therefore  void.  This  is  conceded  by 
the  attorney- general,  and  is  too  clear  for  argument: 
14    Lea,    520. 

But  it  is  very  earnestly  insisted  and  elaborately 
argued,  by  the  defendant,  that  the  effect  of  this  holding 
must  be  to  leave  the  first  section  of  the  act  in  full 
force,  disincumbered  of  the  provisions  of  the  second 
section,  which,  by  its  terms,  expressly  made  such  betting 
unlawful  in  Davidson  county,  and  hence,  extends  the, 
first  section  to  all  the  counties  in  the  State,  and 
makes  the  taking  such  bets  lawful  in  the  peculiar 
phraseology  of  the  act,  not  unlawful  in  Davidson  as 
well  as  all  the  other  counties  of  the  State.  One 
portion  of  an  act  of  the  Legislature  may  be  void, 
and  another  portion  of  the  same  act  valid,  but  this 
must  depend  upon  a  consideration  of  the  object  of 
the  law,  and  in  what  manner  and  to  what  extent 
the     unconstitutional     portion     affects     the     remainder: 
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Cooley's   Const.   Lim.,  214;    Sedg.  on  Stat,  and  Const. 
Law,   413;.  4   Baxt.,  185. 

''Where,"  says  Chief  Justice  Nicholson,  in  the  case 
last  cited,  "a  part  only  of  a  statute  is  void,  and  the 
residue  so  (dependent  upon  and  connected  with  the 
void  part  that  it  can  not  be  presumed  the  Legis- 
lature would  have  passed  one  without  the  other,  then 
both  are  void,"  citing  Sedg.,  ubi  supra;  5  Gray,  482  ; 
25   Conn.,   250. 

It  can  make  no  difference  that  the  different  parts 
of  the  statute  are  in  different  sections,  for  the  distribu- 
tion into  sections  is  purely  artificial:  Cooley's  Const. 
Lim.,   215. 

Tested  by  these  rules,  we  think  it  is  very  clear 
that  the  Legislature  did  not  intend  the  provisions  of 
said  act  to  extend  or  apply  to  all  the  counties  in 
the  State,  and  would  not  have  passed  the  act  if  they 
had  understood  it  as  applying  to  the  entire  State, 
which  is  evidenced  by  the  incorporation  into  it  of 
the  second  section,  the  only  provision  and  object  of 
which  was  to  exclude  from  its  operation  the  two 
,  largest   and   most  populous   counties   of  the   State. 

We  are,  therefore,  of  opinion,  that  this  second 
section  is  so  connected  with  the  first,  which  is  made 
so  dependent  upon  it  that  the  first  section  can  not 
stand  without  a  manifest  perversion  of  the  purpose 
and  intent  of  the  Legislature,  and  that  the  whole  act, 
therefore,  is  void.  The  consequence  is,  that  the  con- 
viction is  proper,  and    the  judgment   must   be   affirmed. 
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FBOM   DAVIDSON. 


Appeal   from   the   Chancery  Court  at  Nashville.      A.. 
G.   Mebritt,  Ch. 

Attorney- Generai,  Lea,  Champion  &  Head  and 
DoDD  &  Taylor  for  complainant. 

CoLYAR,  Marks  &  Childress  and  John  Ruhm  Tor 
defendants. 

Cooper,  J.,  delivered  the   opinion   of   tlie  court. 

As  this  case  now  stands  before  us  it  is  a  bill  by 
the  State,  filed  January  21,  1884,  against  the  members 
of  the  firm  of  Newell,  Duncan  &  Co.,  to  charge  them 
with  a  privilege  tax  to  the  State  for  several  years, 
and  the  penalty  for  not  promptly  paying  the  same, 
for  carrying  on  in  the  firm- name  the  business  of  a 
broker.  The  defendants  in  their  answer  denied  that 
the  firm  was  ever,  during  its  continuance,  engaged  in 
the  character  of  business  designated  by  the  name  of 
the  business  of  a  broker,  within  the  meaning  of  the 
revenue  lifws  of  the  State.  The  chancellor,  upon  final 
hearing,   gave  a  decree   against,  the  defendants   for   the 
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Broker.  D^nUion  of,  A  broker,  within  the  meaning  of  our  revenue 
laws,  18  an  agent  who  negotiates  sales  between  parties  for  a  com- 
mission, and  therefore  a  person  who  sells  only  stocks  and  bonds 
bought  by  him  is  not  a  broker. 
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privilege   taxes   of  certain    years,   without    interest,    and 
without  any   penalty.       Both   parties  appealed. 

To   show   the  character    of   the   business  carried    on 
by   Newell,   Duncan   &  Co.,   the    complainant   has    only 
taken   the  deposition   of  the   defendant,  W.  M.  Duncan. 
He   testifies   that   the  firm  commenced  business  in  1875, 
and    dissolved    about    the    middle   of  1881 ;     that    from 
1875    to     1878    the    firm    was   engaged    in   buying    and 
selling   coal,   in   buying   and   selling  real  estate,  and   also 
bought  and    sold    local    securities   on    their  own  account, 
though    not   as  a  business.       From  July,  1879,  to  July, 
1881,  the  firm  bought  and  sold  stocks  and  bonds  through 
their  bankers  and  brokers  in  New  York  city.     The  most 
of  this    business,  says    the    witness,    was     done    on    our 
o\j'n    account   in  speculation,    but   some   of   it   was   done 
for   third    parties.       "When    we    did   take   orders   from 
others   we   required   them   to    pay   ten    per   cent,   of   the 
face  value  or  cost-  of  the  securities  bought,  and  we  then 
charged  them  interest  on  the  balance  due  until  the  mat- 
ter   would    be    finally   closed    by   selling   the   securities, 
or    by  the    parties    paying    the    balance    and    taking    the 
securities."       On    cross  examination,     the    witness    says: 
"Every   thing   was  purchased  in  New  York  in  our  own 
name,    and     for    our    own    account;     we    charged    one- 
quarter    per   cent,    profit   on    transactions,  and  also  made 
profits   out   of  extra   interest,"   that   is,  as  elsewhere  ex- 
plained,  the    difference    between    the    interest   here   and 
the   lower   rate   the   firm  paid   for  money  in  New  York. 
"We   paid,"  adds   the  witness,   "one-eighth  per  cent,  to 
brokers   in    New  York,    then    our    net    profit    was   one- 
eighth    per   cent,    on   transactions,   besides   the   difference 
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\n  interest  charged.  We  assumed  all  responsibility  in 
every  case.  We  made  no  transactions  whatever  as 
agent,  and  had  our  customers  failed,  we  alone  would 
have  been  liable  to  the  New  York  broker,  and  in  no 
(^se  did  the  customer  assume  any  responsibility^to  any 
one  but  our  firm.  We  in  no  case,  he  repeats,  acted 
as  agent   or    middle-man." 

The  substance  of  the  testimony  is  that  the  firm  of 
Newell,  Duncan  &  Co.  did  sometimes,  during  the  pe- 
riod mentioned  by  the  witness,  buy  stocks  and  bonds 
in  the  New  York  market  for  third  persons,  making 
the  purchases  in  every  instance  in  the  name  of  the 
firm,  requiring  the  third  party  to  advance  ten  per 
cent,  of  the  cost  price  of  the  securities  purchased,  and 
charging  him  interest  on  the  balance,  and  one-quarter  per 
cent,  commissions,  which  commissions  were  equally  di- 
vided between  the  firm  and  the  New  York  broker. 
And  the  question  is,  whether  the  business  thus  con- 
dacted  made  the  firm  a  "broker"  within  the^revenue 
law? 

The  act  of  1865,  chapter  8,  fixed  a  privilege  tax 
of  $1,000  on  "the  regular  or  general  business  of 
broker."  There  was  a  separate  privilege  tax  on  real 
estate  brokers.  By  the  act  of  1881,  chapter  149,  the 
privilege  tax  was  raised  to  $1,500  on  brokers.  By 
the  same  act  a  privilege  tax  was  laid  on  real  estate 
brokers,  on  brokers  for  commission  or  merchandise,  on 
"dealers  in  sureties  other  than  brokers,"  and  on  "deal- 
ers in  stocks  and  bonds  other  than  brokers."  These 
several  privileges  are  retained  by  the  act  of  1883, 
chapter    106,    which    reduces    the    tax    on    brokers    to 
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$200,   and  which   adds  to    the    privilege    list    '^  dealers 
in   futures/'       It   will   thus    be    seen   that   the   Legisla- 
ture,   while   continuitig   to   tax   as  a  privilege  "  the  reg- 
ular  or   general  business  of  broker/'  has  recognized  the 
limited  nature  of  the   business  by   gradually   adding    to 
the   privileges  the  business  of  other  brokers  and  dealers, 
fixing   a   separate   rate   of  tax   on   each.      "Ordinarily/' 
says   the   Supreme   Court    of    the    United   States,   "  the 
term    broker    is    applied    to    one    acting    for   others'' : 
Warren  v.   Shooky   91    U.   S.,    704.       And    it    has   been 
held   by   that   court   that   a   bank    selling   Federal   secu- 
rities only   for   the   United  States  or  themselves  are  not 
"brokers   or   bankers   doing  business  as  brokers'^  within 
the   act  of    Congress    charging    them    with   a   privilege 
tax.       "A   broker,"   this    court   has   said,   "is  an   agent 
who   is   employed   to   negotiate  sales  between  the  parties 
for   a  compensation  in  the  form  of  a  commission,  which 
is  commonly   called  brokerage.       In  the  proper  exercise 
of  his   functions,   he   does    not    act    in    his   own   name, 
but    only    as    a    middle-man":     Spears    v.    Loaguey    6 
Cold.,  420.       The   Code  of  1858,   section  550,  enumer- 
ated among   the   taxable  privileges  "the  regular  or  gen- 
eral  business   of   broker,"    meaning    the    business   of  a 
broker   in    its   ordinary   and    usual  sense,  that  is  to  say, 
a   broker   acting    for    others    as  a   middle-man,   buying 
and   selling   on   commission,  without  having  any  interest 
in    the    property,    the    subject-matter    of  trade.       This 
character   of  business   has   continued   to  be  taxed  in  the 
same   sense   down   to   the   present   time,   the   Legislature 
gradually   turning  into   taxable   privileges  several  kinds 
of  business    of    a    cognate   character.       The   bill  before 
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Ds  only  seeks  to  hold  the  defendants  liable  for  the 
privilege  tax  upon  the  occupation  of  a  broker,  specific- 
ally mentioning  the  tax,  and  the  acts  fixing  the  charge. 
The  only  testimony  taken  does  not  establish  the  fact 
that  the  business  carried  on  by  the  defendants  through 
their  firm  was  that  of  a  broker  in  the  ordinary  mean- 
ing of  the  word  as  above  explained.  On  the  contrary,, 
the  testimony  shows  that  the  defendants  never  in  any 
ease  acted  as  agent  or  middle-man.  They  bought  the 
securities  themselves  in  every  instance,  and  the  third 
person  dealt  exclusively  with  them.  We  can  only  look 
to   the   proof  adduced. 

The   decree   of  the   chancellor  must  be  reversed,  and 
the  bill   dismissed    with   costs. 


The  State  v.  A.  R.   Duncan, 

AND. 

W.   A.   Hamilton  v.  The  State. 

Deaung  is  Futfres.  Indictment  for.  Effect  of  license,  A  licensed  dealer 
in  fatures  is  not  indictable,  under  the  act  of  1883,  chapter  251, 
for  dealing  in  futures  during  the  continuance  of  his  license,  nor  is 
any  customer  who  deals  with  him,  although  such  customer  has  no 
license. 


FBOM   DAVIDSON. 


Appeal   in  error  from  the  Criminal  Court  of  David- 
son county.      Matt,  W.  Allen,   J. 

Attorney- General  Lea  for  the  State. 
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Spl.    Hill  and   Quables,  Tubley  &  Thoma  for 
Dancan. 

CooPEB,  J.,  delivered   the   opinion   of  the   cDurt. 

By  the  act  of  1883,  chapter  251,  approved  March 
50,  1883,  it  was  made  a  misdemeanor  to  buy  or  sell, 
or  contract  for  the  purchase  or  sale  of  bonds,  stock, 
grain,  cotton,  or  other 'produce,  property,  commodity, 
article  or  thing  for  future  delivery,  where  either  of  the 
<!ontracting  parties,  buyer  or  seller,  is  dealing  simply 
for  the  margin,  or  on  the  prospective  rise  or  fall  in 
the  price  of  the  article  or  thing  sold,  and  where  either 
of  said  contracting  parties  has  no  intention  or  purpose 
of  making  actual  delivery  or  receiving  the  property  or 
thing  in  specie.  By  the  act  of  1883,  chapters  105 
and  106,  both  approved  on  the  said  30th  of  March, 
1883,  and  again  by  the  act  of  1885,  chapter  1,  the 
dealing  in  futures  was  made  a  privilege,  and  each 
person,  company,  firm  or  corporation  dealing  therein 
was  required  to  take  out  a  license  upon  the  payment 
of  a   specific   tax. 

In  this  state  of  the  law,  a  presentment  was  found 
against  A.  R.  Duncan  as  a  dealer  in  futures,  the  pre- 
sentment on  its  face  showing  that  he  had  at  the  time 
of  the  alleged  offense  a  license  as  a  dealer  in  futures 
under  the  acts  of  1883  and  1885.  At  the  same  time 
another  presentment  was  found  against  W.  A.  Ham- 
ilton as  a  dealer  in  futures  by  making  purchases  by 
and  through  the  Merchants  and  Traders  Produce  Ex- 
-change, .  the  said  Exchange  being  regularly  licensed  as 
a  dealer   in   futures.      The    trial    judge,  'upon    motion. 
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<)iiashed  the  presentment  against  Duncan^  and  the  State 
Appealed.  The  presentment  against  Hamilton  was  tried 
by  the  judge,  without  a  jury,  upon  proof  to  the^  eflfect 
that  the  defendant  had  been  an  occasional  customer  of 
the  Merchants  and'  Traders  Produce  Exchange  in  the 
purchase  of  produce  for  future  delivery,  without  any 
intention  on  his  part  of  receiving  the  produce.  It  was 
admitted  by  the  State  that  the  Exchange  had  at  the 
time  of  these  transactions  a  license  as  a  dealer  in  fu- 
tures. The  trial  judge  rendered  judgment  in  favor  of  the 
State  against  Hamilton,  from  which  he  appealed  in  error. 

The  elBFect  of  the  acts  of  1883,  taken  together,  is  to 
make  it  a  misdemeanor  both  in  the  buyer  and  seller 
to  deal  in  futures  without  a  license,  and  at  the  same 
time  to  legalize  the  dealing  by  the  taking  out  of  a 
license.  The  license  is  to  be  taken  out  by  the  per- 
son who  expects  to  make  it  his  business  to  deal  in 
futures,  not  by  the  casual  customer.  The  law  is  pre- 
cisely the  same  as  in  the  case  of  liquor  dealers,  or 
the  dealers  in  stocks,  or  any  other  dealers  whose  bus- 
iness is  made  a  privilege.  Nobody  hag  ever  supposed 
that  the  purchaser  of  liquor  from  a  liquor  dealer,  no 
matter  how  often  he  buys,  is  required  to  take  out  a 
license  to  protect  himself  from  a  criminal  prosecution. 
The  very  fact  that  a  business  is  licensed  gives  the 
dealer  a  right  to  seek  custom,  and  third  persons  to 
become  his  customers.  There  is  no  reason  for  taking 
this    particular   business   out   of  the   genei*al   rule. 

The  judgment   in  the  Duncan  case  must  be  affirmed, 
and    the  judgment  against  Hamilton  reversed,  and  judg- 
ment  rendered   here   in   his   favor. 
6— VOL.  IB. 
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Helen  Pope  tt  al.  v.  Ed.   V.  Hakrison   et  oZ. 

AND 

Helen  Pope  et  al.  v.  John   F.   Couts  et  al. 

1.  Jurisdiction.    Preatimption  in  favor  of.    In  a  collateral  attack  upon 

the  proceedings  of  a  court  of  general  jurisdiction,  it  is  not  necessary 
that  the  jurisdictional  facts  should  affirmatively  appear  upon  the 
face  of  the  record;  it  is  sufficient  if  the  record,  with  its  legal  intend- 
ments and  presumptions,  shows  these  facts. 

2.  Lapse  of  Tibce.    Effect  of,  upon  an  action.    Long  lapse  of  time,  while 

it  may  not  preclude  a  right  of  action  for  the  recovery  of  lands, 
greatly  strengthens  the  presumptions  arising  upon  the  record,  that 
the  proceedings  under  which  the  lands  were  taken  are  valid. 


FROM    MONTGOMERY. 


Appeal  from  the  Chancery  Court  at  Clarksville.  Geo. 
E.  Seay,  Ch. 

L.  W.  FiNLAY,  J.  W.  Scales  and  Thomas  B. 
TuRLEY   for   complainants. 

¥ 

Smith  &  Lurton  and  House  &  MerrItt  for  de- 
fendants. 

Cooke,   J.,   delivered   the   opinion   of  the  court. 

On  January  18,  1818,  Bennett  Searcy  died  intestate, 
leaving  Marcia  F*  McLean,  then  the  wife  of  one 
Charles  D.  McLean,  his  only  heir-at-law.  He  died 
seized  and  possessed  of  a  considerable  amount  of  real 
estate,  consisting  of  town  lots  in  Clarksville  and  lands 
adjacent  thereto.  On  January  — ,  1818,  letters  of  ad- 
ministration  were  granted  the  said  Charles  D.  McLean 
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and  the  widow  of  said  Searcy  upon  his  estate.  On 
November  29,  1818,  said  daughter,  Marcia,  died,  leaving 
her  said  husband  and  two  children,  Maria  D.  and 
Marcia  8.,  surviving  her,  said  children  being,  then,  one 
of  them  about  nineteen  months,  and  the  other  only 
six  days  old.  In  January,  1819,  said  Charles  D* 
McLean,  the  father  of  said  infant  children,  was  duly 
appointed  their  guardian  and  entered  upon  the  duties 
of  said   trust. 

At  the  July  term,  1819,  of  the  court  of  pleas  and 
quarter  sessions  of  Montgomery  county,  two  judgments 
were  rendered  against  the  administrators  of  said  estate, 
one  in  favor  of  James  Elder,  for  the  sum  of  $63.00 
and  costs  of  suit, '  and  the  other  in  favor  of  Jerry 
Bailey,  for  $56.37 J,  a  plea  of  fully  administered  be- 
ing found  by  the  jury  in  favor  of  said  administrators 
in  each   of  said   causes. 

At  the  April  term,  1820,  of  said  court,  judgments 
upon  8cL  fa,,  based  upon  these  judgments,  were  ren- 
dered against  said  minors,  Maria  D.  and  Marcia  S., 
as  heirs-at-law  of  said  Searcy,  and  execution  awarded, 
to  be  levied  of  the  lands  and  tenements  of  the  de- 
ceased   descended   to   them. 

At  the  April  term,  1820,  of  said  court,  two  other 
judgments  were  rendered  against  said  administrators  in 
favor  of  Polly  B.  Hatcher,  one  for  $113.75  and  costs, 
and  the  other  for  $105.60  and  costs,  pleas  of  fully 
administered  leaving  been  found  in  favor  of  said  ad- 
ministrators  by  .the  jury   in  each   of  these   cases. 

Judgments  upon  sci,  fa.  were  likewise  rendered 
against    said    heirs    upon   each    of    these  judgments   at 
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the   October   term,   1820,   and   execution  awarded  to    be 
levied   of  the   lands   descended,   etc. 

Executions  were  issued  upon  these  several  judg- 
ments on  sd.  fa.  Those  iu  favor  of  said  Elder  and 
Bailey  were  levied  upon  Lot  No.  88,  in  the  to-wn 
of  Clarksville,  which  was  sold  under  the  same,  and 
on  March  15,  1821,  the  sheriff  executed  a  deed  therefor 
to   the   purchaser,   Cave   Johnson. 

The   executions  issued    upon  the  judgments  in  favor 
of  Polly   B.  Hatcher   were   levied   upon    Lots  Nos.  101 
and   103   in     said    town,    which    were    in    like    manner 
sold,   and   on    January   4,    1823,   the   sheriff   executed    a 
deed   to   John   K.    Poston,   the  purchaser   of  these  lots, 
all    of  said    lots   being   lands  descended  to  said    minors 
from  their  said  grandfather,  Bennett  Searcy,     Said  pur- 
chasers   went   into    possession    of    said    lots    respectively 
under  said  sheriff's  deeds,  and  they  and  those  claiming 
under   them    have    held    the    same    ever   since,    and    the 
respondents  in    these    causes  -respectively   were   in    pos- 
session,   claiming    and     holding    under    said    deeds   and 
Tnesne  conveyances   to   themselves    from    said   purchasers 
said    lots   in    fee. 

These  bills  were  filed  January  8  and  27,  1880,  by 
the  descendants  amd  heirs-at-law  of  said  Maria  D.  and 
Marcia  S.  McLean,  alleging  that  their  said  father 
and  guardian,  Charles  D.  McLean,  was  tenant  by 
curtesy  consummate,  and  as  such  entitled  to  a  life 
estate  in  said  land,  and  that  they  are  entitled  to  the 
remainder;  and  that  said  Maria  D.  and  Marcia  S., 
binder  whom  they  claim  as  such  remaindermen,  were 
not   parties   to   the  proceedings  by  set.  fa.  under  which 
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said  judicial  sales  were  made^  and  that  they  were*  not 
served  with  process;  that  said  Charles  D.  McLean 
alone  was  served;  that  said  proceedings  were  only 
e^Tective  to  pass  the  title  to  the  life  estate  of  said 
Charles  D.  McLean^  and  void  as  to  them  and  their 
reniainder  interests^  and  they  seek  to  have  said  sheriflF's 
deeds  declared  void  so  far  as  they  purport  to  convey 
the  fee  simple  interest  in  said  lots,  or  to  affect  their 
remaiuder  interest,  and  to  have  them  removed  as  a 
cloud  upon  their  titles  respectively,  the  said  Charles 
D.  McLean  being  still  alive  and  his  life  estate  not 
having  fallen  in.  It  is  alleged  by  the  bill  that  por- 
tions of  these  records  and  proceedings  have  been  lost 
or  destroyed,  and  certified  copies  of  such  portions  as 
have  been  preserved,  and  also  of  the  sheriff's  deeds^ 
are  filed  as  exhibits  and  made  parts  of  these  bills, 
and  which  are  certified,  not  as  transcripts  of  perfect 
records,  but  to  be  transcripts  of  all  that  can  be  found 
after  diligent   search,    etc. 

These  bills  were  dismissed  upon  demurrer  and  the 
complainants  have  appealed.  Numerous  causes  of  de- 
murrer were  assigned,  but  those  whicl^  raise  the  ques- 
tions to  be  considered  are,  that  the  records  exhibited 
with  the  bills,  when  taken  with  the  legal  presump- 
tions arising  therefrom,  show  that  said  Maria  D,  and 
Marcia  S.,  were  properly  before  the  court;  that  said 
record  can  not  be  averred  against,  and  that  no  ex- 
traneous evidence  to  show  the  contrary  under  the 
the  frame  of  these  bills  is  admissible,  and  that  com-' 
plainants  are  barred  by  laches,  long  lapse  of  time 
and   the   statutes   of  limitations,   etc. 
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As  before  stated^  the  records  are   shown    to   be  im- 
perfect.      The  judgments  as  entered   upon   the    records 
of  the    court    are    aU    complete,     but    the     files    to    a 
greater   or   less   extent   have    been    lost    or    destroyed. 
The   original  judgments   against   the   administrators  are 
in    the    record,    but   all   the    files,   including    the    writs, 
returns,   pleadings,   evidence,   subpoenas,  etc.,   are   gone. 
The  judgments    are,    in    all    respects,    in    proper   form ; 
they   are   not   assailed,    and    are   sufficient   to    authorize 
the    issuance    of   «ot.   /a«.    on    motion    against   the    heir, 
etc.,    to   reach    and    subject   the    realty   descended.       In 
the   set.  fa.    proceedings  on    the  judgments   in    favor  of 
Elder   and    Bailey,  there   is   none  of   the  record  except 
the  judgments  entered  upon    the   record.       Neither   the 
writs   or    returns   are    preserved.      ^ 

The  judgments   are   as   follows: 

"James  Elder  against  Charles  D.  Mcl^ean,  guardian  of  Maroia  S.  Mc- 
Lean and  Maria  D.  McLean,  heirs  of  Bennett  Searcy,  deceased  :  This 
day  came  the  plaintiff  by  attorney,  and  the  said  defendants  by  their  guar- 
dian being  solemnly  called  to  come  and  defend  this  suit  came  not,  nor  do 
they  say  anything  in  bar,  or  preclusion  of  the  plaintiff's  action.  There- 
fore it  is  considered  by  the  court  that  the  plaintiff  recover  against  the 
defendants  the  sum  of  fifty-three  dollars  and  thirty -two  cents,  the  debt  in 
the  writ  of  scire  facias  specified,  and  also  the  sum  of  three  dollars  and  sev- 
enty-nine cents  interest  thereon,  and  the  further  sum  of  nine  dollars  and 
twenty-five  cents  costs  heretofore  expended,  as  also  his  costs  expended  in 
serving  and  prosecuting  the  writ  scire  facias^  to  be  levied  of  the  lands  and 
tenements  which  were  of  said  Bennett  Searcy  at  the  time  of  his  death,  and 
which  have  descended  to  his  heirs-at-law." 

"  Jerry  Bailey  against  the  heirs  of  Bennett  Searcy  :  This  day  came  the 
plaintiff  by  his  attorney,  and  Charles  D.  LcLean,  the  guardian  of  the 
heirs  of  Bennett  Searcy,  deceased,  being  solemnly  called  to  come  into  court 
and  plead  to  the  scire  facias^  failed  to  do  so,  nor  says  anything  in  preclu- 
sion of  the  plaintiff's  claim,  wherefore  it  is  considered  by  the  court,  that 
the  plaintiff  recover  of  the  said  defendants,  the  sum  of  fifty -six  dollars 
and  thirfv-seven  and  one-half  cents  debt,  and  the  further  sum  of  two  dol- 
lars  and  fifty-three  cents  damages  for  the  detention  of  the  debt,  and  the 
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costA  in  this  behalf  expended,  to  be  levied  of  the  lands  and  tenements  of 
Maria  D.  and  Marcia  S.  McLean  that  descended  to  them  from  Bennett 
S«arcy,  deceased." 

The    judgments   in   the   8ci.  fa.   proceedings   in   the 
cases    of  Polly   B.   Hatcher,   are   as   follows: 

"  Polly  B.  Hatcher  against  the  heirs  of  Bennett  Searcy,  deceased :  This 
day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury  of 
good  and  lawful  men  to  well,  etc.,  who  being  duly  elected,  tried  and 
sworn  the  truth  to  speak  upon  the  issue  joined,  upon  their  oath  do  say, 
that  the  said  defendants  have  not  paid  the  debt  in  the  scire  facias  men-' 
tioned,  as  said  defendants  hj  their  guardian  have  alleged,  and  the  court 
having  inspected  the  record  in  the  scire  facias  mentioned,  and  said  par- 
ties having,  by  their  counsel,  been  heard,  etc. :  It  is  considered  by  the 
court  that  there  is  such  a  record  as  mentioned  in  the  scire  facias.  It  is 
therefore  considered  by  the  court,  that  Polly  B,  Hatcher  recover  of  the 
«aid  Maria  D:  McLean  and  Marcia  S.  McLean,  the  sum  of  one  hundred 
and  eighty  dollars  and  seventy-six  cents,  the  debt,  and  interest  thereon  to 
this  time  in  the  scire  facias  mentioned,  and  also  the  sum  of  nine  dollars 
and  fifty-two  cents  and  the  costs,  etc.,  *  *  to  be  levied  of  the  lands 
and  tenements  that  descended  to  the  said  Maria  D.  and  Marcia  S.  Mc- 
Lean as  the  heirs-at-law  of  Bennett  Searcy,  deceased.'' 

The  Other  judgment  on  the  sci.  fa.  proceedings  in 
favor  of  said  Polly  B.  Hatcher,  is  in  form  substan- 
tially as  the  one  copied  above.  There  is  one  writ 
of  scire  facias  in  e&ch  of  these  cases  contained  in  the 
records,  each  of  which  is  in  due  form,  containing  all 
the  necessary  recitals,  and  among  others  that  the 
lands  of  Bennett  Searcy,"  deceased,  descended  to  said 
infants,  Maria  D.  and  Marcia  S.  McLean,  and  com- 
manding the  sheriff  to  make  known  to  Charles  D. 
McLean,  the  guardian  of  the  said  minors,  etc.,  and 
requiring  him  to  appear,  etc.,  and  show  cause,  if  any 
he  can,  why  the  real  estate  descended,  etc.,  should 
not  be  subjected  to  the  satisfaction  of  said  judgments, 
etc.  These  writs  were  each  directed  to  the  sheriff 
of   Montgomery    county,   and    were    executed    in  .  that 
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county  alone  upon  said  guardian.  No  writs  against 
the  infants  themselves  in  either  case  are  contained 
in  the  record,  nor  is  it  anywhere  stated  in  the  record 
that  there  were  any  issued  against  them,  or  that  there 
were  not.  The  bills  charge  that  they  were  living 
in  Davidson  county  at  the  time  these  proceedings 
were   had. 

It   is   not   questioned   that   lands   descended   can   not 
be   subjected   by   legal    proceedings    to    the    satisfaction 
of  the   debts  of  the  ancestor^  without  making  the   heir 
a   party   and    the    service    of    process    upon   him,    and 
if  the   heir   be   a   minor   and  have  a   regular  guardian, 
there   must  be   process   served   upon  both  the  guardian 
and  the   heir.      Nor   is  it  controverted  that  if  sci.  fas. 
were     not     served    upon    said    minors,   Maria    D.    and 
Marcia   S.   McLean,   as    well    as    their    said    guardian^ 
said    judgments     were    void   as    to    them.       It    is   not 
stated   or   shown   affirmatively  in   any  of   these   records 
that   they   were   served   with   process,   and   that   fact,  if 
established   at   all,   is   by   the   legal    presumptions    aris- 
ing  upon   the   record   as    presented.       And    this    ques- 
tion,  we    think,    is   properly   raised    by   the   demurrer, 
as   the   record   is   made   a   part   of  it,   and  can    not,  as 
these   bills  are   framed,   be   averred   against   or  assailed 
by   extraneous   evidence.       They  are    not    framed   with 
a   view   or  for  the   purpose   of  setting   up  and  showing 
the   contents   of  lost   records,   but  simply   aver  that  no 
record  showing  service   of  process  on  said   minors  ever 
existed.       Hence   that    question    must   be*  tried   by  the 
record    itself,   if    the    judgments    in    question    are  the 
judgments   of  a   superior  court  of   records  or  of   gen- 
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eral  jurisdiction.  It  is  contended,  however,  that  the 
court  of  pleas  and  quarter  sessions  of  Montgomery 
county,  by  which  these  judgments  were  rendered,  is 
not  such  a  court,  but  is  an  inferior  court  of  limited 
and  special  jurisdiction.  If  this  is  so,  there  can  be 
no  question  but  these  judgments  are  void,  as  in  that 
case  no  presumption  can  arise  in  favor  of  its  judg- 
ments. 

The  act  of  North  Carolina  by  which  said  court 
was  created,  provides  as  follows:  Section  61,  "That 
the  justices  of  the  county  court  of  pleas  and  quarter 
bcssjons,  or  any  three  of  them,  shall  and  may  take 
cognizance  of,  and  are  hereby  declared  to  have  full 
power  aud  authority  and  jurisdiction  to  hear,  try  and 
determine  all  causes  whatsoever,  at  the  common  law, 
within  their  respective  counties  where  the  debt,  dam- 
ages or  cause  of  action  is  above  five  pounds,'^  etc. 
By  a  subsequent  provision,  writs  of  formedon,  ac- 
tions to  try  titles  to  lands,  etc.,  were  excepted,  but 
no  restriction  upon  its  jurisdiction  of  common  law 
actions  conferred   by   the   above    provision. 

Mr.  Freeman  in  his  work  on  Judgments,  says: 
"The  next  matter  to  determine  is  whether  the  judg- 
ment was .  rendered  by  a  court  of  general  or  of  special 
jurisdiction.  There  is  no  well  defined  test  by  which 
to  determine  in  all  cases  whether  a  cdurt  belongs  to 
one  class  or  the  other.  But  all  courts  invested  with 
a  general  common  law  jurisdiction,  in  law  or  in 
equity,  are,  when  exercising  such  jurisdiction,  properly 
included  in  the  first  class,  while  all  such  courts  as 
are   erected    upon    such  principles   that  their  judgments 
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mast   be   disregarded   until   proceedings    conferring    ju- 
risdiction    are     shown,     belong    to    the    second     class. 
These   courts    are    frequently   designated    as    courts     of 
record   and   courts   not   of    record.       Courts   of    record, 
having   authority   over    the   subject-matter,   are    compe- 
tent   to    decide    upon    their    own    jurisdiction,  and    to 
exercise    it    to    final    judgment,    without    setting    forth 
upon    their  records  the  facts  and  evidences   upon  which 
their    decision     is    based;      their    records    are    absolute 
verities,  not  to   be   impugned    by  averment   or  proof  to 
the   contrary.      A  court  may  possess  powers   of  limited 
or   subordinate    character   and    yet    not   be   a   court   of 
limited    or    special    jurisdiction    in     the    sense   that    it 
ought    to    certify    everything    precisely":      Freem.    on 
Judgments,   section     122,    citing    1     Saund.,    74.       See 
also    1    Cold.,    168;   3    Hum.,    451;    4    Hayw.,    60. 

It    was   required   to    keep   a   record    of    its   proceed- 
ings  and  judgments,   and   was   a   court    of   record   and 
general  jurisdiction,  and   as  such,   its  judgments  import 
absolute   verity  when   attacked  collaterally.      It  is   next 
insisted    for   complainants    that    the    attack    made   upon 
said  judgments  by   these    bills,   is   a   direct   and    not   a 
collateral    attack.     We    do    not   think    we   need    discuss 
this   proposition  at  any  length.       A  direct   attack  upon 
a    judgment    is    by    appropriate     proceedings    between 
the    ])arties   to   it   seeking,    for   sufficient    cause   alleged, 
to    have    it    annulled,    reversed,    vacated     or    declared 
void.       This   is    not    the    case    here,    and     no    decision 
of  this    case    could    affect    the    validity   of  said  judg- 
ments  as   between   the   parties   to    them.       The    attack 
here   is   upon   these  judgments  as   evidence   of  the  title 
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of  the  respondents  to  the  lands  in  controversy,  in  pro- 
ceedings between  the  heirs  of  the  defendants  in  said 
judgments,  and  those  claiming  under  the  purchasers 
at  execution  sale  under  them.  In  the  case  of  Turner 
V.  Ireland,  11  Hum.,  447,  execution  issued  upon  a  jus- 
tice's judgment  had  been  levied  upon  lands  and  the 
papers  returned  to  the  circuit  court  for  an  order  of 
condemnation  and  sale,  and  the  application  was  at- 
tempted to  be  resisted  upon  the  alleged  grounds  that 
the  justice's  judgment  had  been  changed  after  its  ren- 
dition. This  was  held  to  be  a  collateral  attack,  al- 
though a  contest  between  the  original  parties  to  the 
judgment,  and  evidence  of  the  alleged-  allegation  was 
rejected.  We  hold,  therefore,  that  the  judgments  in 
question  here  are  judgments  of  a  court  of  record  and 
import  absolute  verity,  and  that  the  attack  now  made 
upon    them    is   collateral. 

We  proceed  then  to  consider  the  important  ques- 
tion as  to  the  validity  or  invalidity  of  these  judg- 
ments upon  their  face,  as  they  appear  in  these  records. 
In  order  to  make  these  judgmenis  valid,  the  court 
rendering  them  must  have  had  jurisdiction,  both  of 
the  subject-matter  of  the  litigation  and  of  the  persons 
of  the  defendants,  Maria  D.  and  Marcia  S.  McLean. 
There  is  no  question  in  regard  to  the  jurisdiction  of 
the  subject-matter,  as  they  were  actions  of.  debt,  and 
the  amounts  involved  in'  each  case  exceeded  fifty  dol- 
lars, but  the  serious  contest  is  as  to  the  jurisdiction 
of  the  persons  of  said  defendants.  As  before  stated, 
in  order  to  confer  this,  there  must  have  been  per- 
sonal  service    of   the   scL    fas.,   not    only    upon     their 
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guardian,   but   upon   the   minor    defendants   themselves. 
The  bill  concedes  that  service  was  had  upon   the  guar- 
dian,   but   it   is   denied    that   there   was   any   upon     the 
wards.       It   is   well   settled,   that   if  sufficient   facts   are 
recited    in    the    judgment   or    decree   to   give   the   court 
jurisdiction,    these    recitals   are    conclusive,    unless    they 
are    contradicted  .  by   some   other    part    of    the .  record 
which   shows   they   can    not    be    true:     6    Hum.,   379; 
11     Lea,    185;     7   Lea,    585;     1    Cold.,   582;     5    Lea, 
177.      But   as   will    be   seen   from  the  judgments  which 
we    have    copied   above,  there    is   no   recitj^ls   in   any   of 
them  showing   affirmatively    any    service    upon   the    de- 
fendants.      Do     the     legal     presumptions    arising    from 
what  does  appear  upon  the  record,  sufficiently  establish 
that  fact?     Mr,   Freeman   says:     *^The  record,  however, 
may    be    silent   upon    the    subject    of  jurisdiction.       It 
may    fail   to   show    whether    the    pnoceedings   taken    to 
bring    the    defendant   within   the  authority  of   the  court 
were   sufficient   or   insufficient;  or,  from   aught   that  ap- 
pears   by    the    judgment    roll,    no     attempt    may    have 
been    made    to   perform    some    act   essential   to    jurisdic- 
tion.      'Nothing   shall    be   intended    to    be   out    of    the 
jurisdiction   of    a    superior    court    but    that    which    ex- 
pressly  appears  to  be  so.'      Hence,  though  the  existence 
of  any    jurisdictional    fact    may    not   be   affirmed   upon 
the   record, .  it   will   be   presumed,   upon   a  collateral    at- 
tack,   that    the    court,    if    of    general    jurisdiction,    has 
acted    correctly    and    with    due   authority,    and    its  judg- 
ments  will   be   as  valid   as  though  every  fact  necessary 
to  jurisdiction   affirmatively  appeared,''  citing   numerous 
authorities:     Freem.  on  Judgments,  section  124.     Again 
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the  same  author  says:  "But  it  is  a  matter  of  no 
consequence,  whether  the  jurisdiction  of  the  court 
affirmatively  appears  upon  the  judgment  roll  or  not, 
for  if  it  does  not,  it  will  be  conclusively  presumed," 
and  citing  with  approbation  a  recent  decision  of  the 
Sapreme  Court  of  Maine  (56  Maine  Rep.,  81),  where  it 
was  said,  "  We  concur  fully  in  the  doctrine  of  the 
numerous  cases  cited  for  the  plaintiff,  where  it  is  held 
that  a  d9mestic  judgment  of  a  court  of  record  of 
general  jurisdiction,  proceeding  according  to  the  course 
of  the  common  law,  can  not  be  impeached  by  parties 
to  it,  where  a  want  of  jurisdiction  is  not  apparent 
upon  the  record,  while  it  remains  neither  annulled  or 
reversed."     Freem.   on   Judgments,   section    132. 

Of  such  a  court,  it  was  said  by  the  Supreme 
Court  of  the  United  States,  Mr.  Justice  Field  deliv- 
ering the  opinion,  "II  is  presumed  to  have  jurisdic- 
tion to  give  the  judgment  it  renders  until  the  contrary 
appeals.  And  the  presumption  embraces  jurisdiction, 
not  only  of  the  cause  or  subject-matter  of  the  action 
in  which  the  judgment  is  given,  but  of  the  parties 
also.  The  former  will  generally  appear  by  the  char- 
acter of  the  judgment,  and  will  be  determined  by  the 
law  creating  the  court,  or  prescribing  its  general 
powers.  The  latter  should  regularly  appear  by  evi- 
dence in  the  record  of  services  of  process  upon  the 
defendant  or  his  appearance  in  the  action.  But 
when  the  former  exists  the  latter  will  be  presumed. 
This  is  familiar  law,  and  is  asserted  by  all  the  ad- 
judged cases":  Galpin  v.  Page,  18  Wall.,  365,  366. 
In   the   case   of  Hopper   v.    Fisher,    2   Head,    255,    257, 
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Judge    Wright   said:     "In   the   bills    and    proceedings 
in   both  of   these  causes,  certain  of  the  heirs,   who   then 
appear   to    have   been    infants,   were     made    defendants, 
and    in   the   transcripts   of  the   files    used   on    the    trial 
of  this    cause   no    subpoenas    were    found,   nor    does    it 
appear  whether  any  ever   issued  or   existed ;  or  whether 
said  infant  defendants  were    ever    served    with   process, 
or   had    notipe  by  publication  or  otherwise,  as   required 
by    law.       As   to   this,    the    records    are    silent.     *      ^ 
When  we  see,  therefore,  that  the   court   of  chancery    at 
McMinnville,   had    jurisdiction    over   the    subject-matter 
of   the   decrees,  and  undertook   to    and    did   declare   the 
rights   of  the   parties,  the  infant   defendants   being  rep- 
resented   by   guardian    ad   litem,   we    should    not,    in    a 
'mere    collateral     attempt    to    impeach    them,   especially 
after   such   a   lapse   of  time,   presume   that   the  defend- 
ants  were   duly  served  with   process,  or,  in   some  other 
way,   had   the    proper    notice,  so   as   to  give   the   court 
jurisdiction    of  their   persons." 

In  the  case  of  Fogg  v.  Gibbs,  8  Bax.,  464,  Judge 
McFarland  said:  "But  it  is  said,  even  in  a  case  of 
this  sort,  when  the  judgment  is  brought  collaterally 
into  review,  the  court  being  one  of  superior  and  general 
jurisdiction,  it  will  be  presumed  to  have  taken  the 
necessary  steps  to  acquire  jurisdiction  over  the  parties, 
if  nothing  else  appear.  See  Smith's  Leading  Cases, 
vol.  1,  page  12,  7  Am.  Ed.,  page  1126,  and  au- 
thorities cited.  And  Mr.  Greenleaf  lays  it  down, 
that  the  presumption  will  be  made,  afler  twenty  years, 
in  favor  of  every  judicial  tribunal  acting  within  its 
jurisdiction,  that   all   persons  concerned   had   due  notice 
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of  its  proceedings:  1  Greenl.  Ev.,  section  19,"  and 
that  case  was  decided  upon  these  authorities.  Also,^ 
Taylor   v.    Walker,    1  Heis.,    738.      . 

In  the  case  of  Walker  v.  CoUrell,  6  Bax.,  274, 
there  is  a  statement  of  the  judge  delivering  the 
opinion,  that  *'A  record  collaterally  attacked,  should 
show  that  the  court  rendering  it  had  jurisdiction  of 
the  person  and  the  subject-matter,  otherwise  it  ia 
void/'  And  this  is  insisted  on  as  establishing  a 
rule,  or  deciding  that  the  jurisdictional  facts  should 
affimaatively  appear  upon  the  face  of  the  record,  or 
the  judgment  is  void.  We  do  not  think,  however,, 
such  is  the  proper  construction  of  that  decision,  but 
that  it  was  only  meant  that  the  record,  with  its  legal 
entendments  or  presumption,  must  show  these  facts. 
Thus  understood,  it  is  in  harmony  with  our  other 
decisions  and  the  authorities  above  cited,  and  the 
more  numerous^  ones  that  might  be  cited  upon  this 
subject.  Besides,  that  decision  was  in  regard  to  an 
attachment  case  under  our  peculiar  attachment  laws. 
We  hold,  therefore,  that  in  the  absence  of  anything 
apparent  upon  the  record  showing  they  were  not  so 
served,  the  record  as  presented,  with  the  legal  pre- 
sumptions arising  upon  them,  are  sufl&cient  to  estab- 
lish the  fact  that  said  minors  were  served  with 
process,   and   the  judgments   are   valid. 

But  it  is  very  earnestly  insisted  that  there  are 
evidences  upon  these  records  which  do  show  that  the 
respondents  were  not  so  served.  It  is  said  that  the 
recitals  in  the  judgment  refer  to  the  writ  in  the 
singular    number    as    the    scire    facias,    from   which   it 
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is   insisted    that    but    one    writ    in    each   case    was    is- 
sued. 

It   is    further    said    that    the    record   in   the    Elder 
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and  Bailey  judgments^  entered  by  default  in  one  in- 
stance, show  that  the  "defendants  by  their  guardian, 
were  solemnly  called,"  etc.,  and  in  the  other,  that 
Charks  D.  McLean  guardian,  etc.,  was  called,  and 
this  it  is  contended,  indicates  there  had  been  no  ser- 
vice on  said  minor  defendants.  In  one  or  two  of 
the  cases,  the  bills  of  costs,  as  transcribed  from  the 
execution  docket,  show  but  one  fee  or  the  fee  of  the 
clerk  for  issuing  but  one  writ,  and  a  fee  to  the 
sheriff  for  but  one  service  to  have  been  taxed  by  the 
clerk   in   the   bill    of  costs. 

The   writ   or   writs  in   the   Elder    and   Bailev  cases, 
as   stated   above,  are   missing.       But  in  both  the  Polly 
B.   Hatcher   cases,    one   writ    of    sci.    fa.   in   each    case 
is   preserved,    and    which    were  issued   to   the   sheriff  of 
Montgomery    county,   and    commanded     him     to    make 
the   same   known   to   the  guardian,  Charles  D.  McLean, 
the    wards    not    being    embraced    in     either,    and    the 
sheriff  ^8   return  showing  service   alone   upon    said  guar- 
dian    in     Montgomery     county,    and     from     this,    it     is 
contended   that    the    inference    follows    that    no     other 
writs   were   ever   issued. 

In  the  case  of  Galpin  v.  Page,  above  cited,  it  was 
said  that  "  if  it  appears  from  the  return  of  the  officer, 
or  the  proof  of  service  contained  in  the  record,  that 
the  summons  was  served  at  a  particular  place,  and 
there  is  no  averment  of  any  other  service,  it  will 
not    be    presumed     that     service    was    also     made    at 
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another  and  different  place;  or  if  it  appear  in  like 
manner  that  the  service  was  made  upon  a  person 
other  than  the  defendant^  it  will  not  be  presumed^  in 
the  silence  of  the  record,  that  it  was  made  upon  the 
defendant  also":  18  Wall.,  366.  But  in  these  two 
cases  in  which  the  service  upon  the  guardian  is 
shown,  he,  as  well  as  the  defendants,  was  a  party  to 
the  proceedings,  and  service  of  ad.  fa.  on  all  three 
of  them  was  necessary.  The  guardian  at  the  time 
was  in  Montgomery  county,  as  shown  by  the  service 
on  him  there,  and  the  defendants,  Maria  D.  and  Mar- 
cia  S.,  were  citizens  of  Davidson  county,  as  shown 
by  the  bills  themselves.  The  same  writ,  therefore, 
could  not  have  been  served  upon  them  all.  The  ser- 
vice that  is  shown  was  on  a  proper  party,  and  the 
only  one  that  was  then  in  Montgomery  county,  and 
this  does  not  preclude  the  presumption  that  a  like 
writ  was  issued  to  be  made  known  to  said  minor 
defendants  in  Davidson  county,  the  place  of  their  res- 
idence, or  of  its  service  there.  The  designation  of 
the  writ  in  the  singular  number  may  have  been 
proper  as  considered  as  but  one  process,  or  it  may 
have  been  a  grammatical  error  of  the  clerk.  It  was 
the  guardian's  duty  to  defend  the  suits  for  his  wards, 
and  the  calling  him  to  come  and  do  so,  if  not 
strictly  proper,  has  very  little  significance.  The  costs 
taxed  by  the  clerk  are  no  part  of  the  record,  and 
can  not  be  looked  to  as  evidence:  Freem.  on  Judg- 
ments,  sees.   75,   79. 

In    a    word,    all    these    matters    urged    against     it 

may  have   existed,   consistent   with   the   service   of  pro- 
7 — ^VOL.  16.  . 
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cess  upon  said  minors,  and  do  not  furnish  evidence 
upon  the  record  that  they  were  not  served,  and  do 
not,  in  the  language  of  the  books,  make  it  manifestly 
to  appear  upon  the  record  that  the  court  acted  with- 
out jurisdiction:  Wells  on  Res  Adjudicata  and  Stare 
Decisis,   401;     Freem.   on   Judgments,   supra. 

More   than   sixty   years   had   elapsed   from   the    dat« 
of  these  judgments  to   the    time    of    filing  these    bills. 
The  administrator  of  the  estate   of  said  Bennett  Searcv 
and    guardian    of   the   respondents   in   said   causes    was 
their   father,  and   equally  interested  in  said   lands  with 
said    minors,   being    tenant    by   the    curtesy,   and    thus 
having  a   life   estate  in  them;  he  has  acquiesced  in  the 
judgments  and  sale  for   more  than    sixty   years.     There 
is   no   pretense   or   probability  that  the  debts  for  which 
the   lands   were  sold   were   not  just   debts   of    said    de- 
cedent,   for    which    his    lands    were    subjected.       And 
while   there   is   no   statute   that  bars    the    complainants 
in   these   bills   from   bringing  them   at   any  time   pend- 
ing the   life   estate,  yet   they  might  have  brought  them 
at   any  time  after  the  execution  of  said   sheriff's  deeds. 
This   long   lapse    of   time,   while   it   does    not   preclude 
their    right    of    action,   does,   by    all     the    authorities, 
greatly   strengthen  the    presumptions    arising   upon   the 
records,   that    the    proceedings    under   which   the   lands 
were  taken    were   valid. 

The  Referees  have  so  reported,  and  that  the  chan- 
cellor's decrees  dismissing  these  bills  should  be  affirmed. 
The  exceptions  to  the  report  will  be  disallowed,  the 
report  confirmed,   and   the   decrees   affirmed  with  costs. 


DECEMBER  TERM,  1885.  9& 


Pope  V,  Alwell. 


Helen  Pope  et  al.  v,  George  Alwell  et  al. 

Laitds  of  Wabds.  Application  to  sell.  Compliance  with  the  law  presumed. 
It  will  be  presumed  that  the  application  to  sell  lands  descended  to 
the  wards,  for  the  purpose  of  paying  the  debts  of  the  ancestor,  was 
made  in  writing  and  in  strict  conformity  to  the  requirements  of  the 
statute,  unless  it  appear  to  the  contrary  upon  the  face  of  the  record. 


FROM   MONTGOMERY. 


Appeal  from  the  Chancery  Court  at  Clarksville.     Geo. 
E,  Seat,  Ch. 

Lt,   W.  FiNLAY,    J.  W.    Scales    and    Thomas  B. 
TtTRLEY   for   complainants. 

Smith  &  Lurton  and  House  &  Merritt  for  de- 
fendants. 

Cooke,  J.,   delivered   the    opinion   of  the  court. 

Bennett  Searcy  died  intestate,  January  18,  1818.  He 
left  surviving  him  an  only  daughter,  Marcia  F.,  then 
the  wife  of  C.  D.  McLean.  Letters  of  administration 
were,  at  the  January  term,  1818,  granted  to  his  widow 
and  the  said  C.  D.  McLean,  by  the  court  of  pleas 
and  quarter  sessions  of  Montgomery  county.  Said 
daughter  died  intestate,  November  29,  1818,  leaving 
surviving  her  two  minor  children,  Maria  D.  and 
Marcia  8.  McLean,  as  well  as  her  said  husband,  the 
father   of  the   children. 

The  real  estate  of  which  said  Bennett  Searcy  died 
seized  and  possessed,  by  the  death  of  his  said  daughter,. 
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descended   through   her   to   her  said  children.      On    Jan- 
uary   19,  1819,  said  C.  D.  McLean  was  duly  appointed 
guardian    of   said   minors,   Maria   D.  and  Marcia  8.    Mc- 
Lean,   by   said    court    of    pleas   and    quarter   sessions    of 
Montgomery   county,   in    which   said  letters   of  adminis- 
tration   had    been    granted,   gave    bond    in    the   sum    of 
$30,000   as   such,    and   entered    upon  the   duties   of    said 
tru8t.       And   on   January   22,  1819,  the  following  order 
or   decree   was   entered  of   record   by  said  court  of  pleas 
and  quarter   sessions   of  Montgomery   county,   to-wit: 

"This  day  came  into  court,  Charles  D.  McLean,  the  father  and  {guard- 
ian of  Maria  D.  and  Marcia  S.  McI^iCan,  infants,  under  the  age  of  twenty- 
one  years,  and  applies  for  an  order  of  this  court  to  sell  bo  much  of  the 
real  estate  of  said  infants  as  will  pay  dehts  and  demands  existing  against 
the  estate  of  his  said  wards,  of  which  he  has  had  notice ;   and  now  it  ap- 
pearing to  the  satisfaction  of  the  court,  that  there  are  just  debts  and  de- 
mands against  the  estate  of  said  infants,  to  about  the  sum  of  five  thou- 
sand dollars ;  and  it  appearing  also  to  the  satisfaction  of  the  court  that 
said  guardian  has  had  notice  of  such  debts  and  demands ;  and  it  appear- 
ing also  that  a  sale  made  by  said  guardian  will  be  much  more  beneficial 
for  said  infants  than  a  sale  of  the  real  estate  by  execution  ;  and  it  ap- 
pearing that  said  real  estate  will  be  subjected  to  execution  sale  unless 
said  debts  and  demands  are  paid  and  satisfied;  and  it  appearing  like- 
wise that  said  infants  have  no  personal  estate  wherewith  the  said  debts 
and  demands  are  to  be  satisfied  and  paid.    Therefore,  for  tlie  payment  of 
«aid  debts  and  demands,  it  is  hereby  ordered,  adjudged  and  decreed,  by 
this  court,  that  said  guardian  sell  the  lots  in  tlie  towil  of  Clarksville,  in 
Montgomery  county,  in  this  State,  known  in  the  plan  of  said  town  by 
Nos.  88,  87,  86,  85,  83,  82  and  81,  and  also  a  tract  of  land,  etc,  (describing 
it),  belonging  to  said  Judge  Searcy,  deceased,  being  a  part  of  the  real  es- 
tate belonging  to  said  infants,  which  descended  to  their  mother,  Marcia 
S.  McLean,  as  heir-at-law  of  Bennett  Searcy,  deceased,  and  to  said  in- 
fants as  sole  heirs-at-law  of  their  said  mother,  Marcia  S.  McLean,  de- 
ceased; and  that  said  property  be  sold  by  said  guardian  at  auction  at 
the  court-house,  in  the  said  town  of  Clarksville,  after  giving  proper  no- 
tice, on  the  same  credit  and  under  the  same  regulations  as  property  sold 
hy  executors  or  administrators  is  or  may  be  sold." 

At    the    July   term,    1819,   of   said    court,   an   addi- 
tional   order   or    decree    was    entered,    reciting   that  the 
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persoDal  property  and  lands   of  the  said  Bennett  Searcy, 
deceased,  theretofore  sold,  were  not  sufficient  to  pay  the 
debts    due   from   said   estate,   and  permitting  said  guard- 
ian   to    sell    other    designated    lots    and   parcels  of  said 
real    estate   of   the    said    decedent.       And   at   the   Janu* 
ary    term,    1820,   of    said    court,   still   another   order   or 
decree     was    entered    with    like    recitals,   and    ordering 
other   additional   specified  lots   and   parcels   of   said   real 
estate    descended    to   said   heirs  to   be    sold  for  the   sat- 
isfaction   of    said   remaining   indebtedness   of    the   estate 
of   said    Bennett    Searcy,   deceased.       Said   guardian,   in 
pursuance   of  said   orders,  proceeded   to   sell    said   desig- 
nated   portions   of  said  real  estate  to  various  purchasers, 
and    executed    deeds    in     fee    simple    to    the   respective 
purchasers    of  *  the    same,    all    of    which    were   executed 
in    the   years    1819    and    1820,    so    far   as   they   appear 
in   these    records,   and    the    respondents    in     these   cases 
are    in   possession   of  the  portions  of  said  lots  and  lands 
respectively,    as    alleged    in    the    respective    bills,   claim 
them    in    fee,   and    holding    them    under    mesne   convey- 
ances  from    said    purchasers    from   said   guardian    under 
said   decrees   down    to    themselves,  they  and  those  under 
whom    they    claim    have    held    the    same    continuously 
from   the   date   of    said    deeds   executed   by   said    C.   D. 
McLean,    as    guardian,    to    the    time    of   the   filing   of 
these   bills    in    1879    and    1880.       The   complainants   in 
all   of  said    bills,    as    well    as    in   those  against  Harrison 
and   others,    and    Couts   and   others,  already  decided,  are 
the   same   in    each   case,   and    are    the    descendants   and 
heirs  at- law    of    said    wards,    Maria    D.    and    Marcia   S. 
McLean,    and    these    bills    are    filed    seeking    to   have 
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said   deeds   executed   by   said   guardian,   C.   D.  McLean^ 
under     said     decrees    declared     void,    and     removed     as 
clouds   upon   their   title   to   said    lands,  upon  the  alleged 
grounds   that   said   decrees  were   void   and   conferred    no 
authority  upon  said  guardian  to  execute  the  same;     aud 
that   said   deeds   were   only   eflEective  to  convey  the    life 
estate   of    their    said    father    and    gaurdiau,  Charles    D. 
McLean,   in    said   lands,     which    he   held    as   tenant    by 
the   curtesy   consummate,   and  which   had   not   fallen   in, 
he   being   still   living   when    said    bills    were   filed,    and 
that   their   remainder   interest   in  said  lands,  which  they 
have   by  inheritance   from   his   said   wards,  is   unaffected 
by   said   deeds. 

By   the   fifth   section   of  the   act   of  North  Carolina, 
of   1789,  chapter  35,  it  was  enacted:     "That   when  any 
guardian    shall    have    notice    of    any   debt    or   demand 
against   the   estate   of  his   or   her    ward,   he  or  she  may 
apply   to   the   county   court   wherein    such    guardianship 
was   granted,   for   au    brder  to  sell  so  much  of  the  per- 
sonal  or   real   estate   of  such   ward  as  may  be   sufficient 
to   discharge   such   debt   or   demand,   and   such   order  of 
court   shall    particularly   specify   what   property   miy   be 
so   sold,   and   such  property  shall    be   sold   on   the  same 
credit   and  under   the   same  regulations  as  property  sold 
by   executors   or   administrators   is,   or   may   be   by  law, 
and   the   proceeds   of  such   sales   shall   be   considered   as 
assets   in   the   hands   of  the   guardian   for   the  benefit  of 
the   creditors,   in    like   manner   as    assets    in    the   hands 
of  an   administrator   or   executor    after    scire  faeias,  as 
by   the  act  directed "   etc. 

The   principal    allegations   upon   which   it   is   alleged 
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said  decrees  were  void,  are  that  said  wards,  Maria  D. 
and  Marcia  S.  McLean,  were  not  legally  before  the 
oourt,  by  the  service  of  process  upon  them  or  other- 
wise, ^vhen  said  decrees  were  made;  that  said  guard- 
ian never  made  any  written  application  to  said  court, 
by  petition  or  otherwise,  to  which  said  minors  were 
parties ;  that  there  were  no  adversary  proceedings  to 
whicli  said  wards  were  parties,  and  could  be  heard, 
and  that  there  were  no  specific  jjebts  against  said 
estate,  ascertained  by  the  court,  and  hence  the  court 
had  no  jurisdiction  to  make  said,  decrees.  Certified 
copies  of  said  decrees,  are  exhibited  with  and  made  part 
of  said   bills. 

These  bills  were  demurred  to,  and  the  principal 
cause  of  demurrer  assigned,  although  in  various  forms 
and  with  particular  details,  is  that  the  decrees  of  the 
court  of  pleas  and  quarter  sessions  exhibited  in  t^e 
bills  gave  full  power  and  authority  to  said  guardian 
to  sell  said  lands  and  execute  said  deeds,  the  court 
having  jurisdiction  to  render  the  same,  and  that,  as 
appears  on  the  face  of  said  bills,  the  complainants^  de- 
mands are  barred  by  the  various  statutes  of  limitations 
and  by  laches,  and  the  ■  long  lapse  of  time  -they  have 
slumbered  upon  their  rights,  if  any  they  have,  since 
they   might   have   instituted   suit,   etc. 

Upon  the  hearing  the  chancellor  was  of  opinion 
that  the  proceedings  of  the  court  of  pleas  and  quarter 
sessions  were  valid  and  sufficient  to  authorize  the  sale 
of  said    lands    by   the    guardian,    and    to    support   the 

deeds    made    by  him    to    the    purchasers,   and   the   fee 

> 

simple   title    to   the   lands  in   controversy   passed    under 
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the  same.       He  therefore    sustained    the   demurrer    and 
dismissed   the  bills.      The   complainauts   have  appealed. 

In    the    cases    of    these   same    complainants^   against 
Ed.    V.    Harrison    and     others,    and    against    John     O. 
Couts  and   others,  above  referred  to,   we  have   held  that 
the    court    of    pleas    and     quarter    sessions     of    Mont- 
gomery   county    was    a    court    of    record    and    general 
jurisdiction,    and   that  its  judgments  and  decrees  impart 
absolute   verity;     t^hat  they  can   not  be    collaterally  im- 
peached,   attacked    or    averred    against,    and    that    the 
attack  here  made  upon  them  is  a  collateral  attack;     that 
the  jurisdiction    of  the    court   over    the    subject-matter 
of  the  decrees  or  judgments  being  shown,  its  jurisdiction 
over   the   parties    whose '^  interests   are    affected    will    be 
presumed,    unless   it   clearly   appears,    from   the    decrees 
themselves,   that   the  court  did   not  have  jurisdiction    of 
the  persons,   and    that   every   presumption    will    be    in- 
dulged  in    favor   of  the  validity   of    its   decrees     which 
is  not  manifestly  contradicted  by  the  decrees  themsevles; 
and   that   the    decrees   being    made   a   part    of  the   bill, 
the   question   as   to   their  validity  could   be   tried   alone 
by    t)ie    decrees    themselves,    and   was    properly    raised 
by   the   demurrers. 

Under  this  ruling  it  is  sufficient  to  state,  that  it 
will  be  presumed  that  the  application  to  sell  these  lands^ 
descended  to  his  wards,  for  the  purpose  of  paying  the 
debts  of  their  ancestor  existing  against  themselves,  was 
properly  made  in  compliance  with  the  requirements  of 
the  law,  as  it  then  existed,  unless  it  manifestly  appears 
upon  the  face  of  said  decrees  that  they  were  not  so 
made.       Concede   that    the  application   must  have  been 
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in  writing,  and  that  the  minors  must  have  been  parties 
to  the  proceeding,  there  is  nothing  upt)n  the  face  of 
these  decrees  to  contradict  the  presumption  that  the 
application  was  in  writing  and  that  the  wards  were 
joined  with  the  guardian  in  the  petition,  and  although 
we  think  it  does  appear,  from  the  records,  that  they 
were  not  made  defendants,  the- decrees  for  that  reason, 
although  erroneous,  were  not  void:  Winchester  v.  Win- 
chester ^  1  Head,  480;  Elrod  v.  Lancaster,  2  Head,. 
572;     Darby  v.    Anglen  &   WiUiamSy  4   Hayw.,    244. 

An    adversary  proceeding   was   not   absolutely    neces- 
sary, even  if  contemplated  by  the  statute,  which  we  are 
not  prepared  to  hold.     In   the  case  of  Darby    v.   Anglen 
just  cited,   our  own   Supreme  Court   said:     Why    is   the 
application   to  the  county  court?     Because  they  are   pre- 
sumed  to    know   somewhat   of  the   circumstances   of  the 
estate,  at   least   to    possess  the   means   of  obtaining   cor- 
rect information  concerning  it.       Why  is  the  application 
to  come    from   the    guardian  ?     He   is   acquainted     with 
the   wards'  estate,  both   real  and    personal,  has  given   an 
inventory   of  it,   and   knows    how    far   it   has    increased 
or  diminished     since    his   appointment.       He    knows  the 
probability   of  a  recovery   or    not,    for  he    has    been    led 
to  converse  and    inquire    upon    that    subject    by   means 
of  the   character    he   has  sometime   sustained.       He   also 
is  liable  for   any    unnecessary  sale  caused  by    an    useless 
application     to    court.       He    knows   the     value    of    the 
assets  in  the    hands  of   the   administrator   and    can  come 
to  an    exact    conclusion    with     respect   to    the    existing 
necessity    for   a   sale   or   not. 

From    this   it   would   seem   that   the   guardian,   if  he 
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makes  the  application,  must  do  so  upon  his  own  respon- 
sibility,   and   18*   liable    if  he    procures    an     unnecessary 
sale,    which     would   certainly    not   be    the    case    if  the 
same   were  adjudged,  in  a  contest   between  the  guardian 
and   the   ward,    as   adversary   parties.       We    take    these 
decrees  ^s  all  having  been  made  in  the  same  proceeding-^ 
and   in  one   of  them   the  petition   is  mentioned.       There 
being  nothing  then  to  contradict  the  presumption  arising 
upon    the    record,   that    the    application    was    made     in 
accordance  with  the  requirements  of  law,  and    the  wards 
were   properly    before    the    court,   it   must   be   so    held. 
It   will    be     seen    by    the  decrees   above    set   forth    that 
every    iact    required    by    the   statute    to    authorize     the 
court  to  make  the  decree,  was   ascertained  by  the   court 
and     recited     in   said     decrees.       It   is   urged,     however, 
that   the    debts   for    which    the   decrees    authorizing   the 
sales   to    be    made    were    not   specifically  ascertained,    in 
amount   and   to  whom   due,    etc.       The   Supreme  Court 
of  North  Carolina,   construing    this   statute   at  an    early 
day,    held   this   was   not   necessary:     3   Jones'   Law,  96. 

But  if  this  were  not  so,  as  the  evidences  upon 
which  the  court  ascertained  the  amount  of  the  debts 
against  the  estate  to  be  about  f 5,000  does  not  appear, 
it  will  be  presumed  they  were  ascertained  in  the  manner 
required    by   law. 

As  we  have  said  in  the  other  cases  referred  to, 
these  proceedings  have  been  called  in  review  after  a 
lapse  of  more  than  sixty  years.  They  were  instituted 
and  conducted  by  the  father,  as  well  as  the  guardian, 
of  the  ancestors  of  complainants,  who  disposed  of  his 
own   life  estate  along  with  the  interests  of   his  children. 
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He  lived  and  acquiesced  in  the  proceedings  for  over 
sixty  years.  Although  complainants  or  their  ancestors 
might  have  brought  these  suits  at  any  time  after  the 
ezecation  of  said  deeds,  they  failed  to  do  so  until  all 
men  who  could  have  been  .cognizant  of  the  facts  con- 
nected  with  these  transactions  had  passed  away;  and 
while  the  rights  of  these  complainants  to  bring  these 
suits  are  not  barred  by 'any  direct  statute,  these  cir- 
cumstances do  strengthen  the  presumptions  as  to  the 
regnlarity  of  the  proceedings  arising  and  deducible 
from    what   does   appear. 

We  do  not  see  that  any  injustice  has  been  done 
the  complainants,  but  on  the  contrary,  the  evidences 
are  strong  that  none  has  been  done  them.  We  are 
of  opinion,  therefore,  that  the  proceedings  under  which 
the  sales  were  made  were  valid,  and  the  conveyances 
of  the  guardian  passed  the  title  in  fee  to  the  pur- 
chasers, and  that  the  chancellor's  decree  sustaining  the 
demurrers  was  correct.  The  Referees  have  come  to 
the  same  conclusion  and  so  reported.  The  exceptions 
will  be  disallowed,  the  report  confirmed,  and  the  chan- 
cellor's  decrees   dismissing  the   bills  affirmed  with  costs. 
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M.   B.  Young  v.  James  Alexander,  Executor. 

f 

Power  of  Testator  to  appoint  Counsel  for  his  Executor.  A.  pro- 
vision in  a  will  which  nominates  and  selects  counsel  to  assifit  the 
executor  in  the  administration  and  settlement  of  the  estate,  is  not 
binding  upon  the  executor,  and  he. may  ignore  such  a  provision  and 
appoint  other  counsel  at  his  discretion. 


FROM  .  SUMNER. 


Appeal  from  the  Chancery  Court   at  Gallatin.      Geo. 
E.   Seay,  Ch. 

Murray,  Morgan  &  Butler  and  Head  Bros. 
for   complainant. 

Jno.  J.   Vertrees   for   defendant. 

CooivE,  J.,   delivered   the   opinion   of  the   court. 

Williani  Young  died  testate,  in  1880.  His  will 
was  duly  admitted  to  probate,  and  respondent  quali- 
fied as  executor  and  entered  upon  the  duties  of  the 
trust. 

He  left  a  large  and  valuable  estate,  and  by  the 
eighth  clause  of  his  will,  he  provided  as  follows:  "I 
hereby  nominate  and  appoint  my  nephew,  M.  B. 
Young,  of  Jackson  county,.  Tennessee,  as  advisory  and 
counsel  of  my  said  executors,  who  will  assist  them 
in  winding  up  my  unfinished  and  unsettled  business.'' 
The  respondent  refused  to  recognize  or  employ  said 
M.  B.    Young   as   counsel   in  the  administration  of  said 
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estate,  whereupon  he  filed  this  bill  seeking  to  compel 
him  to  recognize  him  as  his  legal  adviser  and  counsel, 
and  to  give  him  all  the  legal  busiuess  of  said  estate 
that  required  the  services  of  an  attorney,  and  to  en- 
join him  from  employing*  any  other  attorney  or  coun- 
sel, except  himself,  and  from  paying  them  for  any 
services  out  of  the  effects  of  said  estate,  to  have  said 
eighth  clause  of  said  will  construed,  and  to  have  the 
respondent  removed  as  executor  unless  he  obeyed  the 
provisions  of  said  clause  by  recognizing  him  as  the 
sole  legal  counselor  and  attorney  of  said  estate,  and 
giving   him   all   the    legal   business   of  the  same. 

The  bill  was  dismissed  upon  demurrer,  and  the 
complainant  appealed.  There  were  several  causes  of 
demurrer  assigned,  but  the  only  ones  that  go  to  the 
entire  bill,  are:  First,  That  the  will  does  not  abso- 
lutely constitute  the  complainant  counsel  and  attorney 
for  respondent,  but  said  clause  is  merely  advisory, 
but  if  it  does  it  is  not  exclusive;  and  second.  That 
said  testator  did  not  and  could  not  nominate  and 
select  legal  counsel  for  respondent  as  executor  so  as 
to    bind    him. 

The  question  here  raised  ami  necessary  to  be  con- 
sidered, is  the  executor  bound  by  the  above  provision 
of  the  will  to  accept  the  complainant  as  his  only 
counsel  in  the  administration  of  the  estate,  or  has  he 
the  right  to  select  and  employ  counsel  for  himself 
in  the  execution  of  said  trust,  notwithstanding  said 
provision?  Or,  in  the  language  of  the  demurrer,  could 
the  testator  nominate  and  select  legal  counsel  for  the 
executor   so   as   to  bind   him?     We  have   not   been   re- 
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ferred   to  auy  adjudication  of  this  or  any  similar  ques- 
tion,   and   it   is    conceded    there   is   none   to   be   found. 
Hence,    we    must   determine   it   upon    general   principles 
of  law.       There   is   no   such  office  or   position    as  **  ad- 
visory jj  and    counsel"   to    an    executor    or   administrator 
constituted   of    required   by    law.      He    is   permitted,    in 
the   course   of  his   administration,  to  eipploy  such  legal 
counsel   as   may   become   necessary,   and   their    reasona- 
ble   fees   for   such   services   will  be    allowed    and  repaid 
to    him   out    of    the   estate,   but    he    may   or   may    not 
employ   counsel    at   his    discretion ;    it   is    for    his     own 
protection,   and    he   becomes    himself   personally   liable, 
in    the  first  iyistance,  to   them    for   their   fees:     3     Wil- 
liamsj'on    Executors,  1860,  and   Note  K.      He  is  liable 
to    the   parties   who    take    under   the    will    for   a  proper 
administration   of  the  estate,  and    ordinarily   the  advice 
of  counsel    will  not  protect  him  in  the  mismanagement 
of  the   trust :     4   Lea,    391 ;     2    Perry   on    Trusts,   sec. 
927.       We    are   of    opinion,   therefore,   in   view   of    his 
personal   liability   for   the  proper  management  and  con- 
duct  of    the   administration,   and    the    advice    and   as- 
sistance   of  counsel   being   for   his   own    protection,  and 
he    being   himself  liable   to    them    for    their   compensa- 
tion,   he    has   a   right    to    select    and    employ    his   own 
counsel.       And,   however    persuasive    such   a    provision 
may   or   might  be,  it   can    only  be    effective    as    an  ad- 
visory   provision. 

If,  however,  said  clause  were  taken  as  a  bequest 
to  the  complainant  of  a  right  to  earn  compensation 
by  rendering  legal  services  to  the  executor,  his  remedy 
would   not   be    by  injunction    to  compel  the  acceptance 
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of  his  services,  or  to  suspend  the  administration  of 
the  estate,  but  would  be  for  the  recovery  of  the  value 
of  such  reasonable  services  as  he  might  show  had 
been  necessary  to  be  performed  for  the  benefit  of  the 
estate,  and  his  tender  of  his  services,  and  the  refusal, 
etc.,  by  the  respondent.  The  bill  is  not  framed  for, 
nor  does  it  contain  any  allegations  sufficient  to  en- 
title it  to  be  maintained  for  that  purpose.  But,  as 
before    stated,   we   think   no    such    right    exists.  "       -^ 

There  are  no  sufficient  grounds  stated  or  averred 
in  the  bill  to  •  require  or  authorize  the  removal  of 
the  executor,  nor  has  the  complainant  any  such  in- 
terest in  the  estate  as  would  entitle  him  to  maintain 
it  for  that  purpose  if  there  were.  The  Referees  have 
reported  that  the  decree  of  the  chancellor  dismissing 
the  bill  should  be  affirmed  with  costs,  and  we  concur 
in  their  conclusion.  The  exceptions  to  the  report 
will  be  disallowed,  the  report  confirmed,  and  the  bill 
dismissed    with   costs. 


The  State  v.  Nashville  Savings   Bank  et  al. 

1.  Amended   Bill.     When  it  is  in  effect  an  original  bill.    Depositions. 

Against  wkoni  not  to  be  read.  An  amended  bill,  as  to  defendants 
brought  before  the  court  for  the  first  time,  is  in  effect  an  original 
bill,  and  no  deposition  previously  taken  will,  over  the  objection  of 
the  new  defendants  at  the  hearing,  be  x)ermitted  to  be  read  against 
them  as  evidence  or  admission. 

2.  Privileoe  Tax.    Against  whom  it  is  a  debt.    A  privilege  tax  is  a  debt 

against  any  person  who  carries  on  the  business  charged  therewith, 
and  may  be  sued  for  accordingly. 
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5.  AccKVED  Tax.     Bepeal  of  statute  levying  the  tax.     Effect  of.    The  re- 

peal of  a  statute  levying  a  privilege  tax  will  not,  under  the  Gxie, 
section  49,  affect  the  liahility  of  a  person  against  \?hom  the  tax  had 
accrued. 

4.  Broker's  Tax.  To  what  it  does  not  apply.  A  bank  authorized  bv  its 
charter  to  deal  in  public  and  private  securities,  is  not  liable  to  a 
broker's  tax  for  buying  and  selling  stocks  and  bonds. 

6.  How  TO  DETERMINE  WHETHER  A  BANK  IS  A  SAVINGS  BaNK.   AiVhether 

a  bank  is  a  savings  bank,  within  our  revenue  laws,  depends  not  upon 
its  name  but  its  charter  powers,  and  if  it  be  a  bank  authorized  to  do 
a  general  bankng  business  it  will  be  taxed  accordingly. 

6.  Banks.     When  liable  for  charter  tax.    Where  a  bank  was,  by  its  char- 

ter, required  to  pay  annually  a  tax  of  one-half  of  one  per  cent,  on 
its  capital  stock,  and  afterward  claimed,  and  was  allowed  by  the 
State  officials  to  pay,  in  lieu,  a  tax  on  its  surplus  as  a  savings 
bank,  when  it  was  in  fact  not  a  savings  bank  except  in  name,  it 
was  held  liable  for  the  charter  tax,  subject  to  a  deduction  for  the 
taxes  erroneously  paid. 

7.  Sake.    Rale  of  taxation  by  charter  of.     GontintuUion  of  rate.    A  rate  of 

taxation  fixed  by  the  charter  of  a  bank,  although-  not  mi  exemp- 
tion from  other  taxes,  will  continue  until  the  Legislature  9te^  proper 
to  change  it. 

8.  Corporate  Charters,     Tax  provisions  of    How  affected  by  general  Uvc 

of  taxation,  A  general  law  on  the  sul^ect  of  taxation  will  not  affect 
or  repeal  the  provisions  of  a  charter  of  incorporation  on  the  same 
subject,  unless  plainly  so  intended. 


FROM    DAVIDSON. 


Appeal    from   the   Chancery  Court  at  Nashville.     A. 
G.   Merritt,  Ch. 

Champion  &  Head  and   J.  B.   Daniei^  for  com- 
plainant. 

John   Ruhm   for  defendant. 

Cooper,   J.,  delivered   the   opinion   of  the   court. 

The  original   bill   in   this  case   was  filed  on  October 
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4,   1883,   against   the  Nashville  .  Savings    Bank,   alleged 
to  be    regularly   incorporated    under  the   laws   of   Ten- 
nessee   by   an   act  passed   May    24,   1866,   for   the    pur- 
pose  of  doing  a  general   banking  business,  and  as  such 
properly    and    legally    organized,   and    ever    since    that 
time    and    now    doing    a    general    banking    business  in 
Nashville,   under   the   provisions  of  the   charter  referred 
to.       The   object   of  the   bill   was  to   recover   from   the 
defendant   an   annual   tax   of   one-half  of  one   per  cent, 
on   the   capital   stock,  which  the   bank  was   required    by 
its  charter    to    pay    into    the   public    treasury,   for   the 
use   of  common   schools;     to   recover   also   the   banker^s 
privilege  tax,  levied  by  the  acts  of  1881  and  1883,  and 
the   tax  on  brokers,  levied  all  the  time,  though  varying 
in   amount,   during  the  existence   of  the  bank,  together 
with   interest  and   the   penalties   incurred   for   failing   to 
pay  promptly,   upon   the   allegation   that   the   bank   had 
been  carrying   on   the   business   of  a   broker  by  buying 
and  selling  bonds  and  stocks  for  others.     The  defendant 
demurred   to   the   bill,   but   the  demurrer  was  overruled. 
It  then   answered,   admitting    that   it   was   chartered    by 
the  Legislature,   and    had    been    conducting   a   banking 
business   under   its   charter,   but    denying    that    it    ever 
engaged  in   a  general  brokerage  business.       It  admitted 
that  for   a   time   afler   its  organization   it    paid    to    the 
then  State   officials  for   the   use  of  common   schools   the 
tax    which,    under    the    construction    of    those    officers, 
was  required   to   be   paid   by   the   charter.       It   averred 
that  afterward,   and    after    the    passage    of    the    act   of 
March   1,   1869,   chapter  45,   the    provisions    of    which, 

in  regard   to   banks  and   savings   banks,   have   been   re- 
8— VOL.  16. 
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newed  by  every  subsequent  Legislature,  the  defendant 
was  advised  by  the  State  officers  that  the  provisions 
of  the  charter  were  superseded  by  the  act.  Thence- 
forward, the  defendant's  officers  annually  made  state- 
ments under  oath  to  the  State,  county  and  city  tax 
assessors  of  the  gross  sum  of  their  surplus  earned  and 
in  possession  of  the  bank,  in  accordance  with  section 
14  of  the  act  of  1869,  and  paid  the  taxes  assessed 
thereon.  It  claims  to  have  regularly  paid  all  the 
taxes  demanded  by  the  State  officials,  and  denies  any 
further   liability.  ^ 

On  May  4,  1885,  after  all  the  proof  had  been  taken 
in  the  cause,  the  defendant  was  permitted  to  file  an 
amended  answer,  in  which  it  conceded  that  under  a 
recent  decision  of  this  court  it  would  probably  be  held 
liable  for  the  annual  tax  provided  for  in  the  charter, 
and  asking  in  that  event  that  it  be  allowed  credit  for 
payments  made  by  it  under  the  assessments  of  the  act 
of  1869,  and  subsequent  acts  renewing  its  provisions. 
The  answer  also  insisted  that  by  the  terms  of  the  de- 
fendant's charter  it  is  exempted  from  all  other  taxes 
required  to  be  paid  by  others  who  follow  the  same 
occupations. 

At  the  time  the  defendant  was  permitted  to  file  an 
amended  answer,  the  complainant  obtained  leave  to  file 
an  amended  bill,  which  was  filed  accordingly.  This 
amended  bill  made  Max  Sax  and  Julius  Sax  co-de. 
fendants  with  the  Nashville  Savings  Bank.  After  re- 
peating the  allegations  of  the  original  bill,  it  alleged 
that  the  new  defendants  had  purchased  the  chartered 
rights^  and    franchises    of   the   Nashville  Savings  Bank 
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from  the   original   incorporators,  or   a   portion    of  them ; 

that   Baid   transaction   was  an   absolute  sale,  and  change 

of  ownership   in   iotOy   and   not   a    continuation    of    the 

corporation  by  a  transfer   of  stock ;     and  that  immunity 

from  taxation,  if   it  ever  existed  in  favor  of  the  original 

corporators,  or   their  successors,  would  not  pass  by  such 

a   transaction,  and  that   the   purchasers   did   not  acquire 

a  right   to    be   a   corporation,    and    became   individually 

liable  for  all  the  transactions  of  the  Savings  Bank.      The^ 

amended    bill   further   charged  that  the   said   Julius  and 

Max   Sax   had    been    carrying    on    a    general    banking 

business,  and  a  general  brokerage  business   in   the  name 

of  the   said   bank.      It   asked,  in  addition  to  the  prayer 

•f  the   original  bill,  that  these   new   defendants   be  held 

personally   liable   for    the    various    taxes    sought   to   be 

recovered.  ' 

Julius  and  Max  Sax  filed  an  answer  to  the  amended 
bill,  in  which  they  say  that  they  are  and  have  been 
the  president  and  cashier,  respectively,  of  the  Nashville 
Savings  Bank,  and  as  such  have  conducted  a  banking 
business  under  its  charter,  and  that  they  never,  as 
individuals,  engaged  in  the  banking  or  brokerage  bus- 
iness. No  proof  was  taken  or  introduced  after  the^ 
filing   of  the   amended   bill. 

The  chancellor,  upon  final  hearing,  held  the  bank 
liable  for  the  annual  tax  provided  for  in  the  charter, 
subject  to  a  deduction  of  the  amounts  paid  to  the 
State  upon  the  assessments  made  under  the  act  of 
1869  and  subsequent  acts,  and  he  ordered  an  account 
accordingly.  He  dismissed  the  amended  bill  with  costs. 
The  State   alone   has   appealed. 
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The  amended  bill  was  properly  dismissed.     No   prooi 
was   introduced   to   sustain   its   averments.       As    to     the 
defendants   brought   before  the   court   for   the   first  timey 
it   was   in   effect  an    original   bill:     Morgan  v.    Margany 
10  6a.,  297.       And,  upon  the  plainest   principle   of  jus- 
tice, no  deposition  will  be  admitted  to  be  read  against  a 
party  brought   in   after   it  was  taken,  or  too  late  to   ex- 
ercise the  right  of  cross-examination.       "No  case,''  says 
the   vice-chancellor  in   Pretty  v.    Parker^  cited  in  Coop. 
Temp.    Cot.,   38,   "is   wanted    for   that.       The    thing    is 
too   plain.       How   can   any   one   be   bound   by   the    evi- 
dence  of  witnesses   taken   in   a   cause   to   which   he  was 
no   party,   and   whom    he    has    had    no    opportunity    of 
cross-examining?       To    hold    him    bound    would    be    to 
break    in    upon    the    most    obvious    principles   of  jus- 
tice."      See    also   Jenkins  v.   Bisbee,   1    Edw.  Ch.,  377; 
Pratt    V.   Barker,   1    Sim.,    1.       And    what    cannot   be 
read   as   a   deposition    can    not    be     read    as   an   admis- 
sion, unless  it  has  been  properly  introduced  as  evidence. 
Objection  was  taken  at  the  hearing,  which  was  in  time. 
The   rule    of    court   requires    exception   to   be   taken   in 
advance    of    the    hearing    to   a   deposition   for   want    of 
notice,   or   other   informality   going   to  its   admissibility: 
Oh.   Rules,  2,  sub- sec.   5.       But   the   party   may  always 
object   at  the   hearing   to    the    reading    of   a   deposition 
in  a   cause    in  which   it  appears  on  its  face  not  to  have 
been   taken  :     Boss   v.    Cobb,  9  Yer.,  463 ;     Railroad  v. 
Atkinsy   2   Lea,   248. 

The  litigation  is,  therefore,  confined  to  the  orig- 
inal bill.  The  defendant  demurred  to  the  bill  upon 
the  ground   that  the  remedy  of  the  State   for   the   en- 
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forcement    of   the  taxes   sought   to   be  recovered   is  lim- 
ited   to   the  mode  prescribed  by   the  statute^  namely,  by 
distraint,    and   that   a   bill   in  chancery  will   i\ot   lie  un- 
less  something  more  is  done  than   the   fixing   of  the  tax 
by   statute   to  make   it    a    debt.       I    have,   myself,    had 
grave    doubts   whether   a   privilege   tax   not   charged   by 
the     proper    oflScer    on    the   individual   during   the  year 
it  would   be   due,   can    be  considered    a    debt    of   that 
individual,   so   as   to   be    sued    for    as   such,   any   more 
than    omitted   property   tax,  and   whether  the  officers  of 
subsequent  years   have   any.  more   right   to   collect  such 
privilege   tax,  without  express  legislative  authority,  than 
a  tax   on   omitted    property.       And    it    seemed    to    me 
that   the    same    evil    would    follow   to   the   citizen    from 
allowing   officers    to    go    back    from    fifteen   to   twenty 
years   to   collect   privilege    taxes   as   to    collect   property 
taxes.       But  my  brother  judges  have  not  felt   the  same 
doubts,   and    have    held    that    privilege    taxes,  because 
the  amount   is   fixed   by  the   statute   and    the  individual 
may   be   shown   to   have  carried  on  the  business*  charged 
therewith,    may   be   sued    for   as    a    debt    in   any   court 
having   jurisdiction    thereof :     The    State    and    Davidson 
County  V.  Hirsch  Bros,,  16  Lea,  40.      And  we  have  re- 
peatedly   held,    that    if   the    tax   is   a   debt,  the   remedy 
prescribed   by   the   statute   is   merely  cumulative.       The 
above  causes  of  demurrer  are,  therefore,  not  well  taken. 
It   is   also   assigned   as  a  cause  of  demurrer  that  the 
statutes,    under   which   many  of   the   taxes   claimed  were 
levied,   have   been   repealed,   without   any   saving   clause 
as  to   taxes   accruing   under  them,  and   therefore  cannot 
be  enforced.       This  was   the   rule   of  the   common  law. 


118  NASHVILLE: 


The  State  v,  Nashville  Savings  Bank. 


But  a  provision  was  embodied  in  our  Code  expresslj 
to  change  this  rule.  That  provision  is:  "The  repeal 
of  a  statute  does  not  afiect  any  right  which  accruedi 
any  duty  imposed^  any  penalty  incurred,  nor  any  pro^ 
ceeding  commenced  under  or  by  virtue  of  the  statute 
repealed '':  Code,  section  49.  We  have  held  that  the 
statute  applies  even  in  criminal  cases:  Richardson  v. 
Statey   3   Cold.,    122;     Hill  v.   State,   5   Lea,   725,    730. 

The   bill   cannot   be   sustained   in    so   far   as  it  seeks 
to   charge   the    defendant    with    a    privilege    tax     from 
carrying  on  the  business  of  a  broker.     The  proof  shows 
that  the  bank,  since  the  year  1881,  inclusive,  has  bought 
and   sold    public   stocks   and    bonds    for    others,   but    in 
all  such   cases   selling   stocks   or    bonds    which    it    then 
owned,   or   bought   itself  for .  the  customer.       In    no  in- 
stance  is  it  shown  to  have  acted  as  an  agent   or  middle 
man,   charging    a    commission     for    its    services.       The 
facts   proven    bring   the    case    precisely   within   the   case 
of   State  V.   Duncan,    16    Lea,    75.       The    business    is 
not   that   of  a   regular    and   general    broker   within    the 
meaning   of  our   revenue   laws.       The   defendant's  char- 
ter,  moreover,   authorizes    it    to    "  deal    in   public   and 
private    securities,"   and    we   held   at    the    last    term    at 
this   place,  that  these  words   in  a  bank  charter  conferred 
upon   the   bank,   as   part   of  its   banking   privileges,  the 
right   to   purchase   public  stocks   and  bonds   and   to  sell 
them   to   third   persons,  as  was  done  in   the   case  before 
us,    without    subjecting   the   bank   to   a   broker's   tax    in 
addition :      Life   Deposit    &    Trust   &   Banking    Company 
V.    Eastman,   manuscript   opinion   of  Judge   Freeman. 

The   liability   of  the   defendant    for    taxes    due    the 
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State    npon   the  business  of    banking   alone   remains   to 
be    considered.       On    May    24,   1866,   the    Legislature, 
by   chapter    116,   section    30   of  the   printed   acts   of  the 
session   of  1865-6,   constituted   three    persons    named   a 
body   politic   and   Corporate,   under   the  name   and   style 
of  the   Nashville   Savings   Bank,   "with   all  the  powers 
and    privileges    enjoyed   by,   and   subject   to   all   the   re- 
strictions,  pains    and    penalties    mentioned    in    an    act 
passed    December    13,   1865,   entitled   an   act   to  charter 
a  bank   of  discount  and  deposit  at  Dandridge."      When 
we  turn  to  the  act  referred   to,  passed  at  an  earlier  day 
of  the   same   session,   we   find   a    regular    bank    charter 
containing  a  number  of  sections.       By  the   first  section 
it   is   provided   that   the   corporation  created,  shall  have 
all  the   powers   necessary   and    proper   to   carry   on    the 
business,    and    effect    the    objects    contemplated   by  the 
act,  "but   subject   in   the  exercise  of   the  powers  herein 
conferred,   to   such   public    and   general   statutes,    so  far 
as  the  same    may   be   applicable    to    this    act,   as   may 
be  enacted   hereafter   in    regard,  to    banks,   banking  and 
brokers."       Section    7   is :      "  That    in    consideration   of 
the  franchise   said   corporation   shall   pay   into  the   pub- 
lic treasury,  for  the  use  and  benefit  of  common  schools, 
4111  annual   tax    of    one-half    of    one    per    cent,    for   its 
capital   stock."       By    section    10  "  the    power    to   alter 
or  amend   is   reserved   to   the   Legislature."     On  March 
1,  1869,   by   an   act   amending  the  revenue   laws  of  the 
State,   the    Legislature    provided    that    no     tax    should 
thereafter  be   assessed   upon    the   capital     of   any   bank, 
bat  the    stockholders  should   be   assessed    and   taxed    on 
the  value   of   their   shares    of    stock,   the   real   estate   of 
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the    bank    being    subject    to    taxation   as   other   realty. 
By  section   14  of  this  act:     "The  privileges  and  fraxi- 
chises    granted    by    the    Legislature    of    the    State      to 
savings   banks,   or    institutions    for   savings,   are   hereby 
declared     to    be    personal    property    and   liable   to    tax- 
ation   as    such    in    the    town,    ward     or    civil    district 
where   they   are   located,   to    an    amount   not    exceeding 
the    gross    sum    of    their    surplus    earned    and   in    the 
possession  of  said  banks  or  institutions '':      Act  of  1869^ 
45,   14.       These  .provisions    of    the  act    of    1869   have 
been   repeated   in   all   the   subsequent    revenue  acts. 

Shortly   after   the   passage   of   the   act   of    1869,    the 
defendant,   through   its   solicitor,   brought    the    attention 
of   the   State   authorities    to   its  provisions,  and  it  seems 
to   have   been  agreed   that   they  did  change  the  liability 
of  the   defendant   for   taxes,  the   defendant  claiming  the 
benefit   of  the   fourteenth   section   of  the  -act   as    a  sav- 
ings  bank.       From   that    time    forwardj   the    defendant 
undertook   to   return   to   the   aesessors   for    taxation   the 
gross   sum   of  its   surplus   earned   each    year,  which  was 
assessed    accordingly,    the    defendant    paying,    and    the 
collecting   officers   receiving   the    taxes    thus    ascertained 
for   the   State,   county   and   city.       The    defendant    had 
previously   paid   into    the    State    treasury   the    one-half 
of  one  per  cent,  on  its  capital  stock,   under  the  seveuth 
section   of    its   charter.       By   the   revenue   act   of  1881, 
the   Legislature,   for   the    first    time,   levied   a   privilege 
tax   on   banks   and    banking,   which    tax   was   continued 
by   the   act  of  1883.      The  contention  of  the  complain- 
ant  is,   that   the   defendant   is  liable  for   the  annual  tax 
of  one- half  of  one   per  cent,  on    its    capital    stock,  as 
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fijced  by  the  charter,  aijd  also  to  the  privilege  taxes 
of  the  acts  of  1881  and  1883,  together  with  interest, 
and  the  penalty  prescribed  for  the  failure  to  pay  the 
privilege   tazes   promptly   as   required   by   law. 

At    the   last   term   of    this   court,   the    construction  of 
the   fourteenth    section   of  the   act   of  1869   came  before 
this    court    for    the    first    time,   and    it   was    held  that 
whether   a    bank    was    a    "savings    bank"    within   the 
meaning    of    that   section   must   be    determined,   not   by 
the   name   given   to    it   in    its    charter,   but    by   its   or- 
ganization,    powers    and     mode    of     doing    business,   as 
provided  in   its   act   of  incorporation :     State   v.  Lincoln 
Savings     Bank,     14    Lea,    42.       It    was    this    decision 
that   led    the    defendant    to   apply    for    leave   to    amend 
its   answer,  and  to  file   an  amended  answer   in  this  case. 
For   the   organization,   powers   and  mode   of  doing  bus- 
iness  as   provided    in  the  defendant's  charter  were  those 
of  a   bank   doing  a  general  banking  business.       It  had 
conducted   its  business  accordingly,   and  was  in  no  sense 

ft 

a  savings  bank  within  the  meaning  of  the  revenue 
laws,  nor  entitled  to  pay  taxes  under  the  provision 
io  question.  And  the  defendant,  as  it  virtually  con- 
cedes by  not  appealing  from  the  chancellor's  decree, 
is  liable  to  pay  to  the  State  the  one- half  of  one  per 
cent,  on  its  capital  stock  under  its  charter,  from  the 
time  it  ceased  to  make  such  payments.  But  we  con- 
cur with  the  chancellor  in  the  opinion  that  the  de- 
fendant is  entitled  to  a  deduction  for  the  amounts 
paid  by  it  to  the  State  upon  the  assessments  under 
the  act  of.  1869  and  subsequent  acts,  because  the  change 
in  the  taxation  was  acquiesced    in    by   the  State   author- 
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ities,   and   the   defendant   oiight^  not  to   suffer   for    pay- 
ments  made   in    accordance   with    their   demands.       The 
chancellor's  decree   is,  therefore,   to   this   extent   correct. 
The    remaining    question    is    as    to    the  .  liability     of 
the   defendant   under   the   acts    of    1881    and    1883,    im- 
posing  a   privilege    tax   on    banks   and   banking.       The 
defendant    does   not   claim    that    the    provisions    of    the 
seventh    section    of    the    charter,    fixing   a   tax    on    the 
capital  stock,  amounts  to  an  exemption  from  other  taxa- 
tion.      This  it  could  scarcely  do  after  its  own  abandon- 
ment   of   that    provision    for    so    many   years,    and     in 
view   of   the    decision   in     Wilson   v.    GaineSy    9    Baxt., 
546.       The   contention    is,    that   the   requirement  of  the 
charter   is   a   consideration  to  be   paid    for   the   privilege 
of    exercising    the    franchise,     and    a    rate    of    taxation 
prescribed.       And   so   it    undoubtedly   is,   and   will   con- 
tinue,  until    the   Legislature    sees    proper   to   change    it, 
which   it  may   do   by   the   power   reserved  in   the   tenth 
section    of  the   charter,   or   by   a   general    law   disclosing 
a   clear  intention    to   that    effect.       Ordinarily,   a  subse- 
quent  law,   which     is    general,     does    not    operate  as   a 
repeal   of  a   special   law   upon  the  same  subject,  without 
express   words  declaring  an  intention  to  repeal:     Ottawa 
V.    LaSalle,   12    111.,     399.       And    therefore    a    general 
law   will   not   repeal  or  affect  the  provisions  of  a  special 
charter  unless  plainly  so  intended  :     State  v.   Wilson,  12 
Lea,    246,  251;     Mayor  v.  Dearmon,  2  Sneed,  104,  120; 
State   V.    Branin,   23   N.    J.   Law,   484.       Or,   as  it  has 
been  more  emphatically  expressed  by  the  Supreme  Court 
of   New   Jersey,   "  the   provisions   of  a   charter  shall  not 
be   altered  or  repealed  except  by  express  words " :    StaJtt 
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V.   JHfiieTj   23  N.  J.  Law,  529.       In  the  two  cases  last 
cited     the    question     was    raiserl    by   a    conflict    in    the 
matter    of  taxation  between    the  provisions  of  a  charter 
and    a    subsequent   general   law.       In    the   last   ease,   the 
charter   of    a    railroad    company   exempted   its   property 
from    taxation  until  the  net  proceeds  of  the  road  should 
amount    to    seven    per  cent,    on   its   cost,   but   also   re- 
served  to   the   Legislature  the   power   of   alteration   and 
repeal.       It   was   held,  ,  upon    the  principle  above  stated, 
that    the   exemption    of  the   charter  was   not  aflFected  by 
a  subsequent   general   tax   act   declaring  all   lands  liable 
to   taxation,   and    repealing    all    acts   and   parts   of  acts 
inconsistent    with    its     provisions.       The     complainant^s 
counsel   insists   that   the   closing   paragraph    of   the   first 
section   of  the    charter,   which    we    have   quoted   above, 
changes   this    rule,   and    opens   the   corporation    to   such 
public   and   general    statutes    as    may   be   thereafter   en- 
acted  in   regard    to   banks,  banking   and   brokers.      But 
we  think    the    clause    only   refers    to    general    statutes 
regulating  the  exercise  of   the  powers  conferred,  and  not 
to  statutes   which   would  completely  change  specific  pro- 
visions  of  the   charter. 

The   decree   of  the   chancellor   will    be   aflBrmed,  with 
<!osts,   and   the   cause   remanded   for  further   proceedings. 
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The  State,   for  use   of  Anna  and  Laura  Fletcher,    by 
next   friend,  v.  Edward  Gannaway   et  al. 

1.  Appeal  in  Forma  Pauperis.**"  Perfection  of.    Taking  the  oath   pre- 

scribed for  poor  persons  in  case  of  appeal,  and  tendering  it  to  the 
clerk,  though  he  refuse  to  accept  it,  b  a  substantial  compliance  'with 
the  requirements  of  the  law,  and  the  appeal  is  thereby  perfected. 

2.  CJoNSTiTUTioNAiiiTY  OP  THE  AcT  OP  1886,  CHAPTER  27.    The  act  of 

the  Legislature  of  March  2, 1885,  chapter  27^  is  an  attempt  to  confer 
original  jurisdiction  upon  the  Supreme  Court,  and  is  therefore  un- 
conslitutional  and  void. 


PROM    DAVIDSON. 


Appeal    from   the   Chancery  Court  at  Nashville.       A. 
G.   Merritt,  Ch. 

PiLOHER  &   Weaver   for  complainant. 

T.   M.   Steger  and    M.  B.  Howell  for  defendants. 

CooRE,   J.,    deliv^ered   the  opinion  of  the  court. 

By  an  act  of  the  Legislature,  approved  March  27, 
1885,  chapter  65,  section  1,  acts  first  session,  page  119,. 
it  was  enacted:  "That  hereafter  when  an  appeal,  or 
an  appeal  in  the  nature  of  a  writ  of  error,  is  prayed 
from  a  judgment,  or  a  decree  of  any  inferior  court, 
to  the  Supreme  Court,  the  appeal  shall  be  prayed  for 
and  appeal  bond  shall  be  executed,  or  the  pauper's 
*  oath  taken  within  thirty  days  from  the  judgment  or 
decree,  if  the  court  holds  so  long,  otherwise,  before 
the   adjournment  of  the    court,''    etc. 

By   section  2    it   is   provided :     "  That    in    all   cases 
where   the   appeal    has   not   been   prayed   for  within  the 
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time  prescribed    in    the    first    section    of   this   act,   the 
judgment   or   decree   may   be   executed." 

This    act  took    effect   from   its  passage.       On   June 
2y  1885,   a    final    decree    was    rendered    in    this   cause 
bjr  the  chancery  court  against  the  respondent,  J.  Bloom- 
stein,  and   others,  for   over  $8,000,  from  which  Bloom- 
stein  prayed    an    appeal    to    this  court,   and   on   June 
3,    1885,   the   next   day   after   the   rendition  of  sjid   de- 
cree, he    obtained    an     order    of   said    chancery   court 
granting   said   appeal   upon   his   giving  bond,  or  takii^g 
the    oath    prescribed    for    poor    persons,    according    to 
law.      After    the    expiration    of    thirty   days   from   the 
rendition   of  said  decree,   the  term   of   said    court   still 
continuing,  the   complainants   procured   an   execution  to 
be   issued  upon  said   decree    and    placed   in   the    hands 
of  the  sheriff.       Whereupon    Bloomstein    presented   his 
petition  to   the   chancellor,   together   with    the   affidavit 
of   the    deputy   clerk    and     master,    by   which    it    was 
shown    that    on    said    June    3,    1885,   after   said   order 
granting   his   appeal    upon    his    giving    bond   or  taking 
the   oath  prescribed   for   poor  persons,  had  been  drawn 
up  and  passed  upon   by   the   chancellor   and  passed  to 
the  clerk  to  be  entered  upon  the  minutes  of  the  court, 
Bloomstein  appeared  before  the  deputy  clerk  and  m&ster 
and   took  and   subscribed   the   oath   required    to  perfect 
tis    appeal    in   forma    pauperis,   and    which    was   duly 
attested   by   said   clerk,   and   tendered   the  same  to  said 
deputy  clerk,   in   order   to   perfect   his   appeal,    but   the 
deputy  refused   to   receive     or    file    said    oath,   for   the 
reason  that   said   order    granting    said    appeal   had   not 
been  transcribed  upon  the  minutes  of  the  court,  stating 
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that  he  would  not  receive  it  until  said  order  was 
entered  and  the  minutes  sigi^ed  by  the  chancellor,  he 
taking  upon  himself  to  determine  that  said  order  was 
inoperative  until  this  was  done.  And  thereupon,  in- 
stead of  calling  the  matter  to  the  attention  of  the 
chancellor  and  having  the  clerk  properly  instructed 
in  relation  thereto,  the  solicitor  of  Bloomstien  took 
the  affidavit,  stating  that  he  would  keep  it  until  the 
minutes  were  signed  next  morning,  and  then  file  it, 
which  he  failed,  however,  to  do,  until  aft^r  the  ex- 
piration of  the  thirty  days  and  the  issuance  of  said 
execution. 

In  addition  to  these  facts,  it  was  also  shown  by 
the  affidavit  of  complainant's  solicitor,  that  he  was 
present  when  said  affidavit  was  sworn  to,  and  desired 
to  take  steps  to  dispauper  said  Bloomstein,  and  was 
ready  to  proceed  to  take  his  (Bloomstein's)  deposition 
in  regard  to  what  property  or  what  means  he  had, 
but  that  said  respondent's  solicitor  objected  to  the 
same,  and  assigned  or  alleged,  among  other  objections, 
that  said  affidavit  had  not  been  filed.  No  applica- 
tion, however,  was  made  to  the  chancellor  in  regard 
to   the    matter. 

The  chancellor,  after  finding  the  facts  substantially 
as  above  stated,  held  that  it  was  the  duty  of  said  clerk 
to  have  received  said  oath  when  it  was  tendered  on  the 
3rd  of  June,  and  that  said  appeal  was  then  perfected, 
and  ordered  said  execution  to  be  recalled,  and  that 
said  oath  should  then  be  filed  nunc  pro  tunc,  which 
was  done,  and  a  transcript  of  the  record  sent  up  to 
this   court   upon   said   appeal. 
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By    another  act  of   said   Legislature,   passed   March. 
2,    1885,     chapter    27,    it    was    enacted   by   the   second 
section    of  said  act:     "That    where    causes   have   been, 
or   shall    hereafter    be    brought    to   the   Supreme   Court 
under    the    pauper    oath,   if    it   be   made   to   appear   to 
the   court,   in    term,    at    any   time    before   the   hearing, 
by   the   testimony   of  disinterested  persons,  taken  before 
any   officer    authorized    to    take    depositions,    upon    ten 
days'     notice,    either   during    the     sitting   of    the   court 
or   in   term    time,   that    the    allegation    of    poverty   is 
probably    untrue,    the    court    shall    dismiss    the    cause 
with    costs,  unless   the   person    so  dispaupered  shall  en- 
ter   into    bond   with    good   and   sufficient  security   con- 
ditioned  and   in   the   penalty  prescribed  by   the  court.'' 
After   the    transcript   was   filed    in    this    court,    the 
complainants     gave     notice    to    Bloomstein  ,  that     they 
would   move   this   court,   on   December   8,  1885,  to  dis- 
miss  his   appeal,   first,   because    the    pauper's   oath    for 
said   appeal    was  not  filed   in  the  court  within  the  time 
allowed    by    law;     and     second,    to     dispauperize    said 
Bloomstein   and   dismiss   said   appeal. 

Under  the  second  clause  of  this  notice,  original 
depositions  have  been  taken  upon  notice,  before  a 
Dotary  public,  for  the  purpose  of  showing  that  said 
respondent,  Bloomstein,  had  sufficient  property  to  en- 
able him  to  give  security  for  said  appeal.  And  mo- 
tions have  been  entered  here  to  dismiss  said  appeal 
for  the  reasons  stated  in  said  notice,  and  which  we 
are  now   to   decide. 

Upon  the  first  ground  specified  in  the  notice,  we 
have    no     difficulty    in    holding    that    the    taking    the 
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prescribed  oath  and  tendering  it  to  the  clerk,  and  his 
refusal  to  receive  it,  was  a  substantial  compliance  with 
the  requirements  of  the  law  on  part  of  Bloomstein, 
and  his  appeal  was  then  perfected.  The  order  allow- 
ing the  appeal  was  in  force  when  announced  by  the 
chancellor,  reduced  to  writing  in  form,  and  approved 
by  him,  although  it  had  not  been  entered  upon  the 
minutes  of  the  court.  The  respondent  was  entitled 
then  to  take  said  oath  and  have  it  filed  as  a  mode 
of  perfecting  his*  appeal.  The  refusal  of  the  clerk 
to  file  it  was  simply  a  mistake  of  his  duty,  and  the 
order  of  the  chancellor,  when  the  matter  was  brought 
to  his  attention,  directing  said  oath  to  be  filed,  was 
proper.  The  appeal  having  been  perfected,  in  legal 
contemplation,  within  thirty  days  from  the  rendition 
of  the  decree,  the  execution  was  improvidently  issued 
and   was   properly   recalled   by   the   chancellor. 

The  second  ground  of  the  motion  is  resisted,  first, 
because  as  is  insisted,  the  proof  is  not  sufficient  to 
dispauper  the  appellant;  and,  secondly,  because  the 
statute  last  above  cited,  is  an  attempt,  by  the  Legis- 
lature, to  confer  original  jurisdiction  upon  this  court, 
and  is  therefore  in  violation  of  Article  VI.,  section 
2,  of  the  Constitution  of  Tennessee,  and  is  therefore 
null   and   void. 

The  clause  of  the  section  of  the  Constitution  above 
referred  to,  is  as  follows:  "The  jurisdiction  of  this 
court  shall  be  appellate  only,  under  such  instructions 
and  regulations  as  may,  from  time  to  time,  be  pre- 
scribed by  law,  but  it  may  possess  such  'other  juris- 
diction  as   is  conferred  by  law  on  the  present  Supreme 
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Court/'       This   clause  is  taken  verbatim  from  the  same 
article     and   section   of   the   Constitution   of    1834,   and 
which    has  been   uniformly   held   to   deprive   this    court 
of  all    original    jurisdiction,   and    that    the   Legislature 
has    no    power    to    confer    such    jurisdiction    upon   it: 
MUltr   V.    Conlee,   5   Sneed,    434;     State   v.    The    Bank, 
5    Sneed,   473;     Word   v.    Thonias,  2   Co}d.,  565.      But 
it   may,   independent  of  any  statute,  issue  original  pro- 
cess   in    aid    of    its    appellate    jurisdiction:     3    Hayw.^ 
59;     3  Cold.,   255.  ' 

Prior  to  the  passage  of  the  act  in  question,  this 
court  has  uniformly  refused  to  entertain  similar  mo- 
tions to  the  one  now  under  consideration,  upon  the 
groand  that  they  involved  the  exercise  of  original 
and   not   appellate  jurisdiction. 

In  the  case  of  Stewart  v.  Wilcox,  1  Lea,  81,  this 
court  declined  to  entertain  a  motion  to  require  a 
party  to  justify  or  give  new  security,  because  such 
action  would  be  the  exercise  of  original  and  not  ap- 
pellate jurisdiction.  In  Scoggitis  v.  Omden,  1  Lea, 
134,  this  court  declined  to  entertain  a  motion  to 
compel  the  complainant  to  give  a  proper  injunction 
bond,  or  in  default  thereof,  to  dissolve  the  injunction 
granted  by  the  court  below,  and  said  this  would  be 
original  and  not  appellate  jurisdiction.  In  .  Allen  v. 
Harris,  4  Lea,  190,  this  court  refused  to  entertain 
an  application  to  appoint  a  receiver,  because  such  ap- 
plication made,  in  this  court  would  require  the  exer- 
cise of  original  jurisdiction.  And  in  the  case  of  The 
State  V.   The  Bank,   above  cited,  it  was  held  that  an  act 

of  the   Legislature,   which    required  this   court  to  issue 
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a  8ci.  fa.  against  the  baak  to  show  cause  why  its 
charter  should  not  be  abrogated,  was  to  require  this 
<;ourt  to  exercise  original  jurisdiction,  and  was  there- 
fore   null    and   void. 

The   section    of  the   act   in   question    which   requires 
this   court   to    try   an   issue   in  pais,   made   for  the  first 
time   in    this  ^court,   upon   original   depositions  taken  at 
will     by  the     parties,    and    filed    as    evidence    in     this 
court,    and    which     proceedings    constitute    no    part    of 
the    record   of  the    court   below   is,    as  we  think,  under 
the   authority   of   the    above   cited  cases,   too   clearly    a 
requirement   of  the   exercise  of  original  jurisdiction    to 
admit   of  further   discussion.       It   is   insisted,  however, 
that   this   is  saved   by   the    latter    part    of   said   clause 
of  the  Constitution :    "  It   (this  court),  may  possess  such 
other  jurisdiction   as   is   now   conferred   by   law   on  the 
present   Supreme    Court.''       And   it   is   said   the   act   of 
1821,  chapter  22,  section  5  (Code,  section  3194,  T.  &  S.), 
which   was    in     force    at    the   time   of   the   adoption    of 
the   present   Constitution,    as   well  as  that  of  1834,  con- 
ferred   the    jurisdiction    contended   for   upon  this   court. 
That   section    is   as   follows:     "If  it  be  made  to  appear 
to   the   court,    at    any   time    before    the    trial,    by    the 
testimony   of  disinterested   persons,   that    the   allegation 
of  poverty    is   probably  untrue,    or   the  cause   of  action 
frivolous   or   malicious,   the   action    may   be    dismissed.'' 
This   provision   appears   in    the    chapter    of    the    Code 
making   provision    for    costs   on    the    institution   of  civil 
actions,   and    applies    only  to    the   inferior   courts,   and 
the   act   of   1821,   from   which    it   is   taken,  was  merely 
providing   for   the   prosecution   of   suits   in    forma  pan- 
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>^m»,  when  the  parties  instituting  such  suits  were 
unable,  hy  reason  of  their  poverty,  to  bear  the  ex- 
l^nses  of  the  suit,  and  which,  by  numerous  decisions 
uf  this  court,  is  held  to  apply  to  appeals  which  may 
be  taken  in  the  lower  courts,  in  lieu  of  the  bonds 
which  otherwise  are  required  to  be  there  executed.  It 
is  true,  it  was  said  by  the  judge  who  delivered  the 
'•pinion  of  the  court  in  the  case  of  Andrews  v.  PagSy 
2  Heis.,  640,  that  if  it  be  made  to  appear  in  this 
court  the  affidavit  is  not  true,  the  case  may  be  dis- 
missed. That,  however,  was  most  clearly  a  mere 
dictum,  as  the  only  question  raised  or  decided  in  that 
ease  was,  as  to  whether  or  not  a  chancery  court  had 
the  power  to  grant  time,  beyond  the  adjournment  of 
the  court,  to  take  the  pauper  oath,  upon  an  appeal 
prayed  and  granted  to  this  court,  and  it  was  held 
that  it  had  such  power.  That  was  all  of  that  de- 
cision, and  there  it  was  not  even  said  that  such  fact 
might  be  made  to  appear  by  evidence  dehors  the 
record  from  the  court  below.  But  this  court,  in  con- 
struing section  3191  of  the  Code,  in  the  same  chapter 
and  upon  the  same  subject,  where  the  language  is : 
"Any  person  required  by  law  to  give  security  for 
costs  may,  at  any  stage  of  the  cause,  be  ruled  to  give 
security,"  etc.,  held  that  the  provision  only  applied 
to  the   inferior   courts    in    such    cases. 

We  are,  therefore,  of  opinion,  that  the  section  of 
said  act  above  cited,  does  attempt  to  confer  original 
jurisdiction  Upon  this  court,  and  is  in  violation  of 
the  Constitution  and  void.  The  motion  must,  there- 
fore,  be   dismi3sed    with    costs. 
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Parkinson  v.  The  State. 

1.  Bail  Bond.    Sheriff *8  fee.    Clerks  fee.    The  sheriff's  fee  for  taking  a 

bail  bond  is  State's  cost,  and  ^there  is  no  fee  allowed  the  clerk  for; 
filing  a  bail  bond. 

I 
I 

2.  Obder  Settino  Cause  fob  Tbial.    Fee  for.     An  order  setting  a 

cause  for  trial,  if  made  by  the  court,  may  be  charged  for,  but  if  the 
order  amounts  also  to  a  continuance  to  the  day  set,  there  is  only 
one  fee.     ' 


FEOM   DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  David- 
son  county.      Matt.   W.   Allen,  J. 

MOTION   BY   ATTORNEY-GENEBAL   LEA. 

Cooper,   J.,  delivered   the   opinion  of  the  court. 

Some  items  in  the  bill  of  costs  in  this  case  have 
been   called   in   question. 

The  sheriflF  is  allowed,  by  the  new  Code,  section 
5316,  sub- section  3,  "for  every  bail  bond,  twenty-five 
cents.^'  The  question  raised,  is  whether  this  fee  is 
the  defendant's  or  State's  cost?  It  was  held  in  Hart" 
man  v.  State^  2  Leg.  Rep.,  16,  that  the  fee  allowed 
the  clerk  for  taking  the  defendant's  recognizance  in  a 
criminal  case  was  State's  cost.  By  analogy,  the  sheriff's 
fee  for  taking  a  bail  bond  must  be  held  to  be  State's 
cost. 

The  fee  claimed  by  the  clerk  for  filing  a  bail  bond 
is  not  sustained  by  the  new  Code,  section  5301,  sub- 
section   7,    to    which    he   refers,   nor  do  we   find   any 
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item  of  the  fee  bill  covering  it.  It  must'  be  disal- 
lowed. 

A.  charge  fo|r  an  order  setting  a  cause  for  trial^ 
twenty-five  cents^  is  warranted  by  the  new  Code,  sec- 
tion 5301,  sub-section  10,  if  required  by  the  court  to 
be  made,  and  such  an  order  the  court'  is  directed  to 
DMtke  by  the  new  Code,  section  6480,  in  certain  con- 
tingencies. But  ^if  the  same  order  amounts  also  to  a 
continuance  of  the  cause  to  the  day  set,  only  one  fee 
can  be  allowed,  not  two  fees,  one  for  the  order  setting 
tbe  cause,  and  the  other  for  the  continuance  under 
sab-section    16. 

The  fee  of  the  sheriff  for  "guarding  one  night ^^  is 
within  new  Code,  section  5316,  sub-section  32,  a  night 
being  a  reasonable  fraction  of  a  day.  The  trial  court 
<X)nld  inquire   into   the   facts  in   all   such   cases. 


Tom  Roberson  v.  The  State. 

^HINGING  Pbisonek  TO  CouBT.  Sh4sriff^8  fee.  The  fees  of  the  sheriff  for 
bringing  a  prisoner  from  the  county  in  which  he  was  tried  to  the 
county  in  which  the  Supreme  Court  is  held,  are  governed  by  the 
new  Code,  section  5316,  sub-sections  28  and  29. 


FBOM   RUTHERFORD. 


Appeal   in   error  from  the  Criminal   Court  of  Ruth 
«rford  county.      Matt.   W.  Allen,  J. 
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MOTION   BY   ATTORNEY- GENERAL   LEA. 

Cooper,   J.,  delivered  the  opinion   of  the  court. 

The  judgment   of  conviction   of  the   court   belcw    in 
this   case   was   affirmed,    upon  the  appeal  of  the  plaintiff 
in    error,    at    the    last    term,   and    the   costs   adjudged 
against  him.       Execution  issued   therefor,   and  has  been 
returned   nulla   bona.       Thereupon,   the   usual  order  was 
made   that   the   costs   in   behalf  of  the  State  be  certified 
to   the  Comptroller   for  payment.       The  clerk  made  out 
the   costs   of  the   sherlflF  for  bringing  the  prisoner  from 
the   county   of   Wilson,   where    he    was   tried,   to   Nash- 
ville,   under    the    new    Code,   section   5316,   sub-section 
36.       The   attorney- general   moves   that  the  costs  be  re- 
taxed   so   as   to   conform   to   sub-sections   28   and   29,  of 
the  same  section.       We  find,  upon  examination,  that  the 
first   named    sub-section    regulates    the   compensation   of 
the   sheriff  for  conveying  a   convict  to  the  penitentiary. 
Sub-section   28   gives   the   sheriff :     "  For  removing   any 
criminal   from   one   county   to   another,    per   mile,   going 
and   returning,   ten    cents."       Sub-section    29   is:     "For 
guards,   not   exceeding   two,  per  mile,  going  and  return- 
ing,  five   cents."       The   compensation   of  the   sheriff,  in 
the   character  of  case   before   us,   is   governed  by   these 
latter   sub- sections,   and    not   by  the   former  sub-section. 

The   costs   will    be   re-taxed   accordingly. 
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Sue  Burton  v.  The  State. 

1.  Fees  en  Motion  for  Nbw  Trial.  To  whom  taxed.  The  fees  of 
clerk  for  the  motion,  and  for  overruling  the  motion  for  a  new 
trial,  are  defendant's  costs. 

1  Justice's  Warrant.  Fee  for  execiUing.  The  fee  of  an  officer  for  ex- 
ecuting a  justice's  criminal  warrant  is  regulated  by  the  new  Code^ 
section  5316,  sub-section  1. 

<  "  GuARDiNO  Prisoner  to  Jail."  No  fee  for.  An  item  in  the  bill 
of  costs  allowed  an  officer  "  for  guarding  to  jail,"  is  not  warranted, 
without  more. 

4.  Guards.  Fees  of  To  whom  allowed.  The  fees  to  guards  are  allowed 
the  officer  in  charge  of  the  prisoner,  or  a  person  employed  by  that 
officer. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  David- 
son   county.      Matt.   W.   Allen,  J.    . 

MOTION    BY    attorney- GENERAL   LEA. 

Cooper,   J.,   dolivcred   the    opinion   of  the  court. 

The  propriety  of  some  items  of  charge  in  the  bill 
of  costs  in  this  case  has  been  called  in  question,  and 
whether   they   are   State's   or   defendant's   costs? 

The  fee  allowed  to  clerk  for  motion  for  a  new  trial, 
and  the  fee  for  overruling  the  motion,  are  defendant's 
costs:     Hartman  v.   Statey   2   Leg.   Rep.,    16. 

The  fee  allowed  an  officer  for  executing  a  justice's 
warrant  in  a  criminal  case  is  regulated  by  the  new 
Code,  section  5316,  sub>section  1.  Sqb- section  27  of 
the  same  section  prescribes  the  fee  for  serving  a  jus- 
tice's warrant   in   a   civH   case. 
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The  item  in  the  bill  of  costs  of  one  dollar  to  an 
officer  "for  guarding  to  jail,"  is  not  warranted  by  the 
fee  bill.  It  may  be  intended  as  an  abbreviation  of 
the  charge,  which  is  allowed,  "  for  carrying  to  prison 
and  guarding  defendant,  arrested  by  a  justice^s  warrant, 
one  day."  To  come  within  this  item  there  must  be 
a  guarding  for  a  reasonable  part  of  the  day,  rendered 
necessary   by   the   circumstances. 

The  fees  to  guards  are  allowed  to  the  officers,  and 
an  item  of  one  dollar  to  a  person,  who  does  not  ap- 
pear to  be  an  officer,  for  "guarding  one  day,"  is  not 
within  the  fee  bill.  It  should  appear  that  he  was 
an   officer,   or  a   guard  employed   by  a  named   officer. 


The  State,  ex  rel.y  v.  Tennessee  Coal,  Iron   anp 

Railroad  Company  et  aL, 

AND 

E.  H.  Johnson  v.  F.   S.  Harris,   Warden,  etc. 

Statutes.  Constitutional  law.  The  act  of  June  12, 1885,  entitled  "An  act 
to  allow  convicts  in  the  penitentiary  a  credit  of  diminution  of  their 
sentences,"  was  only  a  proposition  by  the  State  to  the  lessees  of  the 
penitentiary  to  modify  the  terms  of  the  lease,  and  was,  by  its  terms 
dependent,  as  to  the  then  lessees,  upon  condition  of  acceptance  by 
them  in  writing. 


PROM    DAVIDSON. 


Appeal  from  the   Chancery  Court  at  Nashville.       A. 
G.   Merritt,  Ch. 
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James  Thimble  for  Petitioner. 
Dbmoss  &  Malone  for  Lessees. 

LiYTTON   TAYiiOR  for  Johrison. 

Vertrees   &   Vertrees   for   Warden. 

Turkey,  J.,  delivered   the   opinion   of  the   court. 

These  cases  originated  imder  the  act  of  the  Legis- 
lature of  Jane  12,  1885;  one  by  mandamus^  the  other 
by  writs  of  habeas  corpus.  The  petitioners,  convicts 
in  the  penitentiary,  claim  to  be  entitled  to  be  dis- 
charged by  the  act,  entitled  "An  act  to  allow  con- 
victs in  the  penitentiary  a  credit  of  diminution  of  their 
sentences." 

The  first  section  provides  for  diminution  of  time 
for  good  conduct;  second,  a  penalty  for  violation;  third, 
several  convictions  to  count  as  one;  fourth,  manner 
of  computing;  fifth,  prisoner  on  parole.  The  sixth 
section,  after  providing  that  the  governor  may  com- 
mute life  sentences  to  years,  and  giving  such  convicts 
the  benefit  of  the  act,  concludes:  "That  the  provis- 
ions of  this  act  shall  not  be  obligatory  upon  the  present 
lessees  of  the  penitentiary  until  they  agree  to  accept 
its  provisions  as  a  part  of  their  said  lease,  in  writing, 
deposited  with  the  governor  of  this  State,  or  until  the 
expiration   of  the   present   lease." 

The  eighth  section  enacts:  "That  this  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage, 
the  public  welfare   requiring    it." 

It   is   insisted    for   the   convicts,  the    Legislature   was 
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authorized  to  pass  the  law,  but  that  so*  much  of  it  i 
makes  its  provisions  dependent  upon  the  written  ac 
ceptance  of  the  present  lessees  is  void  ;     that   the  eight 

■ 

section  is  in  conflict  with  such  condition,  and  bein 
the   concluding   clause   of  the   act,   must   control. 

It  is  a  rule  of  construction  that  courts  must,  i 
they  can  do  so,  interpret  a  section  as  to  allow  it  U 
stand  in  all  its  parts,  and  carry  out  the  whole  inten 
tiou  of  the  law-makers.  With  this  rule  for  our  guide 
can  we  make  the  two  seemingly  repugnant  clauses  con- 
sistent ? 

The   Legislature,   in    the   sixth   clause,  recognizes  the 
rights   of  the   lessees   and  expressly   declares  its  purpose 
not   to   interfere    with   them,   except   with   their   written 
consent.       The    provision    that    the    act   shall  take   efiPect 
and    be  in  force  from  and  after  its  passage,  was  adopted 
with    reference   to   the   rights   of  the  lessees,  as  reserved 
by   the   sixth   section.       The  Legislature  had  doue  all  it 
considered    itself    authorized    or    willing   to   do,   in   the 
face     of    the    fact    that    it    had    a    contract    of    lease. 
Whether   it   was,   under    the    law,    authorized    to  impair 
that   contract,   is   not   now   a  material    or    pertinent   in- 
quiry,   as   nothing   of  the   sort   is  undertaken.      Can  we 
hold   the   State   has   violated    its   faith    when   it  declares 
to   the   contrary   in    the   law  claimed   to   be  the  breach? 
The    act    was     merely   a   proposition    to    the   hessees  to 
modify   the    terms    of    lease,   and    not    to   repeal  it  or 
detract   from   its    value.       By  the    passage    of    the  law, 
the   Legislature    merely   gave   the   consent   of  the  State. 
and  left  the  lessees  to  their  election.       The    law  extends 
as   far   as   the    Legislature    felt    empowered    to    provide 
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f'>r     it^s  operation,  and  did    take   effect   and  was   in    force 
irom     and   after   its   passage. 

The  meaning  of  the  last  clause  is,  that  if  the  les- 
|*es  consented,  the  imprisonment  of  those  entitled  to 
t'ne  benefit  of  the  law  should  not  continue  for  forty 
lays  after  the  passage,  but  should  cease  at  once  upon 
-  .le     ^written   assent  of  lessees. 

The   conditions   in   the  law  are  parts  of  it,  and  such 
.s     'the   Legislature  had   authority   to   impose,   and   it   is 
lo     contradiction   or  repugnancy  to  provide  that  the  act, 
^     a   whole,   take   e0ect  from   its   passage.      It  is  clear, 
na.t   without   the   conditions,    the    law   would    not   have 
passed;     to  take  out   the   conditions  destroys   the   inten- 
httiou    of  the  act.       If  the  intention  is  defeated  the  whole 
■act   must    go    for    nothing.       The    law   did   take   effect 
I  upon    its   passage   and   is    in   force   to-day,   and    may    be 
■'■  »^xecuted  upon  the  performance  of  its  conditions.     Under 
its   provisions   the   petitioners  are  not  entitled  to  be  dis- 
c-barged.       Certiorari   is   the   proper    writ   to    bring  into 
this   court   the   proceedings   in   the   habeas  corpus  cases* 
State  V.    Taking  District,   manuscript   opinion    by  Judge 
Cooper,   at   Jackson. 

The  construction  given  the  statute  obviates  any  ne- 
cessity of  investigating  the  several  other  questions  ar- 
gued,   as   they   depend   on    it. 

The  order  of  the  chancellor  dismissing  petition  for 
mandamus  is  affirmed,  and  the  judgment  of  the  circuit 
court  reversed.  Petition  for  habeas  corpus  dismissed 
and  the   writ   discharged. 
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Cooper  &  Stockell  v.  S.  B.  Stockard  et  ai. 

Chancery  Casus.  Effect  of  Ad,  of  1875.  Suits  pending  in  chancery  do 
not  fall  within  the  description  of  suits  **  triable  bj  jurj/'  as  contem- 
plated by  the  act  of  1875,  Code,  sections  3602  to  3605,  inclusive. 


FROM    MAURY. 


Appeal  from  the  Chancery  Court  at  Columbia.  A. 
O,   Merritt,  Ch.,  presiding   by   interchange. 

G.   P.   Frierson   for   complainants. 

N.  R.  Wilkes  and  Wright  &  Bullock  for  de- 
fendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  in  tfie  chancery 
court  of  Maury  county,  to  collect  a  fee  ofi*  8.  B. 
Stockard,  for  professional  services  rendered  by  com- 
plainants, who  were  lawyers  to  said  Stockard.  At 
the  trial  term,  when  the  cause  was  called,  the  defend- 
ant demanded  a  jury  to  try  the  issues  of  fact  between 
the  parties,  which  was  refused,  thereupon  the  chan- 
cellor heard  the  case  and  rendered  a  decree  for  com- 
plainants for  the  amount  claimed  in  the  bill,  and 
defendant   appealed. 

The  Referees,  by  a  majority  report,  one  of  their 
number  dissenting,  recommend  a  reversal  of  the  de- 
cree, upon  the  ground  that  the  chancellor  erred  in 
refusing  to  empannel  a  jury  as  demanded  by  defend- 
ant, and   complainants   excepted. 
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The  contest  made  by  the  answer  was  mainly  as  to 
the  amount   of  the  fee  demanded  by  the   complainants. 

The  exception  to  the  report  raises  the  question 
whether  the  act  of  1875,  chapter  4,  new  Code,  sec- 
tions 3602  to  3605,  inclusive,  applies  to  causes  in  the 
chancery  court  as  well  as  to  those  in  the  law  courts. 
That  statute  provides :  "  When  any  civil  suit  is  brought 
iu  any  of  the  courts  of  record  in  this  State,  whether 
such  suit  comes  to  such  court  by  summons,  appeal, 
certiorari  or  otherwise,  and  which  is  now  triable  by 
jury,  either  party  desiring  a  jury  shall,  in  case  of 
original  suits,  demand  a  jury,  in  his  first  pleading, 
tendering  an  issue  triable  by  jury.  In  the  case  of 
all  other  suits,  the  demand  for  a  jury  shall  be  made 
within  the  first  three  days  of  the  trial  term,  and  if 
no  such  demand  is  made  as  aforesaid,  and  in  the 
manner  and  time  as  aforesaid,  the  clerk  shall  place 
such  cause  on  the  docket,  to  be  styled  the  non-jury 
docket.  A  iailure  to  demand  a  jury  as  aforesaid, 
shall  be  deemed  and  held,  conclusively,  an  agreement 
of  the  parties  to  submit  all  issues  and  questions  of 
fact  to  the  decision  of  the  judge,  without  a  jury; 
and  if  such  demand  is  made,  as  aforesaid,  then  the 
clerk  shall  place  the  cause,  wherein  the  demand  is 
made,  upon  a  docket  to  be  styled  'jury  docket.'  At 
any  time,  any  cause  upon  either  of  said  dockets  may, 
by  consent  of  both  parties,  be  changed  from  a  jury 
cause  to  a  non-jury,  or  vice  versa,  and  shall  be  dock- 
eted according  to   the   change." 

These  provisions  are  found  in  chapter  9,  article  1, 
of  the    new    Code,   which,   in   its   first    section   (3592), 
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declares  "the  pleadings  treated  of  in  this  chapter 
apply  to  all  actions  at  law,  and  to  all  legal  proceed- 
ings for  the  redress  of  civil  injuries  in  which  pleadings 
are  necessary,  and  not  otherwise  expressly  prescribed/' 
Then  follow  directions  as  to  the  declaration,  pleas, 
general  issue  with  notice,  etc.,  and  forms  of  declara- 
tions and  pleas.  In  respect  to  the  trial  of  issues  ot 
fact  by  a  jury  in  chancery,  special  provision  is  made 
by  the  Code.  See  sections  4463,  4470,  old  Code;  sec- 
tions  5215,   5220,   new   Code. 

His  Honor,  chancellor  Merritt,  who  presided  by 
interchange  with  the  chancellor  of  the  division,  held 
that  the  act  of  1875  applied  as  well  to  causes  in  the 
<5hancery  court  as  in  the  courts  of  law,  and  refused 
the  demand  of  defendant  for  a  jury,  because  it  was 
not  made  in  his  answer,  his  first  pleading  in  the  cause. 
And  this  is  the  only  question  material  to  be  consid- 
ered   and   disposed  of   in    the   case. 

There  is  in  the  act  of  1875  this  language:  "When 
any  civil  suit  is  brought  in  any  of  the  courts  of 
record  in  this  State  by  summons,  appeal,  etc.,  and 
which  is  now  triable  by  jury,"  etc.  This  suit  is  a 
civil  suit,  and  the  chancery  court  is  a  court  of  record, 
and  thus  far  this  case  is  within  the  literal  terms  of 
the  act,  but  pursuing  its  provisions,  we  see  the  suit, 
to  be  within  the  act,  must  also  be  such  as  was  at 
and  before  the  passage  of  the  act  "  triable  by  jury." 
There  were  other  courts  beside  the  circuit  court,  which 
had  this  jurisdiction  expressly  conferred.  But,  as  I 
understand  the  term  "triable  by  jury,"  it  means  suits 
pending   in   said   courts,  which  are  to  be  tried  by  jury, 
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in  the  usaal  and  ordinary  course  of  the  procedure  of 
such  courts.  And  such  was  obviously  the  sense  in 
which  it  was   used   in   the   act   of  1875. 

The  modes  of  bringing  civil  suits  in  the  courts  of 
record  specified  in  the  act  of  1875,  by  summons,  ap- 
peal or  certiorari,  are  peculiar  to  the  courts  of  law. 
Suits  are  not  thus  brought  into  the  chancery  courts. 
Bat  the  mode  of  bringing  a  suit  in  the  chancery 
court  is  by  bill  or  petition,  and  after  the  suit  is 
brought  a  subpoena  to  answer  issues,  requiring  the  de- 
feadant  to  appear  and  answer.  The  common  law  writ 
of  summons  is  unknown  to  chancery  procedure  in  the 
bringing   of  a   suit. 

In  Story's  Equity  Pleadings,  section  7,  it  is  said 
when  a  party  has  a  case,  redressible  only  in  a  court 
of  equity,  "he  commences  his  suit"  by  preferring  to 
the  court  a  written  statement  of  his  case,  which  is 
called  a  bill  in  chancery  or  a  bill  in  equity,  which 
is  in  the   nature   of  a   petition  to   the   court. 

Upon  the  filing  of  the  bill,  which  puts  the  case 
iu  court,  the  subpoena  to  answer  and  copy  of  the  bill 
issue.  But  the  jury  in  chancery  does  not  really  try 
the  suit  between  the  parties,  so  as  to  determine  all 
the  questions  and  settle  all  the  rights  between  the 
parties.  Their  verdict  is  not  in  favor  of  one  or 
against  the  other,  for  any  sura  of  money  or  for  the 
recovery  of  any  specific  property,  if  the  suit  is  brought 
to  recover  one   or   the   other. 

The  statute  provides  that  either  party  to  a  suit  in 
chancery  may  have  a  jury  to  try  and  determine  any 
material   fact   in  *  dispute,   and   all   the  issues  of  fact  in 
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any  case  shall   be   submitted  to  one  jury.      The  issues 
are   made   up   under  the    directions   of    the   court,    and 
must  set  put  the   questions   to  be  tried.       In    practice^ 
these    questions    are   literally   questions    propounded    to 
the  jury,  whi<rti,   in   their  verdict,  they  are  required  to 
answer    affirmatively   or    negatively.       They   return    no 
verdict    in    favor    of    the    plaintiff   for   the   money    or 
thing    sued    for;     but    say   such    and    such    allegations 
or  propositions  are  true   or   false.       Then   the  chancel- 
lor,  if  he   allows    the    verdict   to   stand,   considers    the 
facts    found    as    true,    and    tries    and    determines    the 
rights   of  the   parties   as   he   deems   just   and    right,    in 
view   of  the   facts   found.       In    other    words,   the  jury 
report   their  opinion   upon    the    questions   submitted  to 
them,   and   the   chancellor  tries  and  determines  the  suit 
between   the   parties   upon  the  facts  reported,  and  other 
facts  before  them,  and  the  law  governing  the  case.      So 
that  suits   pending   in   chancery   do   not  fall  within  the 
description   of  suits   '^triable  by  jury/'  as  contemplated 
by   the   act  of  1875,   for    the    reason   that   the  suit  iu 
chancery   is     not    triable    by  jury,   but    they  try  only 
such    facts    as    are    submitted    to    them    to    be   tried, 
which   may   aid   the   court   in   trying   and  deciding  the 
case. 

No  allusion  is  made  to  the  act  of  1845  and  1846^ 
providing  for  the  trial  of  issues  of  fact  in  chancery, 
in  the  act  of  1875.  '  The  object  of  this  last  named 
act  was  to  obstruct  the  trial  of  cases  by  jury,  and 
thus  save  time,  costs  and  trouble.  The  Legislature, 
from  the  terms  of  the  act  and  its  purpose,  manifestly 
had   no   thought   of  interfering  with  the   act  authorize 
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ing  jury  trials  for  special  purposes  in  chancery,  but 
to  remedy  the  greater  mischief  of  consumption  of 
time  in  the  law  courts.  The  number  of  jury  trials 
io  chancery   has   always   been   insigoificant. 

The  act  of  1875,  as  stated,  has  been  placed  by  the 
compilers  of  the  new  Code  in  the  first  article  of  chap- 
ter 9,  which  treats  of  pleading  in  actions  at  law. 
The  act  of  1845  provides  the  mode  of  trying  issues 
of  fact,  and  if  it  had  been  the  intention  of  the  Leg- 
islature to  interfere  with  that  act,  we  think  there 
would  have  been  some  expressions  to  indicate  such 
purpose.  Both  acts  can  stand*.  They  are  not  repug- 
nant, and  we  think  it  was  not  intended  that  they 
should  be.  This  being  so,  even  if  the  language  would 
seem  to  express  a  different  intention,  it  ought  not  to 
receive  such  construction:  Sedg.  on  Stat,  and  Com. 
Law,    103,   104;     2    Baxt.,    249;     2   Sneed,    88. 

Although  the  act  of  1875  did  not  apply  in  the 
case  of  Allen  v.  Saulpaw,  6  Lea,  477,  and  it  was  so 
held  by  the  court,  it  is  obvious  that  the  reasou  con- 
trolling the  court  was,  that  said  act  did  not  apply 
to  trials  of  issues  of  fact  in  the  chancery  court.  It 
did  not  apply,  for  the  further  reason,  that  the  act 
was  passed  long  after  the  filing  of  the  bill.  Special 
Judge  Reese,  delivering  the  opinion  of  the  court,  said: 
"It  is  further  objected  that,  by  the  act  of  1875,  the 
right  at  law  to  submit  issues  to  the  determination  of 
the  jury,  must  be  claimed  in  the  pleadings,  and  that 
the  Legislature  now  in  session,  is  about  to  pass  a 
similar   law   applicable    to     trials    by  jury   in    chancery 

courts.       We   do    not  think   the   act  of  1875  applies  to 
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this  case,  and  it  is  not  the  province  of  this  court  to 
render  the  right  to  demand  a  jury  at  law  and  in 
chancery  symmetrical  and  harmonious,"  etc.  A  jury 
had  been  demanded  and  refused,  and  the  decree  was 
reversed,  this  court  holding  the  demand  may  be  made 
at  any  time  before  the  hearing.  We  think  it  is 
i^lear  that  the  Legislature  did  not  intend  that  the 
act  of  1875  should  apply  to  chancery  courts,  and 
therefore,   it   should    not  receive   that   construction. 

The  result  is,  we  approve  the  report  oi  the  ma- 
jority of  the  Referees,  exceptions  thereto  are  disal- 
lowed, and  the  chancellor's  decree  will  be  re^'^ersed 
and  the  cause  will  be  remanded  to  the  chancery  court 
for  further  proceedings.  The  complainants  will  pay  the 
costs   of  this   court. 


Pomp  Eobison  and  Chakley  Johns  v.  The  State. 

Accomplice.  Testimony  of.  Extent  of  corroboration.  It  is  not  sufficient 
that  the  testimony  of  an  accomplice  be  confirmed  as  to  the  circum- 
stances attending  the  commission  of  the  crime ;  but  before  a  convic- 
tion will  stand,  there  must  be  corroborating  proof  that  the  prisoner 
actually  participated  in  the  offense. 


FROM   RUTHERFORD. 


Appeal   in   error  from  the  Criminal  Court   of  Ruth- 
erford  county.      Matt.   W.   Allen,  J. 
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for   RobisoD   and    Johns. 


Attorney  General  Lea  for  the  State. 

Cooke,  J.,   delivered   the  opinion   of  the  court. 

The  defendants  were  indicted  for  house- breaking  aud 
larceny.  They  were  jointly  tried  and  Robison  con- 
victed upon  both  counts,  and  Johns  found  guilty  of 
petit  larceny.  Sentence  was  pronounced  upon  them 
in  accordance  with  the  finding  of  the  jury,  and  they 
have   appealed. 

They   were   convicted   upon  the  testimony  of  an  ac- 
complice.      There   was   corroborating   testimony    of    the 
witness  as   to    facts  showing   that  he  was  present  when 
the   breaking   jind  larceny  were  committed.      His  state- 
menta  as  to  the   manner  of  the   breaking  and  entering 
the'  hotise,   the   instrument   with   which   it   was  eflfected, 
the  time  of  night  at  which  it  occurred,  how  the  money 
drawer   was   oj^ened,   and  other   occurrences   that  trans- 
pired   in     the     house    while     the     larceny    was     being 
committed,   were   so   corroborated  as   to   leave  no  doubt 
but    that    the    witness     was     present,     and     knew    the 
manner  in   which,  and  the   means    by  which  the  house   • 
was    entered    and     the     larceny    committed,    and    tliiit 
his    statements    in    regard   to   these   matters  were   true. 
But   there   was   no   corroborating   fact   or   circumstance, 
proved  or   shown,  tending  to  corroborate  his  statements 
as  to  the   defendants   having  been   present   and   partic- 
ipating in   the  transaction,   and    their    connection    with 
it  rests    alone   upon   the   unsupported  testimony  of  this 
witness,   and    the    only    question   is  as   to   whether    his 
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testimony  is   sufficiently  corroborated  to  entitle  the   ver- 
dict to   stand. 

The   unsupported   testimony  of  an  accomplice  is   not 
sufficient   to   authorize   a   conviction:     Hall  v.   State,    3 
Lea,   561,       "But    though    it   is   the   settled   practice," 
says   Mr.  Greenleaf,   "to  require  other  evidence  in   cor- 
roboration of  that   of  an   accomplice,  yet   in   regard    to 
the  ina7iner  and  extent  of  the  corroboratioUy  learned  judges 
are  ^ot   perfectly  agreed.       Some   have  deemed  it  suflB- 
cient   if  the  witness   is   confirmed   in   any  material  part 
of  the   case;     others    have    required    confirmatory    evi- 
dence of  the  corpus  delicti  only,  and  others  have  thought 
it   essential   that    there    should    be   corroborating   proof 
that   the   prisoner    actually   participated    in   the   offense, 
and  that   when    several  prisoners   are   to  be  tried,  con- 
firmation is  to  be  required  as  to  all  of  them  before^  all 
can  'be   safely    convicted.       The    latter    is   believed    to 
be   now]  the    prevailing    opinion,    the    confirmation    of 
the    witness   as   to   the   commission   of  the   crime  being 
no   confirmation   at   all   as  respects   the  prisoner.       For 
in   describing   the   cii*cumstances   of  the   offense  he  may 
have   no   inducement   to    speak    falsely,   but    may   have 
every'  motive   to   disclose    the   truth,    if    he  intends    to 
be    believed,   when   he   afterward   fixes   the   crime   upon 
the   prisoner  ^^:     1   Greenl.   Ev.,   sec,   381. 

We  concur  in  the  opinion  that  this  is  the  safer 
and  better  rule,  and  hold  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict,  and  the  judgment 
must   be   reversed   and   a   new   trial   awarded. 
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W.   L.   Boyd  v.  The  State. 

1.  Faxse  Swearing  with  CoNSEiirr  of  Defendant.    The  court  charged 

the  jury  "  if  any  testimony  has  heen  introduced  by  the  defendant, 
upon  which  he  relies,  that  is  false,  and  you  believe  it  is  sworn  to 
with  his  knowledge  and  consent,  that  is,  of  itself,  an  incriminating 
circnmstance,  and  would  be  an  admission  of  the  truth  of  all  that  had 
been  stated  by  the  witnesses  who  say  to  the  contrary,  and  whom  you 
believe  to  be  credible  in  themselves."  Held,  that  the  proposition 
above  stated  is  sustained  by  no  principle  of  law,  and  takes  away  the 
right  of  the  jury  to  weigh  the  testimony. 

2.  BsYEBSiBiiE  Ebsor.    What  is.    To  entitle  the  defendant  to  a  reversal 

it  is  not  necessary  that  he  must  have  been  injured  by  the  error  com- 
plained of  it ;  is  sufficient  if  he  might  have  been  injured  thereby. 


PROM   DAVIDSON. 


Appeal    in  error  from  the  Criminal  Court  of  David- 
son county.       Matt.  W.  Allen,   J. 

E.    H.    East,    Quarles   &  Turley,  J.   J.   Ford 
and  John  V.   Wright  for  Boyd. 

Attorney- General  Lea   and  Tully  Brown  for 
the  State. 

# 

Cooke,  J.,  delivered   the    opinion   of  the  court. 

The  defendant^  Boyd,  was  indicted  for  the  murder 
of  Louisa  F.,  alias  Birdie  Patterson,  alias  Louisa  Nich- 
olson. He  was  tried  at  the  September  term,  1883, 
of  the  criminal  court  of  Davidson  county,  and  con- 
victed of  murder  in  the  second  degree,  which  was 
reversed  on  appeal  to  this  court,  and  the  cause  re- 
manded   for    another    trial :     14    Lea,    161.       He    has 


/ 
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been   again  tried   and    convicted    of   the    same   offense, 
and   has  again   appealed   to  this  court. 

Many  reasons  have  been  assigned  and  urged  iu   argu- 
ment why  this  judgment  should  be  reversed  and  a   new 
trial  again  awarded  the  defendant.     The  only  ones,  how- 
ever,  which   we   deem   necessary   to   notice,  are  the   fol- 
lowing:      The    deceased    was    killed    by   a    pistol-shot 
wound    in    the    left    breast,  from   which   she  very    soon 
thereafter   became  speechless,  and  died  within  the  space 
of  forty   minutes,   without   making   any  statement  as  to 
tlie   person   by  whom  the  shot  was  fired.      She  and   the 
defendant    were    alone    iu    the    room   at   the   time    she 
was    shot.       On    the    trial    the    defendant   advanced    a 
theory   that   the   deceased   had  shot  herself.      The  State 
examined   a   number    of   witnesses,   among   whom   were 
the   persons  who  first  entered  the  room  after  the  shoot- 
ing  was   done,  and   also  others  who  were  of  the  coro- 
ner^s  jury  who  held  an  inquest  over  the  deceased  before 
the   body   was   removed   from  the  room  where  the  kill- 
ing  was   done.       The   deceased    had   on   when   shot,    as 
an    outer  garment,  a  white  or  light  colored  sack,  which 
was   clean,   and   which   was   buttoned   in   front  and  fas- 
tened   around   her   with   a   belt,  and  through  which  the 
ball   penetrated   before    entering    the    breast.       All   the 
witnesses    examined    by   the    State    testified    that   they 
examined   this   sack,   some    of    them    immediately   after 
the   deceased   was   killed,   and   also   upon   the   coroner's 
inquest,   as   well   as   the    face,   neck   and   breast   of  the 
deceased,   in   order   to   see    if    there    were   any   powder 
burns    or    stains    upon    them,   or   either   of  them,  and 
they    state    that    there    were   no   stains   of   powder  or 
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baruSy  or  smoke  of  powder,  upon  this  garment,  or  upou 
the   face,   neck   or  breast. 

After   the   inquest,   the   body,  with   this   sack,  along 

with   the  rest  of  her  clothing,  was  nailed   up  in  a  box 

and   carried    to    an    undertaker's    establishment,   to   be 

prepared    for   interment,   and   the   defendant    introduced 

some    \Fitnesses   who   testified    that  they   examined   said 

sack,    and   also  the  person  of  the  deceased,  after  it  was 

taken    to   the  undertaker's,  and  that  there  were  powder 

stains    or    burns    plainly    visible,    not    only    upon    the 

sack,    but   also   upon   the   neck,   face   and  breast  of  the 

deceased.       And   on   the   trial   the   sack   was   exhibited, 

and   evidently    then    had    numerous    powder    burns   or 

stains    upon    it  that  were  readily  seen  at  a  considerable 

distance.       The   witnesses   Avho    had  examined  it  in  the 

room    where    the    deceased   was    killed,   and   just   after 

the   killing,   stated   on   the   trial   that   these  stains  were 

not   then    upon    it. 

There  was  also  testimony  tending  to  show  that  the 
deceased  herself  could  not  have  held  a  pisLol  at  such 
a  distance  from  her  breast  and  fired  it,  that  there 
^vould  not  have  been  left  powder  burns  or  stains  upon 
this   outward   garment   or   sack. 

In  regard  to  this  matter  the  court  charged  the 
jury,  among  other  things  not  exceptional,  as  follows: 
"If  one  set  of  witnesses  say  there  were  powder  burns 
or  stains,  and  another  set  say  there  were  no  powder 
stains  or  burns,  it  is  for  you  to  decide  exclusively  which 
is  the  truth,  under  the  rules  that  will  hereafter  be 
laid  down,  and  if  any  testimony  has  been  introduced 
by   the   defendant,   upon   which    he   relies,  that  is  false. 
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and  you  believe  it  is  sworn  to  with  his  knowledge 
and  consent,  this  is,  of  itself,  an  incriminating  cir- 
cumstance, and  would  be  an  admission  of  the  truth 
of  all  that  has  been  stated  by  the  witnesses  who  say 
to  the  contrary,  and  whom  you  believe  to  be  credi- 
ble  in   themselves/^ 

He   also   charged  the  same  proposition  as  applicable 
to   the   iatroduetion    of    the    witnesses    on   part   of  the 
State.       This   instruction,   we   think,  is  erroneous.      We 
know   of  no   principle   of  law  which  sustains  the  prop- 
osition  as   above   contained,   and  have  been  referred  to 
none.       It   certainly   took   away   from   the  jury,  in    the 
event   they   believed   the    defendant   had   procured    wit- 
nesses   to    testify   falsely   upon    this    subject,    and    that 
the   State's   witnesses    were,   "in   themselves,   credible," 
all   right   to     weigh    or    consider   the    testimony    of   the 
State\s   witnesses   upon   this   subject,   as   to  whether,   al- 
though  credible,    they    might   not   have   been    mistaken, 
or   from    failure   of    memory   or    other   cause,    misstated 
the   facts   as   to    that    matter;     but    required   them,    in 
the   event  they  came  to  the  conclusion  that  the  defend- 
ant  did   introduce   and   rely   upon    testimony   which    he 
knew   to   be   false,   and    that   the  State's  witnesses  upon 
this  subject  were  credible  in    themselves,  to   take  these 
facts   as   an    admission    by   the   defendant   of  the    truth 
of  all   they    had   stated    upon   that   subject.       That   the 
procurement   or   willful   introduction   of  false   testimony 
is   an   iAcriminating   circumstance   against  the  party  in- 
troducing  it,  all  the  authorities  concur.       But  that  this 
is   to   be,   under  any  circumstances,'  taken  as  an  admis- 
sion  by   the   defendant   of    the    truth    of    all   that   the 
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other   witnesses    have    staled   to    the    contrary,   in   our 
judgment,   is   not  the   law. 

Says  Mr.  Greenleaf:   "  Fabrication  of  evidence,  how- 
ever,  does   not,   of    itself,   furnish    any   presumption    of 
law  against  the  innocence  of  the  party,  but  is  a  matter 
to   be  dealt  with  by  the  jury.      Innocent  persons,  from 
the   influence   of  terror,   from   the   danger   of  their   sit- 
uation,   have   been   sometimes   led   to   the   simulation  of 
exculpatory   facts,   of  which  several  instances  are  stated 
in  the   books '':     1  Greenl.  Ev.,  sec.  37,  citing  3  Inst., 
104,   and    Wills    on    Circum.    Ev.,    113.       Again,    the 
same   author  says :     "  In  regard  to  the  suppression,  fab- 
rication  or   destruction    of    evidence,   the   common   law 
fiirnishes   no  conclusive  rule.       The  presumption,  as  we 
have   seen   in  a  former  volume,  in  such  cases,  is  strong 
against  the   party,   for   the   motive   of  so  doing  is  gen- 
erally  a   consciousness    of    guilt,    but    the   presumption 
of  guilt   is   not   conclusive;     because    innocent   persons, 
under   the   influence  of  terror  from  the  danger  of  their 
situation,   or   induced   by    bad    counsel,   have  sometimes 
been  led  to   the   simulation   or  destruction  of    evidence, 
or  to    prevarication    and    other    misconduct,   the    usual 
concomitants   of  crime.       But    the    burden    of   proof  in 
these   cases   is   on   the   prisoner   to  explain   his   conduct 
to  the  satisfaction  of  the  jury":     3  Gieenl.  Ev.,  sec.  34. 

Mr.  Burrell  says :  "  The  fabrication  or  corruption  of 
evidence  has  been  very  justly  considered  as  creating 
against  the  party  who  has  had  recourse  to  such  a 
practice,  a  presumption  even  stronger  than  the  de- 
struction or  suppression  of  it.  The  detection  of  the 
forgery   of  real   evidence   is   generally  a  strong  circum- 
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stance  agaiost  an  accused  individual^  although,  standing 
alone,  it  can  not  safely  be  considered  as  conclasive, 
owing  to  the  fact  that  innocent  persons  have,  occa- 
sionally, been  betrayed  into  the  weakness  of  resorting 
to  it."  "  But,"  he  adds,  "  the  detection  of  a  delib- 
erate attempt  to  corrupt  the  integrity  of  a  witness 
(constituting,  as  it  does,  a  substantive  offense  in  itself)^ 
is  a  circumstance  which  seems  to  be  of  force  enough 
to  exclude  the  application  of  almost  any  affirmative 
supposition  whatever":  Burrell  on  Circum.  Ev.,  435, 
436.  See  also,*  to  the  same  effect.  Wills  on  Circum. 
Ev.,   82,   85. 

Mr.  Wharton  says:  "This  is  frequently  done  for 
the  purpose  of  attracting  attention  in  a  direction  differ- 
ent from  the  true  one,  and  when  proved,  is  properly 
considered  as  a  moral  indication  entiUed  to  great 
weight":     Whart.    Am.   Crim.   Law,   sec.    715. 

Again  he  says:  "Was  it  done  with  a  view  to 
self-exculpation,  and  if  so,  does  it  bear  the  marks  of 
guilty  consciousness,  or  may  it  be  treated  as  the  act 
of  an  innocent  man,  who,  from  timidity,  seeks  this 
method  of  avoiding  a  trial?"  Whart.  Am.  Crim.  Law, 
sec.    827. 

It  is  very  earnestly  insisted,  however,  that  conced- 
ing the  instruction  as  erroneous,  it  could,  in  view  of 
the  evidence  in  the  record,  have  worked  no  injury 
to  the  defendant,  and  consequently  there  should  be 
no  reversal  of  the  cause  on  account  of  it.  As  it  is 
said,  if  the  jury  believed  this  evidence  on  part  of 
the  defendant  was  false  and  procured  by  the  defend- 
ant,  and   that   the   witnesses   adduced    by   the   State  as 
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to  this  matter  were  credible,  they  would,  necessarily, 
under  proper  instructions,  have  found  the  facts  as 
testified  to  by  them.  It  is  a  sufficient  answer  to 
this  to  say,  that  it  was  the  peculiar  province  of  the 
jury  to  determine  this  fact  from  the  evidence,  and  it 
could  not  be  taken  away  from  them  without  a  viola- 
tion of  the  rights  of  the  defendant.  The  fact  was 
materia],  and  this  court  has  often  said,  that  to  entitle 
the  defendant  to  a  reversal  it  is  not  necessary  that 
we  shall  see  that  the  defendant  mvst  have  been  in- 
jured by  the  error  complained  of,  but  it  is  sufficient 
if  he  might  have    been    injured   by   it. 

Various  other  exceptions  have  been  taken  to  the 
charge  of  the  court  and  errors  assigned  in  argument, 
and  while  other  portions  of  the  charge,  in  one  or  two 
iustances,  may  be  subject  to  some  verbal  criticism,  we 
do  not  think  it  contains  any  other  reversible  error, 
nor  do  we  deem  it  necessary  to  notice  any  of  the 
other  exceptions  insisted  upon.  For  the  error  in  the^ 
charge  above  specified,  however,  we  reverse  the  case 
and  award   another  trial. 
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A.  W.   WooTEN  V.  Jesse  Daniel. 

1.  Appeal  Bond.     When  it  gives  no  right  of  appeal.    Filing  of  transcript. 

Execution  of  an  appeal  bond  seven  months  after  final  judgment 
rendered  in  the  circuit  court,  gives  no  right  of  appeal,  and  the  filing 
of  a  transcript  in  the  Supreme  Court,  without  application  for  a  writ 
of  error,  confers  no  jurisdiction  upon  the  court,  and  any  proceedings 
had  therein  upon  such  transcript  are  void. 

2,  Enjoining  Judgment.    A  court  of  chancery  will  enjoin  a  void  judg- 

ment as  well  as  any  judgment  obtained  by  fraud. 


FROM    DICKSON. 


Appeal  from  the  Chancery  Court  at  Charlotte.  G. 
H.  Nixon,  Ch. 

T.  .C.   Morris  and   F.   McNeilly   for  complainant. 

Jacob  Leech   for  defendant. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  obtained  a  judgment  in  the  circuit 
court  of  Dickson  county,  in  March,  1876,  in  an  action 
for  slander  for  one  cent  damag<*s,  and  the  presiding 
judge  gave  judgment  that  he  recover  one  cent  cost, 
and  that  as  to  the  residue  of  the  cost,  each  party 
should  pay  his  own  cost.  From  this  judgment  no 
appeal   was   prayed    or   granted. 

About  seven  months  after  said  judgment  was  ren- 
dered, to- wit,  October  9,  1876,  a  bond  for  appeal  was 
executed,  and  thereupon  the  clerk  sent  up  a  transcript 
of  the   said  cause   to   this   court.       Afber    the    lapse   of 
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several  years  the  cause  was  disposed  of  by  the  '^Ar- 
l)itration  Coiiii}."  They  reversed  the  judgment  and 
gave  judgment  in  favor  of  defendant  below  for  all 
the  costs,  and  this  judgment  was  made  the  judgment 
of  this  court.  Upon  this  judgment  execution  was 
issued,  and  thereupon  this  bill  was  filed  to  enjoin  it 
perpetually. 

The  bill  recites  the  facts  hereinbefore  stated,  which 
are  admitted  by  the  answer.  It  also  appears  that  no 
writ  of  error  was  applied  for,  or  notice  given  to 
Wooten,  and  that  he  had  no  notice  of  the  proceed- 
ings in  said  cause  after  final  judgment  in  the  circuit 
court,  until  after  the  issuance  of  the  execution  from 
this   court. 

The  judgment  in  the  circuit  court  was  final  and 
conclusive.  No  appeal  was  prayed  for,  or  granted. 
The  execution  of  the  bond  for  appeal  seven  months 
after  final  judgment,  conferred  no  right  of  appeal,  and 
the  filing  of  a  transcript  thereafter  in  this  court,  with- 
out application  for  writ  of  error,  conferred  no  juris- 
diction upon  this  court  to  review  the  proceedings  had 
in  the  lower  court.  The  w^hole  proceeding  was  a 
nullity.  It  is  not  pretended  that  the  cause  was  brought 
up  by  writ  of  error,  and  it  is  equally  certain  it  was 
not  brought  to  this  court  by  appeal.  There  was, 
therefore,  no  case  between  the  parties  in  this  court, 
although  a  transcript  had  been  filed  with  the  clerk. 
The  cause  had  been  finally  determined  months  before 
the  transcript  was  filed  by  defendant.  There  was, 
therefore,  a  judgment  wrongfully  rendered  by  a  court 
having  no  jurisdiction  against  a  party  having  no  notice. 
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and  such  a  judgment  was  absolutely  void,  as  repeat- 
edly held  by  this  court :  1  Heis.,  29 ;  7  Heis.,  675  ; 
6  Yer.,   471;     8    Hum.,  491. 

And  a  court  of  chancery  will  enjoin  such  judgnaent, 
as  well  as  any  judgment  obtained  by  fraud :  8  Ham., 
491;     7   Heis.,   672;     11    Hum.,  522;     1    Head,  229. 

The  chancellor  so  held,  and  the  Referees  recom- 
mend an  affirmance  of  his  decree,  with  a  modification, 
not  excepted  to,  and  defendant's  exceptions  to  their 
report  will   be   set   aside,  and  their   report  confirmed. 


George  W.  Leonard  v.  M.  T.  O'Neal,  Executor. 

Sheriff's  Return.  Explanalion  of,  by  parol  evidence,  A  sheriff's  testi- 
monj  in  explanation  of  what  was  meant  by  his  return  is  competent, 
and  properly  admitted  when  it  does  not  contradict  such  return. 


FROM    MARSHALL. 


Appeal   in   error   from   the    Circuit    Court    of    Mar- 
shall  county,       W.   S.   McLbmore,  J. 

W.   J.   Leonard   for   Leonard. 

Warner,   Lewis  &  Miller  for  O'Neal. 

Cooke,  J.,   delivered    the  o))iuion  of  the  court. 

This   was  an  action  of  ejectment.       The  land  of  the 
plaintifi^  in   error  was    levied   on,   he   being   in   posses- 
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sioDy  an  order  of  condemnation  had  and  venditioni  ex- 
ponas  issued,,  under  which  it  was  sold  and  purchased 
by  the  defendant  in  error.  Leonard  waived  in  writing 
on  the  order  of  sale  any  advertisement  of  the  sale, 
and  the  sheriff,  in  his  return,  stated  that  advertisement 
and  notice  had  been  waived  in  writing,  on  the  order 
of  sale  by  the  defendant  below.  On  the  trial,  the 
plaintiff^  proved  by  the  sheriff*,  over  the  objection  of 
defendant,  that  he  gave  the  defendant,  in  writing,  the 
twenty  days^  notice  of  the  time,  place,  etc.,  of  sale 
as  required  by  law,  and  explained  that  the  statement 
in  his  return  that  the  defendant  had  waived  adver- 
tisement and  notice,  had  reference  alone  to  the  ad- 
vertisement in  the  newspapers,  and  notice  of  the  sale 
by  posters  required  to  be  put  up  at  public  places, 
and  was  not  intended  by  him  to  mean  the  twenty 
days'  written  notice  to  the  defendant  in  possession  re- 
quired by  the  statute,  which  had  been  actually  given 
him  at   the   time  the    return    was   written. 

We  think  this  was  not  a  contradiction  of  his  re- 
turn, and  was  competent  and  properly  admitted.  The 
defendant  below  testified  that  no  such  notice  was  ever 
given  him,  but  the  jury,  under  a  proper  charge,  found 
for  the  plaintiff*,  and  there  is  evidence  sufficient  to 
support  the  verdict.  Some  other  objections  were  taken, 
Wt  we   think  there    is   nothing    in    them. 

We  see  no  error  in  the  record  and  affirm  the 
judgment. 
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Amos   Hays  v.   Loyd   Cecil,   Administrator. 

DiSTRiBUTiOK  OF  ASSETS.  The  rights  of  creditors  where  decedent  left  a^^is 
in  this  and  another  State.  C.  died  in  Florida,  leaving  assets  in  Florida 
and  Tennessee.  Insolvency  was  suggested  by  the  duly  appointed  ad- 
ministrators in  both  States,  and  the  assets  in  each  State  applied  to 
the  claims  due  there.  The  Florida  creditors  received  more  than 
fifty  per  cent.,  the  Tennessee  creditors  less.  Suit  was  brought  by  a 
Florida  creditor  to  recover  from  the  Tennessee  administrator  hi^ 
pro  rata  share  of  the  assets  in  that  State.  Held,  that  he  could  re- 
cover nothing,  as  he  had  already  received  a  larger  per  cent,  on  his 
claim  than  the  Tennessee  creditors ;  that  the  assets  in  both  States 
made  up  but  one  estate,  and  that  all  creditors  were  entitled  to 
share  equally  therein. 


FROM    MAURY. 


Appeal  from  the  Chancery  Court  at  Columbia.       W. 
S.   FLEMI^'G,  Ch. 

McDowell  &  Webster  for  complainant. 

W.   B,  Gordon   for   defendant. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

John  W.  Cecil  died  in  Florida,  where  he  resided, 
leaving  a  considerable  estate  in  Tennessee,  and  some 
real  and  personal  estate  in  Florida.  The  complainant 
administered  in  Florida  and  the  defendant  in  Tennessee. 
The  assets  in  Florida  amounted  to  something  over  $1,400, 
the  debts  to  about  $2,440,  the  complainant's  claim 
against  the  estate  being  about  $2,340.  The  estate  being 
insolvent,  was  administered  as  such,  under  the  laws  of 
Florida,   and    complainant    received   $1,348   as   his  pro 
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roto  share  upon  his  debt.  The  defendant,  as  admin- 
istrator in  Tennessee,  also  suggested  the  insolvency  of 
the  estate  in  the  county  court  of  Maury  county.  He 
made  final  settlement  there,  and  having  a  fund  of 
1580,  by  order  of  the  said  county  court  this  fund  was 
transferred  to   the   chancery   court. 

A  bill  by  creditors  in  a  trust  deed  made  by  in- 
testate, had  been  previously  filed  in  said  chancery 
court,  to  bring  to  sale  a  valuable  tract  of  land  to 
pay  the  secured  debts.  The  preferred  debts  exhausted 
the  proceeds  of  the  sale,  leaving  debts  still  outstand- 
ing against  the  estate  amounting  to  about  $1,000,. 
upon  which  nothing  bad  been  paid.  .  The  chancellor 
directed  the  application  of  the  $580  to  be  made  to 
these  debts,  which  was  done.  After  this,  and  about 
one  month  before  the  expiration  of  three  and  one- half 
years  after  the  grant  of  administration  in  Tennessee, 
the  complainant,  a  citizen  of  Florida,  filed  this  bill 
to  obtain  satisfaction  of  the  balance  due  him  from  intes- 
tate, being  about  $1,364,  including  the  interest  thereon.. 
The  defendant  answered  the  bill,  pleading  fully  admin- 
istered,  and   other   defenses. 

The  chancellor  held  and  decreed  that  complainant 
wad  entitled  to  a  pro  rata  upon  his  claim  of  $1,364,. 
including  interest,  with  the  other  creditors  upon  whose 
claims  the  $580  had  been  paid,  and  gave  a  personal 
decree  against  defendant  for  the  same,  and  the  defend- 
ant appealed. 

The  Referees  have  reported  recommending  a  mod- 
ification   of  the   decree  of    the    chancellor   by   allowing^ 

complainant  to   take  a  decree  against  defendant  as  ad- 
11— VOL.  16. 
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ministrator  for  the  balance*  due  on  his  claims,  but 
refusing  to  allow  any  personal  recovery  against  defeud- 
ant;  and  also  holding  that  complainant  is  not  entitled 
to  any  thing  from  the  fund  in  Tennessee,  until  the 
Tennessee  creditors  had  received  the  same  pro  rata, 
that  he,  complainant,  had  been  paid,  and  they  rec- 
ommend that  costs  be  divided.  The  complainant  has 
excepted  to  this  report.  He  insists  that  the  two  ad- 
ministrations are  distinct  and  independent,  and  that 
his  right  to  share  in  the  distribution  of  the  fund  in 
Tenne?«see  can  not  be  affected  by  any  thing  done  in 
the   administration   of  the   estate  in    Florida. 

^While  it  is.  true  that  the  administrations  are  dis- 
tinct and  independent,  in  the  sense  that  the  admin- 
istration in  Tennessee  can  not  control  the  assets  in 
Florida,  nor  are  the  sureties  in  one  State  of  the  ad- 
ministrator liable  for  the  delinquencies  of  the  admin- 
istrator in  the  other,  yet  these  rules  of  procedure  do 
not  militate  against  the  fundamental  principles  of  our 
statutes,  that  the  estates  of  insolvent  deceased  per- 
sons shall   be   divided   amongst   their   creditors   ratably. 

It  has  been  said  that,  under  our  statutes,  there  is 
no  case  in  which  a  creditor  can  obtain  satisfaction 
of  his  entire  debt  out  of  the  estate  of  a  deceased  in- 
solvent person  to  the  injury  of  other  creditors.  Our 
courts  permit  non-resident  creditors  to  file  their  claims 
against  a  deceased  insolvent,  upon  terms  of  perfect 
equality  with  domestic  creditors,  as  to  the  distribution 
of  the  fund.  Our  statutes  say  all  creditors  shall  share 
in  the  fund  equally  in  proportion  to  their  debts, 
\^ithout  reference    to    the    form  of   the    debt  or   I'esi- 
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dence  of  creditor.  But  no  creditor  is  permitted  to 
appropriate  more  of  such  effects  than  his  just  share^ 
to   the   prejudice   of   equally   meritorious   creditors. 

CompIainant^s  bill  shows  that  he  has  received  pay- 
meut  on  his  claim  out  of  the  assets  of  the  deceased 
insolvent  debtor^  and  it  would  be  inequitable  and  re- 
pugnant to  the  policy  of  our  laws^  to  allow  him  to 
take  from  other  creditors  the  funds  in  this  State^  with- 
out accounting  for  so  much  as  he  has  already  received. 
.  The  estate  in  this  case  is  admitted  to  be  insolvent  in 
both  States.  It  is  but  one  estate  of  one  person.  Com- 
plainant has  received  more  than  fifty  per  cent,  of  his 
claim;  the  Tennessee  creditors  have  received  less  out 
of  said  insolvent  estate.  But  it  is  said  that  the  debts 
paid  by  the  $580  were  barred  by  the  statute  of  two 
and  one-half  years,  and  their  payment  by  the  admin- 
istrator was  a  devastavit.  The  chancellor  adjudged 
that  they  were  valid  debts  against  the  estate,  and 
admitted   them   as   such   to   share  iu  the  distribution  of  : 

the  fund,   and   the   complainant   has   not  appealed. 

The  defendant  also  excepted,  contesting  the  right 
of  complainant  to  any  judgment  against  the  adminis- 
trator, or  his  liability  for  costs.  The  suggestion  of  ^ 
insolvency  operated  to  enjoin  suits  against  him,  and 
it  appearing  that  no  funds  were  in  his  hands,  or  could 
come  to  his  hands,  the  complainant  was  not  entitled 
to  any  judgment  against  him,  and  he  having  rightfully 
paid  out  all  the  funds  in  his  hands  and  made  full 
settlement  of  his  administration,  the  complainant  having 
received  more  than  his  share  of  the  assets,  the  bill 
should   have   been   dismissed   at  complainant's   cost. 
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We  are  of  opinion  that  the  decree  in  favor  of  cx)m- 
plainant,  was  erroneous^  and  the  report  of  the  Referees 
is  approved  and  will  be  confirmed,  with  the  modifi- 
cation indicated,  and  decree  rendered  in  conformity 
thereto,  upon  the  ground  that  the  complainant  has 
received  already,  out  of  the  funds  of  the  estate,  his 
full  pro  rata  share.  The  costs  will  be  paid  by  com- 
plainant. 


Emily    D.  Williams  et  al.  v.  J.  Minnick  Wil- 

LIAMS   et  al. 

1.  Tbust  Funds.  Investment  of  in  the  payment  of  real  estate.  In  1866,  W. 
conveyed  a  tract  of  land  to  his  wife  and  children,  as  follows:  "For 
her  sole  and  separate  use  and  benefit  together  with  his  childreOf 
free  from  his  debts  and  contracts,  she  to  have  control  of  the  prop* 
erty,  and  in  the  event  of  her  death  before  his  own,  the  property  was 
to  revert  to  him  in  trust  for  his  children.'^  Under  a  decree  of  court 
this  land  was  sold  and  proceeds  invested  in  part  payment  for  a  tract 
of  land  bought  by  W.  in  another  county,  and  to  be  held  as  the  first 
tract  was.    A  lien  was  reserved  by  the  vendor  on  this  latter  tracts 

.  f  and  on  failure  to  pay  the  last  note  it  was  sold,  bringing  several  thoa- 

■  ^  *  sand  dollars  more  than  the  last  note.    Complainants  file  their  bill 

claiming  that  they  are  entitled  to  be  repaid  the  trust  funds  invested, 
before  the  vendor  can  enforce  his  lien.  Held^  that  they  have  no 
prior  equity  to  the  vendor  and  must  allow  him  to  enforce  his  lien. 

2.  Same.    Distribution  of  surplus  where  trust  funds  were  inwested  in  port 

payment  of  land.  Where  trust  funds  are  invested  in  land  subject  to 
a  lien,  and  the  lien  is  enforced,  the  land  being  sold,  the  surplus, 
after  paying  ofi*  the  lien  debt,  stands  in  place  of  the  land,  and  the 
rights  of  the  parties  in  it  are  the  same  as  they  were  in  the  land,  and 
surplus  must  be  distributed  in  proportion  to  the  amount  of  tnut 
funds  and  the  value  of  the  land  originally. 
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3.  CoKflTBUCnoN  OF  Deed.     Conveyance  for  hen^   of  wife  and   children. 

Where  a  tract  of  land  is  conveyed  to  the  wife  "  for  her  sole  and  sep- 
arate use  and  benefit,  together  with  her  children,  she  to  have  control 
of  the  property,  and  in  the  event  of  her  death  before  his  (the  hus- 
band's), the  property  to  revert  to  him  in  trust  for  his  children,"  the 
wife  takes  a  life  estate  for  herself  with  a  trust  in  favor  of  the  vhiU 
dren  jointly  with  her  during  life,  with  remainder  to  the  children 
after  her  death,  the  husband,  if  surviving,  taking  the  legal  estate  for 
benefit  of  children. 

4.  MORTQAOB    BY    WiFE    OF    LiFE    ESTATE    HELD    FOR  HeBSELF  ASH 

Chh^dbek.  Where  wife  holding  a  life  estate  in  land  for  herself 
with  a  trust  in  favor  of  children  jointly  with  her  during  life,  with 
remainder  to  children  after  her  death,  gives  a  mortgage  on  the  prop- 
erty and  the  land  is  sold,  the  mortgagee  is  entitled  to  the  value  of 
the  wife's  life  estate;  the  remainder  belongs  to  the  children. 


FROM   MAURY, 


Appeal  from  the  Chancery  Court  at  Columbia.      W. 
8.  Fleming,  Ch. 

Cooper  &  Stoceell  for  complainants. 

Barnett  &  Hughes  for  defendants. 

Free3IAN,  J.,  delivered   the   opinion    of   the    court. 

The  facts  on  which  this  case  must  turn  are  sub- 
stantially as  follows :  In  1866,  J.  Minnick  Williams, 
the  husband,  conveyed  about  six  acres  of  land  in  Edge- 
field, Davidson  county,  to  his  wife  and  use  of  his 
children,  as  follows,  for  her  sole  and  separate  use  and 
benefit,  together  with  his  children,  free  from  his  debts 
and  contracts;  she  to  have  control  of  the  property, 
and  in  the  event  of  her  death  before  his  own,  the 
property  was  to  revert  to  him  in  trust  for  his  chil- 
dren.      He   only   had   two   children   at   that   date. 
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One  OraDville  Pillow  had  executed  a  deed  of  trust, 
in  Maury  county,  conveying  a  tract  of  land  of  up- 
wards of  600  acres,  to  James  H.  Thomas,  trustee^  for 
the  payment  of  a  large  indebtedness  of  said  Pillow. 
A  bill  was  filed  bv  said  Thomas  to  administer  said 
trust  in  the  chancery  court  at  Columbia,  Tennessee, 
and  a  decree  had  for  a  sale  of  the  laud  conveyed  to 
him,  Thomas  being  appointed  commissioner  to  make 
said  sale,  with  authority  to  sell  privately.  He  sold 
said  land  to  J.  Minnick  Williams,  at  the  price  of 
about  $40,000,  Williams  paying  $10,000  cash  and  giving 
his  three  notes,  due  one,  two  and  three  years,  for 
balance.  This  sale  was  reported  to  the  chancery  court 
and   regularly   confirmed. 

October,    1868,    Williams    and     wife    filed    a    bill    in 
the   chancery   court   of   Davidson    county   for   a   sale    of 
the   Edgefield   land,  to  which  their   children,  then  num- 
bering three,  were  parties,  and  represented  by  a  guardian 
ad   litem,   who   filed   an   answer   for  them. 

The  purpose  of  this  bill  was  a  sale,  and  specifi- 
cally seeking  a  reinvestment  of  the  proceeds  in  the 
land  purchased  by  the  father  in  Maury  county,  stating 
the  fact  that  the  Maury  county  lands  had  not  been 
paid  for,  but  that  such  investment  would  be  manifestly 
to  the  interest  of  all  parties,  giving  as  reasons,  that 
the  Edgefield  property  yielded  no  income,  was  heavily 
taxed,  and  Williams,  the  father,  was  a  farmer,  and 
without  income  save  from  his  farm,  and  did  not  wish 
to  continue  the  burden  of  holding  the  Edgefield  land 
and   paying   taxes   thereon  from   his   own   purse. 

By  a   decree    of   that    court   proof    was    ordered   to 
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1)6   taken    as   to    the   advisability   of    the    sale    and    in- 
vestment as   prayed  for,  the  master  to  report  the  resnlt* 
The    Maury   county  lands  were   shown    by  the  testimony 
OD   this   inquiry   to   be   a    valuable   and   safe  investment 
at   that   time,  and  estimated  to   be   worth    from  $60,000 
10   $65,000.       On    favorable    report   by   the   master,   the 
land    was   ordered    sold   as   prayed   for.      It  was   added, 
**and    the   court   doth   expressly   order  and   decree,  that 
the    proceeds   of   such   sale,   after   paying   the   costs   and 
expenses,  shall   be  vested  in    the  farm  in  Maury  county^ 
and   shall    be    impreased    with    the   same   trusts   as   now 
appertain    to   the   said   tract    of    six    acres,   and    in  that 
]X)sition    shall   continue   to    be  held  as  said    land  is  now 
held     for    the    benefit    of   complainant,   Emily   D.,   and 
said    defendants,    to* wit — the    three   children,     parties   to 
the    p  oceedings."       Williams    became   the    purchaser    at 
the    master's   sale    at    the    sum    of    $6,675,   paying   the 
money     into     court,     whereupon     the     title     was    regu- 
larly   vested     in    him   by    decree    confirming    the    sale. 
The  land   was   ordered  in  this   case   to   be   sold    on    one 
and    two    years,    but   the    father    paid   it   all    at    once, 
evidently   with  the   purpose  of  facilitating  the  investment 
sought. 

It  was  then  ordered  that  the  master  apply  the 
money  to  the  piyment  of  so  much  of  the  purchase 
money  as  it  would  discharge  of  the  Maury  county 
lands,  and  report  his  action  to  some  future  day  of  the 
court.  On  May  25,  1870,  the  master  reported  that 
he  had  paid  the  entire  sum  of  $6,675  to  James 
H.  Thomas,  and  filed  his  receipt  for  the  same  as  fol- 
lows: 


\ 
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Beceived  of  Morton  B.  Howell,  clerk  and  master  of  the  chanoerj  court 
at  Nashyille,  $6,675,  being  the  proceeds  of  a  sale  of  a  piece  of  real  estate 
in  Edgefield,  lately  the  property  of  the  wife  and  children  of  J.  Minnick 
Williams,  and  purchased  by  said  Williams,  under  a  decree  in  said  suit,  in 
payment  of  so  much  of  the  purchase  money  of  a  tract  of  land  in  Maury 
county,  Tennessee,  bought  of  me  by  the  said  J.  Minnick  Williams,  and 
on  which  he  now  resides,  and  which  said  sum  so  paid  to  me  has  been  or- 
-dered,  as  I  understand,  by  said  court  to  be  vested  in  said  land  for  the 
use  and  benefit  of  the  wife  and  children  of  said  Williams. 

[Signed.]  James  H.  Thomas, 

SnpKiai  Commissioner  Chasicery  OourL 

Without  noticing  at  present  several  other  transac- 
tions and  '  proceedings  connected  with  these  parties  and 
the  properties  we  have  mentioned,  it  suffices  to  eay^ 
that  aft€r  this  investment  thus  made,  the  purchase 
moi^ey  due  by  the  father  on  the  Maury  county  lands 
was  paid,  except  the  last  note,  on  which  a  judgment 
was  had  in  the  chancery  court,  under  which  the  land 
was  about  to  be  sold,  at  the  filing  of  the  present  bill, 
to  enforce  the  vendor's  lien  for  the  purchase  money 
retained  at  the  sale  at  which  Williams  had  purchased. 
The  land,  as  we  learn  from  the  record,  has  since  been 
sold  and  purchased  by  the  owner  at  the  time  of  this 
judgment,  Van  Leer  Polk,  at  Jl  8,000,  some  several 
thousand   dollars   more   than   his  judgment. 

This  bill  is  filed,  stating  substantially  these  facts, 
seeking  to  have  the  $6,675,  paid  into  the  land  by  the 
order  of  the  chancery  court,  paid  back  to  complainants 
out  of  the  land,  maintaining  that  complainants  have  a 
superior  equity  to  have  this  sum  paid  them  out  of 
the  Maury  county  land  to  the  owner  of  the  vendor's 
lieu,  existent  and  fixed  at  the  date  when  the  money 
was  paid  to  Thomas,  and  well  understood  to  exist  by 
all   parties  at   the  time   the  investment   was  ordered,  as 
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^well  as  when  actually  made.  We  have  carefully  read 
the  bill  and  looked"*  at  the  facts  as  they  appear  in 
the  record,  and  can  find  no  possible  ground  on  which 
this  equity  can  stand.  In  fact,  we  suspect  the  learned 
draftsman  of  the  bill  found  it  difficult  to  arrive  at  a 
definite  basis  on  which  to  rest  this  claim,  as  much  of 
the  bill  is  made  up  of  general  statements,  showing  how 
complainants  would  be  deprived  of  their  only  property 
if  the   relief  sought  can   not   be   had. 

We  proceed  summarily  to  state  our  conclusions  on 
this  feature  of  the  case.  It  is  beyond  question,  and 
so  admitted  in  argument,  that  the  relief  sought  can 
only  be  had  on  the  basis  that  the  fund  arising  from 
the  sale  of  the  Edgefield  land  was  a  trust  fund,  and 
that  the  parties  against  whom  the  relief  is  sought, 
have  been  participants  in  some  fraudulent  or  unauthor- 
ized conduct  with  said  fund,  or  stand  in  the  shoes 
of  some  one  guilty  of  such  conduct,  and  so  are  bound 
by  reason  of  this  to  respond  to  the  equity  claimed. 
It  may  be  conceded,  for  the  argument,  that  Polk  stands 
in  the  shoes  of  Thomas,  the  commissioner,  as  to  his 
judgment  on  the  last  purchase  money  note  for  the 
Maury  county  lands,  but  what  equity  these  parties 
could  possibly  have  had  against  Thomas,  were  he  en-' 
forcing   that  judgment,   we   are   unable   to   see. 

The  chancery  court  of  Davidson  county,  having  ju- 
risdiction of  the  person  and  subject  matter,  ordered 
the  sale  of  the  Edgefield  property  specifically  for  the 
investment  which  was  made.  It  was  made  with  all 
the  facts  before  the  court,  and  the  report  made  of 
the  investment  regularly   confirmed    by   the   court.      It 
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is   futile   to  say,   that  it   was  but   un  investment  in  th^ 
note   held    by    Thomas.       The    whole    purpose    was   to 
invest     in     the     land,    and     this     is     what    was     done. 
Thomas    was    guilty   of    no    breach    of    any   trust  whea 
he   received    the   money    from    the   clerk    and    master  oF 
the  chancery   court   of    Davidson   county.       The    decree^ 
of  that   court    was  ample   authority    for  the   investment. 
This   turns    out   to   have   been    a   most   improvident   in- 
vestment   on    the    part     of    the    chancery    court    of    a 
fund   belonging   to   a    married     woman,    but    while   that 
decree   remains   in    full   force  and   effect,  unreversed  and 
unappealed     from^   it   stands  a   complete    justification^  as 
a    matter   of  law,  for   all   that   has   been   done.      In  the 
light  of  the    facts   as  shown    to   the   court,   it  appeared 
to   be  a   proper   iuvestment,   and   no   subsequent  changes 
can    invalidate    what   has   been  done.       All   that   can  be 
said    of    this    transaction    is,   that    it    was     unfortunate^ 
but   is   now,   as   far   as   we  can    see,   irreparable. 

It  is  argued,  these  parties  are  entitled  to  be  sub- 
rogated lo  the  rights  of  certain  creditors,  whose  debt& 
are  claimed  to  have  been  discharged  by  Thomas,  as 
provided  under  the  trust  deed,  and  for  the  payment 
of  which  the  land  had  been  conveyed  to  him  as  trustee. 
We  need  only  say,  that  no  such  equity  can  possibly 
arise  on  the  facts  of  this  case.  Tlie  money  was  not 
paid  to  Thomas  to  discharge  any  particular  debt  secured 
by  that  trust,  even  if  it  could  be  shown,  as  is  doubtful, 
that  this  particular  money  was  appropriated  to  any  spe- 
cific debt.  It  was  simply  what  was  directed  by  the 
chancery  court,  an  investment  in  the  Maury  county 
land,    by    paying    a    portion    of    its    price,    which    was 
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credited  on  Williams'  note,  then  due,  for  it.  Had  he 
paid  tbe  bahmce  due,  these  parties  would  have  secured 
an  interest  in  the  land  in  the  proportion  the  money 
thns  paid  bore  to  its  whole  price.  That  would  have 
l)eeii  all  of  it.  As  it  has  been  swept  away  by  a  prior 
lien,    they   must   submit    to   it. 

The  only  other  question  necessary  to  be  noticed,  ia 
as  to  the  surplus  of  several  thousand  dollars  left  after 
discharging  the  judgment  owned  by  Polk.  It  is  the 
case  of  parties  owning  land,  in  different  proportions, 
subject  to  a  prior  lien.  That  lien  has  been  enforced 
and  the  debt  secured  satisfied,  leaving  a  surplus.  That 
surplus  stands  in  the  place  of  the  land,  and  their 
rights  in  it  are  precisely  what  they  would  have  been 
in    tbe    land. 

The  wife,  however,  in  this  case,  is  shown  to  have- 
joined  her  husband  in  a  mortgage  of  the  Maury  county 
lands,  by  which  she  conveyed  "all  the  claim  or  right 
of  estate  of  whatever  kind  in  said  tract  of  land,"" 
which  she  had  at  the  time,  to-wit,  in  January,  1871. 
This  was  after  the  passage  of  the  act  of  1869  and 
1870,  chapter  99  (Thompson  &  Stager's  Code,  section 
2486,  a,b,e),  authorizing  a  married  woman  to  convey 
her  separate  estate,  provided  the  power  of  disposition 
is  not  expressly  withheld  in  the  deed  or  will  under 
which  she  holds  the  property.  This  mortgage  has  been 
enforced  and  her  rights  cut  off*  in  this  land.  See 
MuUoy  V.    Qapp,   2   Lea,   586. 

What  interest  did  the  mother  and  children  take 
under  this  deed  ?  We  have  most  wisely  abandoned 
technical  rules   in   the    construction    of    conveyances   in 
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ministrator    for    the    balanco    due    on    his   claims^    but 
refusing  to  allow  any  personal  recovery  against  defend- 
ant,  and   also   holding   that  complainant  is  not  entitled 
to   any   thing   from   the    fund    in   Tennessee,    until    the 
Tennessee    croditora    had    received   the   same   pro   rata, 
that  he,    complainant,    had    been   paid,    and    they   rec* 
ommend   that   costs   be  divided.       The  complainant  has 
excepted  to  this    report.      He   insists  that   the   two    ad- 
ministrations   are    distinct    and    independent,    and   that 
his   right   to   share   in    the   distribution   of  the   fund    in 
Tennessee   can    not   be   affected   by   any   thing   done    in 
the   administration    of  the   estate  in    Florida. 

^While  it  is  true  that  the  administrations  are  dis- 
tinct and  independent,  in  the  sense  that  the  admin- 
istration in  Tennessee  can  not  control  the  assets  in 
Florida,  nor  are  the  sureties  in  one  State  of  the  ad- 
ministrator liable  for  the  delinquencies  of  the  admin- 
istrator in  the  other,  yet  these  rules  of  procedure  do 
not  militate  against  the  fundamental  principles  of  our 
statutes,  that  the  estates  of  insolvent  deceased  per- 
sons shall    be   divided   amongst  their   creditors   ratably. 

It  has  been  said  that,  under  our  statutes,  there  is 
no  case  in  which  a  creditor  can  obtain  satisfaction 
of  his  entire  debt  out  of  the  estate  of  a  deceased  in- 
solvent person  to  the  injury  of  other  creditors.  Our 
courts  permit  non-resident  creditors  to  file  their  claims 
against  a  deceased  insolvent,  upon  terms  of  perfect 
equality  with  domestic  creditors,  as  to  the  distribution 
of  the  fund.  Our  statutes  say  all  creditors  shall  share 
in  the  fund  equally  in  proportion  to  their  debts, 
without   reference    to    the    form   of    the    debt  or  1*681- 
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dence  of  creditor.  But  no  creditor  is  permitted  to 
appropriate  more  of  such  effects  thau  his  just  share^ 
to   the    prejudice   of  equally   meritorious   creditors. 

Complainant^s   bill   shows   that  he  has  received  pay- 
ment   on    his   claim   out   of    the   assets  of  the   deceased 
insolvent   debtor,   and   it   would   be  inequitable  and  re- 
pugnant  to   the   policy   of  our    laws,   to   allow   him    to 
take    from  other  creditors  the  funds  in  thid  State,  with- 
out   accounting  for  so  much  as  he  has  already  received. 
.  The  estate  in  this  case  is  admitted  to  be  insolvent  in 
both  States.      It  is  but  one  estate  of  one  person.     Com- 
plainant has   received   more   than   fifty  per  cent,  of  his 
claim;     the  Tennessee  creditors   have  received   less   out 
of  said  insolvent  estate.       But  it  is  said  that  the  debts 
paid   by   the   $580   were   barred    by   the   statute  of  two 
and   one-half  years,  and   their   payment  by  the   admin- 
istrator   was    a    devastamt.       The    chancellor    adjudged 
that    they    were    valid    debts    against    the   estate,   and 
admitted   them   as   such   to   share  in  the  distribution  of 
the   fund,   and  the   complainant  has   not   appealed. 

The  defendant  also  excepted,  contesting  the  right 
of  complainant  to  any  judgment  against  the  adminis- 
trator, or  his  liability  for  costs.  The  suggestion  of 
insolvency  operated  to  enjoin  suits  against  him,  and 
it  appearing  that  no  funds  were  in  his  hands,  or  could 
come  to  his  hands,  the  complainant  was  not  entitled 
to  any  judgment  against  him,  and  he  having  rightfully 
paid  out  all  the  funds  in  his  hands  and  made  full 
settlement  of  his  administration,  the  complainant  having 
received  more  than  his  share  of  the  assets,  the  bill 
should   have   been   dismissed   at   complainant's   cost. 
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We  are  of  opinion  that  the  decree  in  favor  of  com- 
plainant, was  erroneous,  and  the  report  of  the  Referees 
is  approved  and  will  be  confirmed,  with  the  modifi- 
cation indicated,  and  decree  rendered  in  conformity 
thereto,  upon  the  ground  that  the  complainant  has 
received  already,  out  of  the  funds  of  the  estate,  his 
full  pro  rata  share.  The  costs  will  be  paid  by  com- 
plainant. 


Emily    D.  Williams  et  al.  v.  J.  MixNNICK  Wil* 

LiAMS  et  aL 

1.  Tbubt  Funds.    InvetiiMrd  of  in  the  payment  of  real  estate.    In  1866,  W. 

oonvejed  a  tract  of  land  to  his  wife  and  children,  as  follows :  "  For 
her  sole  and  separate  use  and  benefit  together  with  his  children, 
free  from  his  debts  and  contracts,  she  to  have  control  of  the  prop- 
erty, and  in  the  event  of  her  death  before  his  own,  the  property  was 
to  revert  to  him  in  trust  for  his  children."  Under  a  decree  of  court 
this  land  was  sold  and  proceeds  invested  in  part  payment  for  a  tract 
of  land  bought  by  W.  in  another  county,  and  to  be  held  as  the  first 
tract  was.  A  lien  was  reserved  by  the  vendor  on  this  latter  tract, 
and  on  failure  to  pay  the  last  note  it  was  sold,  bringing  several  thou- 
sand dollars  more  than  the  last  note.  Complainants  file  their  bill 
claiming  that  they  are  entitled  to  be  repaid  the  trust  funds  invested, 
before  the  vendor  can  enforce  his  lien.  Held^  that  they  have  no 
prior  equity  to  the  vendor  and  must  allow  him  to  enforce  his  lien. 

2.  Same.    DistrSmtion  of  surplus  where  trust  funds  were  inoesied  in  part 

payment  of  land.  Where  trust  funds  are  invested  in  land  subject  to 
a  lien,  and  the  lien  is  enforced,  the  land  being  sold,  the  surplus, 
after  paying  off  the  lien  debt,  stands  in  place  of  the  land,  and  the 
rights  of  the  parties  in  it  are  the  same  as  they  were  in  the  land,  and 
surplus  must  be  distributed  in  proportion  to  the  amount  of  trust 
funds  and  the  value  of  the  land  originally. 
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3.  CoKsrrBncnoN  of  Deed.     ConveyaTice  for  ben^   of  wife  and  children. 

Where  a  tract  of  land  is  conveyed  to  the  wife  ^'for  her  sole  and  sep- 
arate use  and  benefit,  together  with  her  children,  she  to  have  control 
of  the  property,  and  in  the  event  of  her  death  before  his  (the  hus- 
band's), the  property  to  revert  to  him  in  trust  for  his  children,''  the 
wife  takes  a  life  estate  for  herself  with  a  trust  in  favor  of  the  chil- 
dren jointly  with  her  during  life,  with  remainder  to  the  children 
after  her  death,  the  husband,  if  surviving,  taking  the  legal  estate  for 
benefit  of  children. 

4.  Mortgage  by  Wife  of  Life  Estate  held  for  HebseiiF  and 

Children.  Where  wife  holding  a  life  estate  in  land  for  herself 
with  a  trust  in  favor  of  children  jointly  with  her  during  life,  with 
remainder  to  children  after  her  death,  gives  a  mortgage  on  the  prop- 
erty and  the  land  is  sold,  the  mortgagee  is  entitled  to  the  value  of 
the  wife's  life  estate;  the  remainder  belongs  to  the  children. 


FROM   MAURY, 


Appeal  from  the  Chancery  Court  at  Columbia.      W. 
S.  Fleming,  Ch. 

Cooper  &  Stockell  for  complainants. 

Barnett  &  Hughes  for   defendants. 

Freeman,  J.,  delivered   the   opinion   of   the    court. 

The  facts  on  which  this  case  must  turn  are  sub- 
stantially as  follows :  In  1866,  J.  Minnick  Williams, 
the  husband,  conveyed  about  six  acres  of  land  in  Edge- 
field, Davidson  county,  to  his  wife  and  use  of  his 
children,  as  follows,  for  her  sole  and  separate  use  and 
benefit,  together  with  his  children,  free  from  his  debts 
and  contracts;  she  to  have  control  of  the  property, 
and  in  the  event  of  her  death  before  his  own,  the 
property  was  to  revert  to  him  in  trust  for  his  chil- 
dren.     He  only   had   two   children   at   that   date. 
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that  decree,  will,  the  one  be  reversed,  and  the  other 
disapproved.  A  decree  will  be  entered  in  favor  of  the 
complainant  in  accord  with  this  opinion.  Costs  be 
paid   by   defendants. 
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117    664I  The    Banner    Publishing    Company  et  aL,  v.   The 

State. 

1.  Cbiminal  Law.  LibeL  Upon  indictment  for  libel  charging  officers 
of  the  State  prison  with  abases,  evidence  as  to  abuses  prior  to  the 
appointment  of  said  officers,  is  incompetent. 

2.  Same.  Same,  Ifvidenee,  It  is  the  duty  of  the  court  to  tell  the  jury 
whether  a  publication  is  prima  fade  libelous  or  not,  but  whether  the 
defamatory  matter  was  published  concerning  any  particular  indi- 
vidual, or  whether  that  individual  was  intended,  is  a  question  of 
fact  for  the  jury. 

3.  Same.  Same.  Privileged  eommunieations.  Neither  the  public  press 
nor  individuals  can  discuss  the  conduct  and  character  of  officers 
and  candidates  for  office,  without  incurring  liability,  civil  or 
criminal,  for  defamatory  utterances  published,  although  such  pub- 
lications may  be  made  without  malice  and  upon  probable  cause. 


FKOM    DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  Da- 
vidson County.  N.  W.  McConnell,  J.,  sitting  by  in- 
terchange. 

TuLLY  Brown,  T.  E.  Matthews  and  C.  D.  Por- 
ter  for   Banner   Company. 

Attorney-General  Lea  and  Jno.  V.  Wright 
for  the  State. 
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Cooper,  Sp.  J.,  delivered   the  opinion   of  the  court.. 

The  indictment  in  this  case  charges  the  defendants 
with  libel.  There  are  three  defendants,  the  Banner 
Publishing  Company  (a  corporation),  A.  L.  Landis,  Jr., 
and  6.  H.  Baskette.  The  article  on  which  the  in- 
dictment is  based,  was  publishecl  in  the  Nashville  Ban-- 
ner  on  January  26,  1885,  and  at  that  time  Landis 
and  *Baskette  were  the  editors  and  publishers  of  the 
newspaper.  The  alleged  defamatory  article  is  entitled 
"The  Tennessee  Tewksbury,''  and  deals  with  the  State 
prison  and  its  management.  There  are  four  counts 
in  the  indictment.  The  first  charges  the  publishing 
company  with  libeling  Jas.  E.  Carter,  F.  S.  Harris, 
and  Deering  J.  Roberts,  they  being,  respectively,  the 
superintendent,  warden  and  physician  of  the  penitentiary. 

The  second  count  charges  defendants  Landis  and 
Baskette   with   a   like   offense. 

The  third  count  charges  the  publishing  company 
with  libeling  Deering  J.  Roberts;  and  the  fourth 
charges   Landis   and    Baskette   with   a   like   crime. 

The  jury  returned  a  verdict  of  guilty  against  aW 
the  defendants,  and  assessed  their  fine  at  fifty-one  dol- 
lars. His  Honor,  Judge  McConnell  (sitting  by  inter- 
change with  Judge  Allen),  overruled  the  motions  in 
arrest  of  judgment  and  for  new  trial,  and  entered 
judgment,  and  defendants  bring  the  case  to  this  court 
in  the   usual   mode. 

If  the  charge  of  the  court  is  correct,  it  is  not  se- 
riously  insisted    that   the   verdict     is    not    sustained    by 

the  evidence.       It   is   therefore    not    necessary   to   refer 
12— vol..  16. 
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to  the  evidence  and  the  publication  complained  of  at 
length.  It  is  sufficient  to  say  of  the  publication,  that 
it  vigorously  denounced  the  management  o^  the  State 
prison^  and  the  abuses  alleged  to  be  incident  thereto, 
and  imputed  the  grossest  dereliction  of  duty,  if  not 
positive  crimp,  to  its  officials,  or  to  some  of  them. 
It  is  not  insisted  here  that  the  publication  was  not 
libelous,  if  the  court  below  was  correct  in  its  rulings 
upon   the   evidence,   and    in   the   charge   to   the  jury. 

His   Honor   ruled    that   no -evidence  could    be   intro- 
duced  as   10   abuses   existing   in  the  prison   prior   to  the 
terms   of  the   officials   incumbent    when   the    publication 
was   made.       This   he   did    for   the   reasou    that   the    ar- 
ticle  was   written    in    the   "present    tense,''   and   showed 
on   its   face   that   it    was   leveled    against  exUting  abuses. 
Under   these   circumstances,   he   thought  the   line  should 
be   drawn     with     the    beginning    of    the     terms   of    the 
incumbent    officials;      that    they     were,    in     no     sense, 
responsible   for   acts   occurring   under  their  predecessors; 
that    if    the    line    was   not   drawn    somewhece,  evidence 
could    be   introduced   of  what  occurred  from    the    origin 
of  the   penitentiary.       These   incumbents.  Carter,  Harris 
and    Roberts,    had    been    officers    of    the     prison    about 
two    years    when    this     publication     was     made,   one    of 
them   something   less   than    that    time.       Defendants   in- 
sist  that   this    ruling    was   erroneous,    but    we    do     not 
see   that   his   Honor    committed   any   error   in    this    re- 
spect.      The    publication    was   addressed  to  abuses   then 
existing,  or   alleged    to    exist,  and   in  justification  of  the 
publication,  it  certainly  would    not  be  relevant  to  prove 
what    existed    many    years   before,   under    some  admin- 
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istratiou  of  the  prison  with  which  the  complainiog 
witnesses  were  not  connected.  Whether  this  testimon}^, 
in  our  view/  was  competent  from  another  standpoint, 
will    appear   further   on. 

It  is  argued  by  the  counsel  of  defendants,  that   the 
court   erred    in    charging   the   jury   that   if    they    found, 
from   the    proof,   certain    things    to    be    true,   then   the 
publication   would   be  prima  facie  a   libel.       The  court 
told   the   jury   that   they    would    examine   all    the   proof 
and   ascertain    whether   the   publication  meant   the  pros- 
ecuting witnesses,  and  if  it  did  it  would  be  prima  facie 
a   libel.       As   an    illustration    of   the    character    of    the 
charge  on  this  subject,  we  quote  from  it.      After  telling 
the  jury  they  must   look   to   all   the   proof  to  ascertain 
who   was   meant,   etc.,   his   Honor   adds:     ^^If  it   meaus 
to   impute  cruelty  and     inhumanity   to    the    prosecuting 
witnesses,   then   you    are    to    consider    it,   with    all    the 
rest  of    the   article,   in   determining   whether  defendants 
are  guilty.       To    charge    them    with    having   murdered 
the  convicts,   and    with    not    treating    them    as   human 
beings,  would  be  prima  facie  libelous.'^      This  quotation 
furnishes   a   fair   sample   of  the    other    portions    of    the 
charge   bearing    upon   this  question,  and  there  is  no  er- 
ror  in    this   instruction.      It   is   generally  laid   down    in 
the   authorities,   that   it  is  the   province    of    the    court 
to   tell   the   jury    whether   a   publication   is    prima  facie 
libelous   or   not ;     to   determine   the   construction   of  the 
language   published,   and   say   whether   or  not,   upon   its 
face,   it   is  actionable   or   indictable  per  se:     Townsend 
on  Slander  and   Libel,  sec.    286,   and   authorities    there 
cited;    Fahner   v.    Concord,  48  N.   H.,   216;    Lynn  v. 
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Guild,   5  Heis.,    183;     Stephens  on   Plead.,   382;      Wil- 
liams  V.   Nonvood,   2  Yer.,   330.       But    on    a    plea    of 
DOt  guilty,    whether    the   defamatory   matter    was    pub- 
lished  concerning    any  particular  individual,  or  whether 
that  individual  was   intended,  is   a   question   of  fact  for 
the  jury:     Townsend   on   Slander   and   Libel,   sec.    286. 
In  this  case,  the  court  particularly  instructed   the  jury 
that  they  must  determine,  from   all   the  proof,  whether 
the   article   was   published   of  the   prosecuting  witnesses, 
and   whether  they  were  meant   to   be   referred  to.     He 
also  charged  that  the  jury  were  the  judges  of  the  law, 
as   in   other  criminal  cases.     His  Honor   did   not    usurp 
the  special   province  of  the   jury,   to-wit,   to  determine 
the  facts;   and    on   the    points    complained    of    by   the 
defendants,   as    above  indicated,   he   was    clearly    within 
the   limits  of  his   authroity. 

It  is   the  duty  of  the  court,  as  a  general    rule,    to 
construe   any   written   or  printed    instrument    or    paper 
ofiered   in    evidence.     This    was    expressly    so    held    by 
this   court,  at  its   present  term,  in   the  case   of  OaUatin 
Tuimpike  Company  v.  The  StatCy  16  Lea,  36.       In   that 
case,   the  controversy  was,  whether  a  certain  bridge  was 
within   or   without  the    territorial    limits    of    the   town 
of  Gallatin.       The  circuit   judge   had    left  the    fact  to 
the  jury,  without  construing  the  act  defining  the  limits 
of  the   town.       It   was    holden    that    he    should    have 
construed   the  act  and  told  the  jury  where  it  fixed  the 
boundaries  of  the  town. 

But  the  main  point  urged  by  defendants  for  a  re- 
versal is,  that  the  publication  in  question,  as  a  matter 
of  law   under    the   facts,   was    privileged,   and   that  the 
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court  below  refused  to  so  charge  the  jury,  but,  on 
the  contrary,  expressly  charged  that  the  law  of  priv- 
ileged communications,  or  communications  ^^condition- 
ally privileged,"  did  not  apply  to  this  case.  And 
this  brings  us  to  the  consideration  of  the  most  serious 
<|ue8tion  in  the  case;  a  question,  the  grave  impor- 
tance of  which,  we  fully  appreciate.  The  contention 
is,  that  the  public  press  aud  individuals  can  discuss 
the  conduct  and  character  of  officers  and  candidates 
for  office,  without  incurring  liability,  civil  or  criminal, 
for  defamatory  utterances  published,  provided  such 
publications  are  made  without  malice,  and  upon  prob- 
able grounds.  If  this  be  true,  the  charge  of  his 
Honor  to   the  jury   in   the   trial   court   is   erroneous. 

The  nineteenth  section  of  our  bill  of  rights  is  this: 
^'That  the  printing  presses  shall  be  free  to  every 
person  to  examine  the  proceedings  of  the  Legislature, 
or  of  any  branch  or  office  of  the  government;  and 
no  law  shall  ever  be  made  to  restrain  the  right  thereof. 
The  free  communication  of  thoughts  and  opinions  is 
one  of  the  invaluable  rights  of  men,  and  every  citizen 
may  freely  speak,  write  and  print  on  any  subject, 
being  responsible  for  the  abuse  of  that  liberty.  But 
in  prosecutions  for  the  publication  of  papers  investi- 
gating  the  official  conduct   of  officers  or  men  in  public 

ft 

<japacity,  the  truth  thereof  may  be  given  in  evidence, 
and  in  all  indictments  for  libel,  the  jury  shall  have 
the  right  to  determine  the  law  and  the  facts,  under 
the  direction  of  the  court,  as  in  other  criminal  cases." 
Whatever  rights  and  privileges  are  reserved  and  se- 
<2ured   to  the  citizen  under  this  provision  of  the  organic 
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law   must  be   sacredly  preserved.      But  it  has  not  been 
insisted   directly,   that    the    right  contended   for  by    the 
defendants   is    secured     to     them    by   our    Constitution, 
but   rather   by   the    law    of    libel,  correctly  understood, 
expounded   and    applied.       Still,   we   have    set    out    this 
provision   of  the   declaration   of    rights   as   a   land- mark 
to   guide   us   in   reaching   a    just   and   true   view  of   the 
subject   under   consideration.       If    we    see    that   we    are 
infringing   upon     rights   therein    reserved,    we   may    w^ell 
pause.       On   the   contrary,  if  we   see   that   the   invalua- 
ble privileges  there  guaranteed  are  not  encroached  upon, 
but   still   remain   intact   and    unimpaired   in    their  integ* 
rity,   we   may   feel,   at   least,   that   the    freedom    of    the 
press   and    free  speech  still    exist  in  their   constitutional 
strength     and    vigor,    and    that    we    have    not    reached 
a   conclusion   subversive    of    the   fundamental    rights    of 
the   citizen. 

The  law  of  libel  on  the  subject  of  privileged  com- 
munications, is  involved  in  considerable  uncertainty. 
There  is  more  of  conflict  and  doubt  than  on  many 
other  questions  aflFecting  personal  rights.  It  is  very 
easy  to  determine  that  certain  communications  are 
privileged,  as  it  is  called,  but  we  soon  reach  a  point 
where  doubt  and  uncertainty  begin,  and  here  we  must 
proceed  with  caution  and  due  deliberation,  lest  we 
declare  what  is  fallacious  in  principle,  and  establish 
precedents  destructive  of  individual  rights  and  injurious 
to   the   public   welfare. 

In  this  State,  we  have  no  decision  directly  upon 
the  point  at  issue  in  the  case  before  us,  and  we  are 
left   to   adopt   whatever   rule   (within    the   limits   of   the 
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Coostitution)    that    appears   to   us   to   be   best   sustained 
by   reason.       And    especially   do   we   feel   at   liberty    to 
pursue    this   course,  as   we   find    no   well  established  line 
of  cases   settling   the   kw  upon  this  question,  but  rather 
conflict   and    discord,   in   the   decisions   of  other   courts. 
In    the   law   of  libel  we   find  the  expressions  "priv- 
ilege,"  "absolute   privilege,"   "conditional  privilege,"  in 
i-eference   {o   communications.       We   note   that  these  ex* 
pressions   are   rarely   coupled   with  the  word  publication.. 
We   will    not   attempt   to   define,   fully,  all   that   is   rea- 
sonably  meant     by     these   different    expressions.       If  a 
man   has  the   right,   under  the  established  law,  to  make 
a  communication,  then  it  is  "  privileged ; "   and,  usually, 
he  does   not    incur    liability,   civil    or   criminal,  per  se^ 
for    defamatory   matter    contained    therein.       Often    this 
privilege   is   conditional    upon    the   communication    being 
made   b(ma  fide   and    without  malice,  and  upon  probable 
cause,   and   there   must   be   proper  occasion  for  the  com- 
munication.      If    there    is    bad     faith    and    malice,   and 
the   occasion    does    not   call    for   the   communication,  lia- 
bility  ensues   in    this   class   of    cases    said    to    be   condi- 
tionally  privileged.       If    the    communication    is   one   of 
absolute   privilege   no   liability   ensues,   even   if    there   is 
express    malice  and    bad     fiith.       But    the   tendency   of 
the   law,   at   present,  is   to   narrow  the  right   of  absolute 
privilege,   and   to   make    all    such    communications   con- 
ditionally  privileged,    but    with    varying   conditions,   ac- 
cording to   the  exigencies  of  the  case :     Rueks  v.  Baker^ 
6  Heis.,   397;     Saunders  v.   Baxter,   6   Heis.,   370. 

The    litigants   in   a   law-suit   are   i)rivileged   to  speak 
freely   as   to    their   rights,    without    incurring    liability. 
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So  a  witness  upon  the  stand  must  not  be  hampered 
by  the  fear  of  suits  for  slander,  and  counsel  in  areu- 
ment  must^  in  like  manner,  be  privileged.  And  if  a 
public  officer  hold  his  place  by  appointment  of  a  single 
man,  who  is  vested  with  the  power  of  removal,  a  pe- 
tition or  communication,  addressed  to  the  appointing 
power  and  asking  the  removal  of  the  subordinate,  is 
privileged,  and  the  publishers  thereof  are  not  liable 
for  any  defamatory  statements  contained  in  the  com- 
munication, if  made  bona  fide,  without  malice,  and  upon 
reasonable  grounds. 

These  instances  are  given  as  fair  illustrations  of  the 
doctrine  of  privileged  communications.  It  is  urged 
that  this  doctrine  is  applicable  to  publications  in  the 
press  concerning  public  officers,  whether  appointed  or 
•elected  by  the  popular  vote,  the  officers  of  the  State 
prison  above  named,  under  the  law,  being  appointed 
by   the  Governor  of  the  State. 

It  is  admitted  that  the  conductor  of  a  public  journal 
has,  in  this  respect,  no  more  rights  than  the  private 
<3itizen,  the  authorities  all  sustaining  this  view.  As 
the  facilities  of  the  press  for  the  dissemination  of  its 
publications  are  so  great,  and  its  power  so  extended^ 
it  seems  reasonable  that  its  rights  in  this  ree:ard  should^ 
at  least,  be  bounded  by  the  same  limits  as  are  the 
rights   of  individuals. 

Comparatively  few  direct  authorities  can  be  found 
sustaining  the  view,  in  all  its  breadth,  contended  for 
by  defendants.  We  have  been  furnished,  by  counsel, 
with  the  full  report  of  only  one  case  of  a  newspaper 
publication  sustaining,  substantially^  the  position   insisted 
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on   for  defendants.       This  is  the  case  of  Palmer  v.  Oiiy 
of  Concordy  48   N.    H.   Rep.,   217.       This  case  contains 
a  very   brief  and   unsatisfactory  discussion  of  the  reason 
of  the   rule  contended   for,   and   other   decisions  of  that 
State^   cited   and   quoted    from    in    the  opinion,   indicate 
that  even   there   the   rule  is  not  thoroughly  established. 
In   the   opinion  it   is  left  somewhat  uncertain  just  what 
rule  or   principle   is   laid    down,   as   well   as   where   the 
burden   of  proof  is    in    such    cases — whether   upon   the 
plaintiff  U>  show  the    absence    of   good    faith,    and   the 
lack   of  probable  cause   on   the   part    of    the   publisher, 
or  on  the  defendant  to  show  the  existence  of  a  bona  fide 
intent  and  reasonable  grounds.    In  a  manuscript  opinion 
of  the   Supreme    Court    of    Pennsylvania,   furnished   us 
by  defendant's  counsel,   the    position    assumed   is    more 
logical    and    consistent,   whether    it    is  warranted   as   a 
soand   exposition   of  the   law  or   not.       This  opinion  is 
in  the   case  of    Briggs  v.    Oarrett,   and   was   filed   Jan- 
uary   25,    1886.       In    it    is    contained    this    language : 
^'An   action    for  libel   is   upon   all    fours   with  an  action 
for    a    malicious    prosecution.       The    latter    is   but   an 
aggravated  form    of    an    action    for   libel,   as  in   it   the 
libel   is  sworn   to   before  a  magistrate.      *     *     And   if 
probable   cause  exists    in    either    case,   the    question   of 
malice   becomes  of  no   importance.^'     In  a   note   to  the 
case  of  Dodge  v.  BriUaiUj  Meigs'  Bep.,  87,  the  learned 
reporter  says,   that  in   an  action    for  malicious  prosecu- 
tion,  the   burden  of  proof  is  on  the  acquitted  defendant 
to  show  that  he  was  prosecuted  without  probable  cause, 
and  this   statement    is    sustained    by   the   authorities   as 
well  as  by  reason.       In   a  State  case,  the  fact  that  the 
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jury   returned    a    verdict   of  not   guilty,   of   coarse    does 
not   prove,  logically,  that  there  was  no  probable  ground 
for  the  prosecution.     Under  the  case  of  Briggs  v.    Gar- 
rett,   it    follows    that    in    a    libel    case    for   defaming    a 
public   oflBcer,   or   a  candidate,  the  onus  is  on  the  plain- 
tiff to   prove   that   the   publication    was   made  mala    fide 
and    without   probable   cause.       If  the  communication   is 
privileged,  the   law   ought   to,   and  does  presume,  in   the 
absence   of   further   proof,    that    it    was    made   in    good 
faith   and    upon  reasonable  grounds,  just  as  th^  inference 
is   that   a   suit   is   prosecuted    with    proper    motives,    and 
upon    good    grounds,    until     the    contrary     is    made     to 
appear :     Townsend    on    Slander    and    Libel,    sec.    209 ; 
White  V.   NichollSy  3  Hum.,  266.       This  conclusion  nat- 
urally   follows   the    right    of    privileged    communication. 
As   the   case    referred    to    of    Briggs    v.    Garrett    is 
greatly    relied    on    by    defendants,   we    desire    to    notice 
it    further.      Briggs  was  an  associate  judge    of  the  court 
of  common    pleas   for   the   county   of    Philadelphia,    and 
a   candidsjte   for    re- election.       Garrett    was    a    member 
of    the   "  committee    of    one   hundred,"   a   voluntary    as- 
sociation    formed    to    prevent    abuses    in    the    city    gov- 
ernment.      Before   this   committee,  and   in    the   presence 
of  reporters   for    the   press   and    others,   Garrett   read    a 
letter   from    a    "  reputable    citizen "    named     Laregrove 
containing    this    statement:     "The    Hart    Creek    sewer 
steal    of  $200,000    was    only    made    possible    by   Judge 
Briggs'   charge   to   the  jury.       See    the    charge   and  re- 
flect on    the   facts."       It  turned  out  that  Judge  Briggs 
did   not   preside   in    the   trial    of  the  cause    referred  to; 
that   it    was    not   even    tried   in  his  court.       It   is  stated 
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in  the  opinion,  that  Judee  Brings  was  a  man  of  ex- 
ceptionally high  and  unblemished  character,  and  the^ 
defamation  was  wholly  unfounded.  Garrett  knew  noth- 
ing  of  the  matter  except  what  was  stated  in  the  letter. 
But  the  writer,  Laregrove,  was  said  to  be  a  **  reput- 
able citizen/^  and  the  court  held  that  Briggs  was 
without  redress  in  the  courts,  and  as  a  (;ood  citizen,, 
he  mnst  endure  the  defamation.  In  one  paragraph 
the  opinion  says:  ^' But  this  is  the  sacrifice  which 
the  individual  must  make  for  the  public  good,  just  as 
the  soldier  is  shot  down  in  battle  to  preserve  for 
others   the   blessings   of   free   government." 

It  is  to  be  noted  that  in  this  case  of  Briggs  v. 
Oarrettj  three  of  the  seven  members  of  the  court,  in- 
cluding the  Chief  Justice,  refused  to  concur  in  the 
decision  of  the  nuijority,  and  filed  a  dissenting  opinion.. 
It  ii?,  in  few  instances,  that  the  courts  have  been  dis- 
posed to  give  the  doctrine  of  privileged  communica- 
tions so  wide  an  application  as  in  the  case  above  re- 
ferred to.  What  are  the  just  limits  of  this  doctrine?" 
The  freedom  of  the  press  must  be  preserved,  but  is 
it  the  lawful  right  of  the  press  to  publish  incrimi- 
natory and  defamatory  utterances  of  public  officials 
or  candidates  for  office,  and  then  to  say  to  the  ag- 
grieved party,  "we  are  privileged  to  do  this.  If  you 
think  we  have  defamed  your  character  you  can  sue 
us  in  the  civil  courts,  or  prosecute  us  for  crime,  and 
if  yon  can  show  that  we  had  no  probable  cause  for 
publishing  this  libel,  then  we  are  amenable,  and  only 
then.  When  you  institute  such  proceeding  we  will 
show   on    what   ground   we  based    our   defamation."      If 


I 


188  NASHVILLE: 


Banner  Publishing  Company  v.  The  State. 


such   suit   was    instituted   in    order    to    exculpate   them- 
selves,   the   defendants    would    only    be    required,    after 
the  plaintiff  had  made  out  a  prima  facie  case,  to  show 
that   the   libelous  article    was    based    upon    information 
given   by    a    "reputable    citizen,"   whose    veracity    they 
had   no   just    reason   to   question,  as  upon   other  similar 
facts.       How   often   would    the    injured    party,   under    a 
rule   like   this,   have   the    hardihood    to    resort    to     the 
courts   for    his    vindication?      He    would    be    tempted, 
rather,   to   take   the   law  into  his  own  hands  and  resort 
to   violence.       And   this  privilege    contended   for,   be    it 
remembered,  would    not   be   restricted   to  the  press,  but 
would   extend    to   the    entire  body   of  voters.       If    this 
rule   were   firmly  established,  it   is  easy  to   suppose  that 
it    would   soon  be   greatly  abused   in   the   heat    of    par- 
•tisan   strife,  and   in  the  contests  of  conflicting  interests. 
If  such    an  application   of  the   law   would    best  sub- 
serve  the   public   welfare,    then    we  should    not   hesitate 
to   so  apply    it.     But  if  the  contrary  is  true,  this  appli- 
-cation   of    the    principle    should     be    refused.       To    the 
thoughtful  man,  it   is  evident  that  a  new  epoch  is  upon 
•us.       No   one   can    correctly   divine    the    future.      Just 
what  phases  may   present    themselves  in  the  future    life 
of   the   State,  it   is   not  given   us  to  know.*     The  prin- 
<jiple   we   are  asked    to   accept  and   apply,   would   be,    if 
so  applied,  one  of  far   reaching  importance.       The  pub- 
lic   good    demands    that    the    demerits   of  aspirants  for 
office   should  be  made   known,  and  that   dishonesty   and 
corruption   in   public   places   should    be    unsparingly    ex- 
posed.     It   likewise  demands  that  the  purest  and  ablest 
fnen  should   be  attracted   to  the  public  service,  and  that 
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they  be  not  deterred  by  fear  of  unjust  defamation  and 
groundless  misrepresentation.  Merit  is  often  sensitive 
and  retiring,  while  demerit  is  frequently  found  clothed 
upon  by  an  effrontery  on  which  the  shafts  of  ridicule- 
and  denunciation  fall  with  insensible  effect.  If  we 
could  know  that  none  but  honest  and  pure  men  would 
ever  aspire  to  office,  or  administer  public  trusts,  then 
we  could  easily  declare  a  rule  on  the  question  under 
consideration.  Or,  if  we  could  know  that  every  con- 
ductor of  a  newspaper  and  every  voter  would  be 
honest  and  sincere  and  temperate,  we  could  as  easily 
declare  a  rule  or  make  the  application  of  a  principle. 
But  unworthy  men  will  be  found  among  the  aspirants 
for  office,  and  among  those  chosen  for  the  public 
service.  And  no  doubt  unworthy  men  are  sometimes 
found  among  the  conductors  of  the  public  press. 
Whether  the  public  service  will  become  purer  or  less> 
pure  in  the  future  cannot  be  foretold,  and  the  same 
is  true  of  the  public  press.  Influential  journals  may 
faU  into  the  hands  of  men  who  will  conduct  them 
ftr  selfish  purposes  and  not  for  the  public  good.  Any 
man  with  sufficient  means  can  establish  a  newspaper 
under  his  Qwn  control,  and  thus  add  to  his  power  as 
a  citizen.  If  the  rule  contended  for  was  the  settled 
law  of  the  land,  the  life  of  any  officer  possessing 
reasonable  self-respect  could  easily  be  made  intolerable. 
The  press  itself  could  be  imposed  upon  by  designing 
men,  and  made  the  innocent  instrument  of  defamation. 
The  Pennsylvania  court  reasons  that  if  a  suitor 
may  libel  another  in  a  court,  and  then  exonerate  him- 
self by   proving  that  he   had   probable   grounds  for  the 
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prosecution,  then   a  party  in    a   case  like  the   one  ander 
consideration    should   have   the   right    to    make    a    like 
defense.       But    the    analogy   is  by   no   means  complete. 
A   party   will   not   often  be  willing  to  incur  the  ex- 
pense  and    trouble   of    a   suit,  brought   without  probable 
cuuse^   and    merely  to   vent   his   malice.      If  he  becomes 
a   prosecutor   in   a   Stat€   case,  and    it   is   developed    that 
the   prosecution   is   malicious  or  frivolous,   he  is  at  once 
taxed   with    the    cost.       If    he    wrongfully    institutes    a 
^ivil   suit,   the   costs  are    adjudged   agaiust   him.       This 
penalty   he   has   to    pay,   as   well   as    take    the    risk    of 
his  victim  bringing  an  action   for  malicious  prosecutiou. 
And    the   bringing    of   a   suit   is    naturally   a   matter   of 
•deliberation.       A    party   is    not    likely   to   take   such    a 
step   hurriedly    and    inconsiderately,   and    often    a   little 
judicious   reflection    will    turn    the    currents  of    rashness 
or   malice   into   more   pacific    channels.       And    then    the 
occasions    furuishiug   pretexts   for   malicious   suits   would 
not   be   so   frequent.       These   reasons,  or   most  of  them, 
would   not   apply   to  defamatory  publications.      Another 
reason    for    the     difference,    which    seems    conclusive   to 
the   writer,   is   this:     it   is   absolutely  necessary   to  keep 
the   courts   open    to   suitors,   and    we   can  not  deny  this 
privilege,    because   some   suitor    may   mistake  his  ground 
of  action.       All    these   reasons,   we   think,   clearly    show 
the  fallacy   of    the    position   of    the   Pennsylvania   court 
•(whose   opinion   is   urged    upon    our   consideration),   that 
because   a    man    may   solemnly   libel    another   in   a   suit 
in    courts    and     then    justify     upon    probable    grounds, 
that   a   like   right   should    be    accorded   to   parties   pub- 
lishing  defamatory    articles    concerning   candidates    and 
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officei-s.       Such   publications    would    probably    be    much 
more    frequent   than    (he   prosecution   of  wrongful    suits. 

It   is   urged   that   the   charge    of    his   Honor   below, 
on    the   point   being   considered,   does   not    recognize    the 
progress   of  the   age  in    the   law   of  libel,    and    is    fash- 
ioned   upon   antiquated    rules.       We   are    aware    of    the 
fact    that   the   law   of  libel     has    not   always   kept   pace 
^th   other   branches   of    the    science,    and     that    in   the 
latter    part   of  the   last   century   it  tasked  the  eloquence 
and    genius   of    Erskine    and     Fox    to    establish    needed 
reformations.       But   we  fiil  to  perceive  that  there  exists 
now    such    glaring    defect:»,   or    crying   abuses,   as   were 
patent   them.       Indeed,    it   seems   to  us,  that  the  liberty 
of  the  press  is  not  narrowly  restricted.       Public  officials 
fully  appreciate  its  power.       The  truth  of   a   defamatory 
charge   can    be    shown    in    justification.       Thi?    did    not 
become    the   law   of  England    until    the   act   of   6  and  7 
Victoria,   and    then    with    restrictions,    and    Fox,    in    his 
s))eech    on   his   libel    bill,   said    he  was    not   ready  to  say 
that    this   should    be   the    law.       In   a   criminal  ease,  on 
a   plea   of  justification,    practically    the   defendant    is  ac- 
-quitted  if  he  can  prove  that  there  exist  probable  grounds 
to    believe  the   publication    true,    for   this  is  sufficient  to 
generate   a   reasonable    doubt    of    the   defendant's   guilt. 
The   law   was   so    charged,     in    substance,    in    this    case, 
and    in  this    respect    the    charge   is   consistent    with    the 
principles  laid   down   in    the    case    of    Dove   v.   State,   3 
Heis.,   367,   and    Cofee   v.   State,   3   Yer.,   283. 

If  a  publication  is  made  bona  fide  and  without 
malice,  even  though  the  ttuth  can  not  be  shown,  our 
courts  and  juries   are   not    disposed    to   be   severe   with 
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offenders.  Every  one  knows  how  loth  men  are,  as  a 
rule,  to  resort  to  the  courts  for  the  vindication  of 
character,  and  slander  and  libel  suite  are  seldom  brought 
unless  there  exists  strong  provocation.  For  the  repose 
of  society,  statutes  of  limitation  are  enacted  that  furnish 
a  speedy  bar  to  actions  of  this  class,  and  properly  so. 
This  fact  is  another  reuson  why  a  defendant  should 
not  be  permitted  to  justify  by  showing  that  the  in- 
formation on  which  he  acted  furnished  probable  grounds 
for  the  publication.  Before  the  aggrieved  party  could 
prosecute  to  a  termination  his  suit  against  the  public 
offender,  his  right  of  action  against  the  other,  furnish- 
ing the  information  to  the  publisher,  would  be  barred 
by   the   statute. 

We  do  not  see  that  his  Honor  below  committed 
any  error  of  which  the  defendants  can  complain,  and 
the  judgment   must   be   affirmed. 


J.   W.   DoHERTY   AND  C.  A.   BoYD,  Administrators,   v^ 

L.   E.   Choate  et  ah 

1.  Chanckby  Pleadikos  akd  Pbagticjs.    Sale  of  Uxnd  to  pay  debU.    Ib 

a  bill  filed  to  sell  land  of  deceased,  to  pay  d|ebtS|  it  is  more  regular  to 
set  out  the  debts  specifically,  but  if  the  amount  is  aggregated  in  the 
bill,  and  so  reported  by  the  master,  and  there  is  no  exceptions,  the 
cause  will  not  be  reversed  for  such  action, 

2.  Same.    Sale.    Personal  a^ssets.    Where  personal  assets  are  insufficient 

to  pay  debts,  but  are  ascertained,  but  not  in  a  condition  to  be  ap- 
plied, the  court,  treating  them  as  good  and  available,  may  decree  a 
sale  of  land  sufficient  to  discharge  the  excess  of  indebtedness  over 
the  amount  of  assets  without  the  delay  of  the  cause,  until  said  assets 
can  be  actually  applied. 
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3.  Same.  Husband  and  wife.  JParties,  Where  the  interest  of  the  wife  i& 
adverse  to  that  of  the  hushand,  she  may  be  made  a  defendant  to  bill 
filed  by  him,  and  a  judgment  pro  confesso  against  her  may  be  taken. 


FROM    WAYNE. 


Appeal  from  the  Chancery  Court  at  Waynesboro.     G. 
H.   Nixon,  Ch. 

J.  W.  Doherty  and  Pitts  &  Patterson  for  com- 
plainants. 

A.   Hawkins   for   defendants. 

CooKK,   J.,   delivered  the   opinion   of  the  court. 

Lytle  Choate  died  testate,  in  1865,  and  complain- 
ants, J.  W.  Doherty  and  C.  A.  Boyd,  were  appointed 
his  administrators  with  the  will  annexed.  He  died 
seized  and  possessed  of  a  large  landed  estate,  which 
he  specifically  devised  to  his  three  daughters,  Elizabeth 
V.  Doherty,  then  the  wife  of  complainant,  J.  W. 
Doherty ;  Mary,  who  afterward  intermarried  with  A. 
Pillow,  and  Artatia,  then  a  minor,  and  who  has  since 
died  intestate  and  without  issue.  Said  lands  were  de- 
vised in  unequal  proportions,  the  principal  part  of  them 
to  respondent,  Elizabeth  V.  By  his  will  the  testator 
provided  that  if  his  personal  estate  was  insufficient  to 
pay  his  debts,  that  the  legatees  be  each  charged  pro 
rata  upon  their  respective  legacies,  according  to  their 
value,   for  that   purpose. 

The  original  bill  in  this  cause  was  filed  on' March 
20,  1868,  by  said  administrators  against  the  widow 
and  devisees.  They  exhibit  a  copy  of  siid  will,  and 
13— VOL.  16. 
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in  general  terms  ask  a  construction  of  it,  but  point 
out  no  difficulty  or  slate  hdj  reason  why  a  construction 
by   the   court   is   necessary. 

They  allege  that  the  personal  estate  will  be  wholly 
insufficient  to  pHy  the  debts  which  they  have  already 
ascertained  to  be  due  from  said  estate,  and  that  it 
will  be  necessary  to  sell  a  portion  of  the  lands  de- 
vised for  that  purpose.  They  set  out  the  assets  of 
the  estate  which  have  come  to  their  hands,  and  that 
they  have  been  sued  and  judgments  rendered  against 
them  already  for  about  the  sum  of  94,000;  and  that 
other  suits  are  pending  against  them,  and  other  debts 
may  exist,  but  do  not  set  out  any  of  the  debts  spe- 
cifically. They  ask  that  the  assets  of  said  estate  be 
marshaled  in  said  chancery  court,  under  the  direction 
of  the  chancellor,  and  in  order  to  attain  that  object 
properly,  the  chancellor  construe  said  will,  and  direct 
what  lands  shall  be  sold  for  the  payment  of  debts, 
after  exhausting  the  {>ersonalty.  For  reasons  which 
thoy  state,  they  ask  that  the  administration  be  trans- 
ferred from  the  county  court  to  the  chancery  court, 
and  that  a  re(*eiver  be  appointed,  and  that  they  be 
relieved  from  the  administration  of  said  estate;  and 
they  pray  tliat  said  will  be  construed,  that  all  proper 
references  be  had,  accounts  taken,  and  that  said  bill 
be  filed  in  the  nature  and  character  of  a  general  cred- 
itors' bill  for  the  closing  up  of  said  estate;  that  the 
same  be  administered  in  said  chancery  court  under  the 
direction  of  the  chancellor;  that  they  be  allowed  to 
make  their  settlement  with  the  chancery  court  and  turn 
over  all   assets  in   their  hands  to  a  receiver  to   be  ap- 
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propriated  by  «aid  court;  that  all  creditors  be  enjoiDed 
from  proceeding  by  execution,  etc.,  against  the  land 
belonging  to  said  estate,  and  that  all  creditors  of  said 
estate  be  required  to  file  their  claims  in  said  court 
for  settlement  and   for  general   relief. 

Garvin,  Bell  &  Co.,  Prather  &  Smith,  Harvey, 
Reath  &  Co.,  Walter  A.  Barrett  and  W.  H.  Cherry,  who 
had  obtained  judgments  against  said  administrators,  came 
in  as  creditors  under  said  bill  and  filed  an  answer  to 
the  same,  by  which  they  set  up  their  respective  judg- 
ments as  debts  against  said  estate,  amounting  in  the 
aggregate  to  nearly  $6,000,  without  interest,  and  made 
their  answer  a  cross-bill,  by  which  they  prayed  that 
the  lands  which  are  described  in  the  will,  or  so  much 
as  was  necessary,  be  sold  for  the  satisfaction  of  their 
debts.  They  charge  that  the  debts  against  the  estate 
are  greater  than  alleged  in  the  original  bill,  and 
ask  that  complainants  and  respondents  thereto  be 
made  respondents  to  the  cross-bill.  No  process  was 
issued  upon  this  bill  or  prosecution  bond  executed. 
But  the  administrators  answered  the  same,  by  which 
they  admit  its  material  allegations  as  to  said  alleged 
indebtedness. 

Elizabeth  V.  Doherty  and  Pillow  and  wife  were 
served  with  process,  but  failed  to  answ*»r  the  original 
bill,  and  judgments  pro  confesso  were  taken  against 
them.  A  guardian  ad  litem  was  appointed  for  said 
minor,  Artatia,  who  answered,  and  at  the  April  term, 
1869,  the  cause  was  referred  to  the  master  to  hear 
proof  and  report  what  available  assets  had  or  should 
have  come  to  the  hands  of  said  administrators,  and  also. 
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what  debts  existed  against  said  estate^  etc.  He  took 
proof  and  reported  that  the  available  assets  of  said 
estate  amounted  to  the  sum  of  about  $4,600,  and  that 
the  indebtedness  of  said  estate  amounted  to  ^bout  the 
sum  of  $6,600.  This  report  being  unexcepted,  was 
confirmed. 

It  is  proper  to  state  that  prior  to  this  time,  a 
receiver,  one  Cypert,  had  been  appointed  in  the  case  of 
J.  W.  Doherty  against  A.  C.  Boyd,  with  whom  said 
administrators  made  settlement,  and  turned  over  to  him 
the  effects  of  said  estate,  and  said  receiver  had  been 
recognized  in  this  case  and  ordered  tn  make  his  settle- 
ments with  this  court.  Certain  specified  tracts  or 
portions  of  said  land  were  decreed  to  be  sold  for  the 
purpose  of  satisfying  the  excess  of  the  indebtedness  of 
said  .estate  over  and  above  the  available  assets,  as 
shown  by  said  report.  Said  administrators  were  ordered 
to  turn  over  the  assets  of  said  estate  in  their  hands 
to  said  Cypert,  as  receiver,  which  they  did,  and  from 
this  time  he  was  treated  and  held  accountable  as 
receiver   in    lieu   of  the   administrators. 

In  1873,  Elizabeth  V.  Doherty,  having  been 
divorced  from  complainant,  J.  W.  Doherty,  and  resumed 
her  maiden  name  of  Elizabeth  V.  Choate,  presented 
these  facts  by  affidavit,  and  sought  to  have  the 
judgment  pro  confesao,  which  had  been  taken  against 
her  in  1868,  as  well  as  all  the  orders  and  decrees 
made  in  the  cause,  set  aside,  upon  the  ground  that  she 
had  been,  during  all  the  time,  a  feme  covert  This  the 
court  refused,  but  gave  her  leave  to  then  make  de- 
fenses  to   said   bill.      Thereupon   she  moved   to   dismiss 
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it   for    various    reasons,    the    principal    one   being    that 
her    husband    could    not    maintain    a    suit    against    her. 
This   motion  was  disallowed   and   she   then   answered 
the  bill.     Various  motions  and  orders  were  subsequently 
made,   not    necessary   to    be   noticed,   and   in    1876,   on 
application,    Garvin,   Bell    &   Co.,    and  said  other   cred- 
itors, were  allowed  to  file  an  amended   and  supplemental 
cross- bill,   in   which    they  filed  transcripts  of  their  judg- 
ments, and   sought  a  sale  of  the  lands  of  said   decedent 
for      their   satisfaction,   and    also   to    enjoin    respondent, 
Elizabeth,     from     disposing    of    the    same.       This    was 
demurred    to   and    demurrer    overruled,   and    was    then 
answered.     By  their    demurrer    to    this   amended   cross- 
bill, respondents,  Elizabeth  V.  Choate  and  others,  insisted 
that   said     complainants,    as   creditors,    were    entitled    to 
all  the  relief  under  the  original  bill  filed    by  the  admin- 
istrators  that    they   sought    by   said   cross-bill,    and   by 
consent   all   the   causes   were   consolidated,   and    by   con- 
sent  also   an  order   of  reference,  which  had  before   been 
made,     requiring   the    master   to  report   all   good   claims 
belonging   to   said    estate   not  collected,    and    the   assets 
belonging  to   said   estate,  as   well  as  the   amount   of  the 
debts   against    said   estate   and    to   whom   due,  etc.,   was 
revived,     and    by     consent    was    so    enlarged    that    the 
clerk   and    master   was   required   to   make   and   report   a 
settlement   with  Cypert,  the  receiver,  and  also  with  said 
administrators,    and     to    make    a    full    showing    of  the 
condition   and   assets   of  said  estate,   etc. 

Under  this  order  a  mass  of  proof  was  taken,  and 
the  m&ster  reported  that  the  administrators  had  ac- 
counted  for  all   the  assets   of  said  estate  in   their   hands 
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except  $23.  He  also  reported  that  said  receiver, 
Cypert^  had  received  in  all  $2,296.48,  and  paid  oat 
$1,843.17,  and  that  the  balance  of  indebtedness  due 
from  the  estate  upon  judgments  specifically  set  out  was 
$6,236.57.  Various  exceptions  were  filed  to  said 
report  which  were  overruled,  said  report  confirmed  and 
a  decree  rendered,  directing  a  sale  of  a  suflSciency  of 
said  land  to  satisfy  said  indebtedness,  after  applying 
the  assets  on  hand  for  that  purpose  as  far  as  they 
would  go.  Respondent,  Elizabeth  V.  Choate,  has  alone 
appealed   from   this    decree. 

The   Referees  have  reported  that  the  testimony  fully 
sustains  the   findings   of  the   chancellor.       To   this   part 
of    the    report    there    is  no   sufficient  exception.       The 
exception   is  as  follows:     ''The  Referees  erroneously  re- 
port   that    the    finding    of    the    court   upon   the    proof 
has   been   abundantly   sustained,    when   in   fact   it  is^not 
sustained    by   the    proof."       This   is   no  compliance  with 
the   requisitions  of  the   statute  crediting  the  commission. 
We   therefore   take   this   part   of   the   report  as  conclu- 
sive.      It   is   very   earnestly   insisted   for   the  appellant, 
that  there   has  been   no   such   case   made    by  these  pro- 
ceedings  that    gave    the   chancery   court   jurisdiction   to 
sell   these   lands  for   the   payment  of  the  debts  of  said 
estate. 

By  the  provisions  of  the  Code,  section  2267,  "  where 
an  executor  not  authorized  by  will  to  sell  and  convey 
real  estate,  or  an  administrator  has  exhausted  the  per- 
sonal estate  of  the  deceased  in  the  payment  of  his 
debts,  leaving  just  debts  or  demands  against  him  un- 
paid,   or    paid    by  the    representative  out    of   his  own 
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means,  and  the  deceased  died  seized  and  possessed  of 
real  estate,  the  chancery  or  circuit  court  of  the  dis- 
trict or  county,  *  *  may,  on  the  petition  of  the 
representative,  or  any  bona  fide  creditor,  whose  debt 
remains  unpaid,  decree  the  sale  of  such  portions  thereof 
as  may  be  least  injurious  to  the  heirs  and  legal  rep- 
resentatives, and  as  may  be  suffitnent  to  satisfy  the 
debts  or  demands  set  forth  in  the  bill  or  petition  and 
shown   to   exist." 

Section  2268  provides,  '^that  before  making  such 
decree  it  shall  be  made  to  appear  to  the  satisfaction 
of  the  court,  that  the  personal  estate  has  been  ex- 
hausted in  the  payment  of  bona  fide  debts,  and  that 
the  debts  or  demtmds  for  which  the  sale  is  sought, 
are  justly  due  and  owing,  either  to  creditors  or  to 
the  representative  for  advances  out  of  his  own  means, 
to   pay  just   demands   against   the   estate.'^ 

It  is  insisted,  in  the  first  place,  that  the  debts  are 
not  specifically  set  out  in  the  bill,  or  ascertained  by 
the  report,  and  consequently  there  was  no  such  case 
made  as  authorized  the  first  decree  for  the  sile  of  a 
portion  of  said  lands.  An  aggregate  amount  of  debts, 
however,  was  established  by  proof,  exceeding  the  amount 
of  assets  of  the  estate  by  $2,00^,  and  so  reported  by 
the  master,  and  there  was  no  exception  to  this  report. 
It  would  have  been  more  regular,  as  well  as  more 
proper,  to  have  set  out  each  specific  debt,  and  to 
whom  due,  but  as  there  was  no  exception,  and  an  ag- 
gregate of  indebtedness  was  ascertained  over  the  amount 
of  assets,  which  showed  the  necessity  of  the  sale  of  a 
greater  amount  of  the  land  than   was  then  decreed  to  be 
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sold  to  satisfy  the  same,  we  do  not  think  the  case 
should  be  reversed  on  this  account.  Moreover,  by  the 
express  provision  of  the  statute,  either  the  represen- 
tatives or  any  bona  fide  creditor  may  file  the  bill,  and 
all  creditors,  whether  named  in  the  bill  or  not,  may 
come  in  under  it,  etc.,  as  in  case  of  a  creditors'  bill  ; 
6  Yer.,  66,  67.  And  these  creditors,  except  one,  did 
come  in  by  their  answers  and  set  up  their  debts,  and 
which  are  abundantly  shown  to  be  bona  fide  subsisting 
debts  against  said  estate,  and  without  reference  to  it 
as  a  cross- bill,  these  debts  are  sufiBciently  set  up;  and 
while  this  was  after  the  first  decree,  it  was  before  the 
sale,  and  the  order  of  sale  was  reversed  subsequently, 
and   the   order   of  sale    made   under   it. 

It  is  next  insisted  that  the  sale  was  void  or  the 
decree  erroneous,  because  there  was  no  actual  applica- 
tion of  the  personal  assets  in  the  hands  of  the  admin- 
istrators to  the  payment  of  debts  before  the  decree  of 
sale. 

In  the  case  of  Edmeston  v.  Edmeaton,  at  the  De- 
cember term,  1883,  of  this  court,  it  was  held  that 
where  the  amount  of  the  personal  assets  is  ascertained, 
but  are  not  in  a  condition  to  be  applied,  the  court, 
treating  them  as  good  and  available,  may  decree  a 
sale  of  land  sufl&cient  to  discharge  the  excess  of  in- 
debtedness over  the  whole  amount  of  the  assets,  with- 
out the  delay  of  the  cause  until  said  assets  can  be 
actually  applied,  as  the  court  can  see  that  if  it  were 
done,  the  sale,  to  that  extent,  at  least,  would  have  to 
be  made,  and  nothing  more  has  been  done  in  this 
case,   as   the   sales  actually   made    have   not   produced  a 
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fund  sufficient  to  satisfy  such  excess  had  all  the  per- 
sonal assets  been  actually  applied  ^to  the  payment  of 
the  debts  before  such  sales  were  ordered.  There  can 
be  no  question,  we  think,  that  the  remaining  indebt- 
edness, for  which  the  last  decree  was  rendered,  is  fully 
established. 

It  is  next  insisted  that  said  debts  were  never  prop- 
erly jSled  until  the  filing  of  the  amended  and  supple- 
mental cross-bill,  and  hence  they  are  barred  by  the 
statutes  of  limitation,  which  are  pleaded  and  relied  upon 
by  respondent,  E.  V.  Choate,  in  her  answer  to  this 
cross- bill. 

But  if  it  were  conceded  that  this  assumption  is 
correct,  which  we  do  not  think  is  so,  there  was  no 
new  cause  of  action  alleged  in  said  amended  bill,  and 
hence  the  amendment  related  to  the  filing  of  the  orig- 
inal bill,  and  under  our  authorities,  even  if  these 
claims  are  treated  as  having  been  filed  under  the  orig- 
inal bill  of  the  administrators,  the  action  being  for 
the  benefit  of  all  creditors,  they  would  relate  to  the 
filing  of  that   bill. 

As  to  the  claim  of  Edwards,  it  has  been  adjudged 
a  valid  claim  against  said  estate,  upon  appeal  to  this 
court  in  this  cause,  and  can  not  now  be  questioned, 
and  the  statute  could  not  begin  to  run  in  favor  of 
the  heir  until  after  the  date  of  said  judgment:  Henry 
v.  mils,   1    Lea,    144. 

It  is  next  insisted  that  as  said  appellant  was  a 
married  woman,  and  the  wife  of  one  of  the  com- 
plainants, she  could  not  be  sued  by  him,  and  the 
judgment    pro    confesso    against    her,     and    the    decrees 
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prior  to   the   time   of   her   diaoovertnre,  were  void,   etc., 
at   least  erroneous  nn  to   her. 

Her  interest  was  adverie  to  that  of  her  husband 
and  she  was  properly  made  a  respondent  to  the  bill, 
and  a  judgment  pro  confesso  against  a  married  woman 
admits  the  allegations  of  the   bill:     6  Lea^   716. 

Many    other   exceptions    have   been  taken   and   ques- 
tions  raised^   but   these   are  all   that  require  any  special 
notice.       There   have   been  great  delays  in  the   progress 
of  the    cases,   resulting    from    various    causes    and     the 
proceedings,   especially   in   the   earlier  stages,    have  been 
somewhat   irregular,   but    the  entire   record    shows   that 
the   administration    has   been    conducted    in    good    faith 
and  with  fidelity  on  part  of  both  the  administrators  and 
the   receiver,   and   that    both    have   faithfully   accounted 
for   all    the  effects   of  said   estate  which    have,   or  ought 
to     have    come   into     their     hands,     and     whether     the 
appointment  of  said  receiver  was  legal  or  regular  makes 
no   ^lifference,  as  no    loss    to    the  estate    has    been    occa- 
sioned   thereby. 

The  debts  for  which  said  lands  have  been  and  are 
decreed  to  be  sold,  are  shown  to  have  been  valid 
subsisting  debts  against  said  estate;  no  injustice  has 
been  done  the  devisees  or  the  appellant;  rights  of  third 
parties  have  intervened  under  the  decrees  in  the  cause, 
and  unless  impelled  by  some  positive  rule  of  law  or 
patent  error,  we  would  not  be  inclined  to  reverse  the 
case.  We  are  satisfied  that  no  such  error  has  been 
shown  to  exist,  and  that  substantial  justice  has  been 
attained. 

The    Referees     have    reported    that  the  chancellor's 
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decrees  should  be  affirmed  with  costs,  and  we  concur 
in  their  conclusion.  The  exceptions  to  the  report  will 
be  disallowed,  the  report  confirmed  and  the  decree 
affirmed    with    costs. 


Ma^or  axd  City  Council   of  Nashville  v.  John 

W.   Edwards  et  al, 

1.  Chakceby  Pleadings  Ain>  Practice.  Co-&aretie9.  B.,  as  one  of  the 
sureties  for  E.,  was  about  to  take  steps  to  have  himself  released,  when 
M.  proposed  to  become  his  co-surety  if  he  would  remain  on  the  bond. 
M.  then  signed  the  original  bond.  Upon  bill  filed  against  B.  and  M., 
hM  that  M.  was  not  liable  on  the  bond,  but  was  liable  upon  cross- 
bill by  B.  to  contribute  as  co-security  from  the  date  he  signed  the 
bond. 

2.  Same.  Same.  Burden  of  proof.  Upon  a  bill  filed  by  city  against  tax 
collector  and  sureties,  the  collector  was  charged  with  all  assessments 
and  credited  with  amount  paid  over,  and  appeal  taken  to  Supreme 
Court,  and  decree  reversed  because  there  was  other  evidence  which 
might  be  obtained  of  the  amount  of  the  credits,  the  book  of  assess- 
ments upon  which  the  credits  were  entered  having  been  lost.  Upon 
another  trial  no  further  evidence  was  offered,  and  decree  rendered, 
hM  the  burden  of  proof  was  upon  defendants. 


FROM    DAVIDSON. 


Appeal  from  the  Chancery  Court  at  Nashville.     Thos. 
H.  Malone,  Sp.  Ch. 

John  Ruhm   for  Nashville. 

E.  H.   East  for   M.   Burns. 

John  Lellyett  for  McCann. 
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Cooper,  Sp.  J.,  delivered   the   opinion   of  the  court. 

The  original  bill  in  this  case  was  filed  August  16, 
1880,  against  John  W.  Edwards,  as  water  tax-collector 
of  Nashville,  and  against  the  various  securities  upon 
his  several  bonds,  executed  as  such  collector.  The  bill 
seeks  to  hold  Edwards  liable  for  an  alleged  defalcation 
in  office,  and  also  his  sureties,  and  to  apportion  the 
default  of   Edwards   among   the    respective    bonds. 

The   case  was   before   this   court   at    its   last  term  on 

an    appeal    and    a    writ   of  error,    prosecuted  by    sureties 

upon    different   bonds.       The   facts   of  the  case  were  set 

tj*  out   at   length    in    a   former     opinion    of    this    court,   to 

which  we  refer,  and  need  not  now  be  recited  in  minute 
detail.  Edwards  was  first  elected  such  collector  in 
October,  1874,  for  a  term  of  one  year.  On  October 
18,  1875,  he  was  again  elected  for  a  term  of  two 
years.  On  October  17,  1877,  he  was  a  third  time 
chosen,  and  for  a  term  of  two  years,  but  this  term 
ended  January  19,  1879,  because  the  office  of  water 
tax  collector  was  then  abolished. 
}  The   defendant,    M.    Burns,   atid    J.   M.   Elliston   be- 

came Edwards'  sureties  for  the  second  term.  Ellis- 
ton  has  died  pending  the  litigation,  and  the  cause  has 
been  revived  against  his  administrator.  Before  the 
second  term  of  Edwards  expired,  Burns,  one  of  his 
sureties,  became  dissatisfied,  and  spoke  of  taking  steps 
to  have  himself  released  as  such  surety,  and  thereupon 
B.  W.  McCann  went  to  Burns  and  agreed  to  become 
CO- surety  with  him  if  he.  Burns,  would  remain  on  the 
bond.      Burns   acceded  to  this   proposition,  and  McCann 
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went    and    procured    the    bond,    signed    his   name  to    it 
and    handed    it*  back  to   the  .  official    having   its   custody. 
McCann    was    made   a   defendant    to    the    original    bill 
and    denied    his    liability,    filing    a   special    plea   of    non 
at  factuniy   and   then    Burns    filed    a    cross-bill   against 
McCann    to   compel    him    to    contribute   as   a    co-surety 
if   be    should    be    adjudged     liable    as    a    bondsman    of 
Edwards.       When     the    case    was    first    tried    by    the 
chancellor,  complainant's  bill    was    dismissed   as    to   Mc- 
Cann,   bat   it    was   adjudged   on    the   cross-bill   of  Burns 
that    he   was   entitled    to    hold    McCann    as   a   co-surety 
from    and  after   the   date  when   McCann   actually  signed 
the     bond,    and    upon    the    facts    it    was    adjudged    that 
McCann    signed   the   bond    six   months    before    the   ex- 
piration   of  that   term   of  Edwards'   office.       The  decree 
of   the   chancellor    in    this   respect   was   affirmed    at   the 
last    term   of    this   court,   as    well    as   on    other   points. 
On    some    of    the    points    involved,   the    decree   of    the 
chancellor   was    reversed,    as   will    appear    from    an    in- 
spection of  the  opinions  and  decree  herein   at  said  term 
of  this    court,   and    the    cause    was    remanded    to    the 
chancery   court    to    the    end    that   the   account    be    again 
taken.       The     waier     tax    was    assessed    twice    a   year, 
the    assessments   commencing   about  the  first    of  January 
and   July  each   year,  and   being  completed   in   about  two 
months.       Hence   there    were    two    assessment   lists   for 
each   year.       When    the   chancellor   first   ordered   a   ref- 
erence  in   this  cause,  it  was  understood  that  the   assess- 
ment  book   for  the  first    half    of    the    year    1876   was 
lost,  but   when   the   time  arrived  for  taking  the   account 
it   was  ascertained  that  all   the  assessment  lists  for  1876 
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and  1877,  and  for  one-half  the  year  1878,  were  lost 
or  mislaid  and  could  not  be  found.  Jhe  decree  oi 
reference  had  been  made  on  the  assumption  that  none 
of  these  lists  were  lost  except  for  the  first  half  oi 
1876,  and  hence  some  embarrassment  arose  as  to 
whether  the  master  could  state  the  account  on  the 
basis,  or  substantially  on  the  basis,  fixed  in  the  decree 
of  reference.  This  decree  was  rendered  on  February 
14,  1884.  On  May  12,  1884,  a  further  decree  was 
entered,  reciting  that  the  loss  of  said  lists  as  above 
set  out,  was  made  to  appear  to  the  court  by  the  affi* 
davit  of  one  of  the  solicitors  of  the  defendants  in  the 
cause,  and  directing  that  the  master  make  his  report 
as  ordered  in  the  absence  of  said  missing  book,  if  he 
could  do  60.  The  existence  of  this  decree  seems  to 
have  been  overlooked  in  the  subsequent  progress  of 
the  caus'». 

One  of  the  main  grounds  of  exceptions  to  the  mas* 
ter's  report  was,  that  when  he  found  these  books 
were  missing,  he  should  not  have  attempted'  to  make 
a   report   without   a   further   order   of  the   court. 

Some  of  the  parlies  defendant,  and  especially  Me- 
Cann,  before  the  first  appeal  to  this  court,  insisted  that 
complainant  should  produce  the  missing  books;  that 
the  presumption  was  complainant  had  charge  of  them, 
but  the  chancellor  was  of  opinion  that  the  proof  showed 
said  books  were  lost  and  could  not  be  found,  and  this 
court   concurred    in    this   view. 

After  the  cause  was  heard  in  this  court  and  re- 
manded, Burns  and  McCann  filed  a  cross-bill,  seeking 
a  discovery   of  said  missing   books,  and  enjoining  coi»- 
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plainant  from    proceeding  with    the   acooaot,   etc.,    until 
said   books  were  produced.      On  the  hearing,  the  special 
chancellor,    Hon.    Thomas   H.   Malone,   was   of   opinion 
that   the  loss  of  said  books  had  already  been  adjudicated, 
and    that   he   had    no    power  to   enjoin    the   execution  of 
the    decree   of  this    and     the    chancery   court,   unless   it 
was    shown   that    the    complainant  had    fraudulently   de- 
stroyed,  or    fraudulently    withheld,     the    missing  books, 
and     that    the    proof   fell    far    short    of    this,    and    the 
chancellor   dismissed    the   bill   of  Burns   and  McCann  at 
their   cost.       This   action    of    the    chancellor    was   man- 
ifestly  correct.       The   proof   failed    to   sustain    the   alle- 
gations of  the  cross  bill,  to  say  nothing  of  the   question 
whether   such   a   bill   could    be   maintained  at  that  stage 
of     the    litigation.       The    chancellor    also   proceeded    to 
decree   upon   the  merits   of  the  original  cause,  and  from 
bis   decree   Burns    and    McCann    prayed    an    appeal   to 
this   eonrr.       No  other  parties  appealed  Trom  the  decree. 
Bams  executed   a    bond   as   required,   and  it  is  now  in- 
sisted  that   the   decree    of    the    chancellor    is    erroneous 
as  to    the   sureties   for   his   second    term   of  office. 

Edwards,  as  collector,  was  required  to  pay  over 
semi-monthly  the  sums  received  by  him,  and  to  report 
the  amounts  so  paid  over  to  the  council,  the  receipt 
of  the  treasurer  to  be  presented  with  his  report.  This 
report  was  to  set  out  in  detail  the  various  amounts 
collected  by  him  for  the  half  month,  from  whom  re- 
crived,  etc.,  and  the  aggregate  thereof.  He  made 
such  reports,  purporting  to  contain  all  his  collections, 
and  these  are  not  lost,  and  were  used  in  evidence. 
Early   in   the  year  1879,  the  city  employed  B.  L.  Cain 
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to  take  the  assessment  books  of  Edwards^  terms  aod 
make  out  therefrom  a  list  of  the  uncollected  taxes,  or 
"delinquents,"  remaining  thereon.  This  he  did,  this 
list  showing  all  the  credits  that  Edwards  was  entitled 
to  as  then  appeared  from  said  assessment  books,  ex- 
cept as  to  the  book  for  the  first  half  of  the  year 
1876,  that  being  then  lost.  This  list  is  known  in 
the  record  as  the  "Cain  book,"  and  it  also  containal, 
as  appears,  statements  of  the  amount  of  taxes  that 
went  into  Edwards'  hands  said  years — aggregates  of 
the  amounts  for  the  years  he  was  in  office.  The 
proof  shows  that  this  "Cain  book"  was  carefully  made 
out,  and  that  it  was  a  correct  statement  of  what  the 
assessment   books   showed    when    it   was   prepared. 

Edwards,   as  collector,  kept  receipt  books  with  stubs, 
IF  and    when    he   gave   a   receipt   for   taxes   it  was  his  cus- 

tom to  enter  upon  the  stub  the  date  and  amount, 
and  by  whom  paid,  as  the  record  indicates.  The 
proof  shows  that  about  the  last  of  the  year  1877, 
Edwards  became  engaged  in  the  business  of  running 
a  theater,  and  in  1878  connected  himself  with  a  trav- 
eling theatrical  company,  nnd  that  from  the  latter  part 
of  1877,  he  gave  but  little  personal  attention  to  the 
busine^^s   of  his   office. 

When  Edwards  was  first  inducted  into  office,  in  Oc- 
tober, 1874,  he  received  from  his  predecessor,  GleuD, 
a  delinquent  tax  list,  aggregrating  $43,616.95.  He 
received    his   first  current  assessment   list  early  in  1875. 

In  this  case  the  chief  trouble  has  been  to  appor- 
tion correctly  the  defalcation  of  Edwards  among  the 
different    sets    of    sureties.       In    his    first    report,    the 
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master  states  that,  with  the  evidence  on  file,  be  can  not 
bhow  accurately  the  amount  that  should  be  charged 
to  each  bond,  but  only  approximately.  The  method 
he  adopted  in  stating  the  account  was  substantially 
this:  He  charged  each  set  of  securities  with  the  tax 
aggregates  that  went  into  the  collector's  hands  for 
each  respective  term,  and  then  credited  them  by  the 
amount  paid  over  by  Edwards  for  such  term,  and  also 
by  the  delinquents,  including  errors,  permits,  etc.,  for 
that    term,    as   shown    by   the   "Cain    book." 

Under  the  city  law,  Edwards  had  no  way  to 
coerce  the  payment  of  these  taxes  except  by  shutting 
off  the  water  from  delinquents,  and  hence  the  chan- 
cellor had  decided  (and  this  court  approved  the  ruling) 
that  the  collector  should  be  credited  by  all  uncjollected 
taxes.  A«  a  result,  at  the  beginning  of  each  new 
term  there  was  a  list  of  delinquent  taxes  in  the  hands 
of  the  collector  coming  from  the  preceding  term  or 
terms,  and  these  delinquent  lists  he  retained  and  con- 
tinued to  collect  from  as  far  as  he  could.  Of  course, 
it  follows  that  the  list  of  delinquents  for  any  one  year, 
as  made  out  by  Cain,  in  February,  1879,  as  it  then 
stood  on  the  books,  would  not  show  accurately  the 
amount  of  such  delinquency  as  it  stood  at  the  end 
of  that   year. 

When  the  case  was  before  this  court  at  the  last 
term,  the  court  was  of  opinion  that  the  actual  defal- 
cation for  each  term  could  be  more  accurately  ascer- 
tained by  using,  as  evidence,  the  stubs  of  the  receipt 
bocks,   the   reports    of    Edwards    referred    to,   the   "  Cain 

book,"  and  the  original  assessment  books,  as  far  as  they 
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were  not  lost,  with  any  other  evidence  that  might  be 
obtainable,  and  comparing  these  sources  of  in/ormation 
carefully,  etc.  But  the  court  adds,  in  substance,  that 
in  the  absence  of  such  evidence,  the  method  pursued 
by  the  chancery  court  or  the  master,  "aifords,  per- 
haps,   the    best   me:ms   of   approximati.og   the    result." 

This  court,  however,  said  that  the  master  could 
not  be  expected  or  required  to  examine  these  original 
sources  of  information,  and  prepare  from  them  schedule- 
or  abstracts  to  be  used  as  evidence,  but  that  this 
was   the   duty   of  the    parties. 

On  the  cause  being  remanded  and  again  referre<l 
to  the  master,  no  additional  schedules  were  furnished 
him,  as  suggested  by  this  court,  except  Exhibit  A  to 
Glenn's  deposition,  which  will  be  noticed  presently. 
Each  party  was  allowed  to  file  additional  proof.  The 
chancellor  was  of  opinion  that  no  additional  proof  of 
any  value  was  presented  on  the  new  reference,  and 
in    this   opinion    we    concur. 

The  question  presents  itself:  Whose  duty  was  it 
to  present  such  additional  proof?  In  trying  to  ascer- 
tain the  amount  collected  during  each  term,  the  fol- 
lowing plan  had  been  adopted  by  the  court:  First,  to 
charge  the  collector  with  the  amount  of  the  tax  ag- 
gregates, then  to  credit  him  by  amounts  paid  over 
and  by  amounts  of  delinquents.  It  is  not  difficult 
to  ascertain  the  amount  of  charges,  but  the  contrary 
is  true  as  lo  the  amount  of  the  credits.  The  chan- 
cellor was  of  opinion,  that  the  decree  of  this  court 
meant  to  put  upon  the  defendants  the  burden  of 
showing   these   additional    credits,   and   so   ruled.       This 
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conclusion,  we  think,  is  fairly  to  be  inferred  from 
said  decree.  And  if  this  were  not  so,  we  would 
now  hold  that  this  is  a  proper  determination  of  the 
question.  When  Edwards  received  the  tax  books  he 
was  charged  with  the  amount  of  the  same  as  other 
collectors   are. 

It  was  his  duty  to  make  his  settlements  and  pro- 
care  his  credits.  Upon  a  settlement,  whatever  re- 
mained uncollected  on  the  delinquent  list  he  would 
get  credit,  for  and  turn  the  list  over  to  his  successor, 
and  it  would  make  no  difference  that  he  was  twice 
his  own  successor.  This  would  make  the  necessity 
of  a  settlement  at  the  end  of  each  term  the  more  ur- 
gent to  prevent  confusion  in  his  accounts.  It  was 
his  duty  to  make  these  settlements,  even  if  complain- 
ant was  negligent  about  it,  though  the  proof  shows 
that  complainant  attempted  to  bring  him  to  settlement 
at  least  before  the  books  were  lost,  and  at  or  about 
the  end  of  his  last  term.  If  he  failed  to  make  his 
settlements  promptly,  as  he  should  have  done,  his  sure- 
ties ought  to  have  seen  that  he  complied  with  the 
requirements  of  the  law,  and  that  while  the  proper 
evidence  still  existed,  to  show  all  just  credits  as  well 
as  charges. 

It  is  insisted  by  defendants  that  they  should  l)e 
credited  by  the  $2,575.45,  shown  by  Exhibit  A  of 
Glenn's  last  deposition.  This  is  made  up  of  items 
and  amounts  reported  by  Edwards  as  collected  in  1878, 
and  defendants  claim  that  an  examination  of  the  assess- 
ment lists  of  that  year  shows  that  they  were  not 
collected   in    1878,   and    hence  were  collected  previously. 
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An   examination   of    this   exhibit   and   the   deposition    of 
Mr.   Glenn,   shows   that   he    proceeded   on   an   erroneous 
theory;     And   further,   that   he   has   fallen   into  so  many 
mistakes   that   the  exhibit  is  of  no  value.       The  exhibit 
contains    two    classes    of    cases,    and    may    be   a   third. 
In   one   class   there   is   found    on     the    books    of    1878^ 
items   of  like    amount,    with   the    i>ame   name,   as   those 
appearing   on   his   reports,   but   not  marked  paid  on  the 
book,   and    witness    concludes    they    are     not    the   same 
items   because   not   marked  paid.       But  the  proof  show^s 
that   the    collector    frequently    failed    to   mark    an   item 
paid    on   the   book,    when   it   was    paid    in    fact.       Take 
this   in   connection   with   the    fact    that   he   had    his   re- 
ceipt  stubs   from    which    to    make    up   his   reports,   and 
actually    reported   these   sums   collected   in    1878,  and  it 
shows   that   the   inference   drawn  by   the   witness   if  not 
sustained   by   reason.       It    not    appearing   what   portion 
of  the   exhibit   is   made    up    of    items   of  this   class,   it 
could  not   be   used   as   evidence,  if  there  was  no  further 
objection    to   it. 

It  is  also  insisted  that  the  master,  on  the  basis 
adopted,  faikd  to  credit  a  sufficient  amount  for  delin- 
quents for  the  first  half  of  1876  (the  "Cain  book"  not 
showing  the  amount  for  this  half  year),  by  $911.00, 
or  $1,042.12,  as  the  other  solicitor  makes  the  amount. 
It  would,  perhaps,  be  sufficient  to  say,  as  to  this  item, 
and  also  as  to  the  item  of  $1,459.89,  put  down  by 
defendants  as  *' overcharge,'*  that  no  such  exceptions 
are  made  to  the  reports  of  the  master,  either  the  first 
repoi't  or  the  last  report,  further  than  this:  One  of 
the  parties   excepted   to  the  first   report   on   the   ground 
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that  the  delinquent  Ifet  for  the  last  half  of  the  year 
1876  would  naturally  be  larger  than  for  the  first  half; 
that  this  would  be  true  in  any  year,  and  that  there- 
fore a  larger  credit  should  have  been  allowed  for  the 
last  half  of  1876  than  for  the  first  half,  whereas,  the 
same  amouot  was  credited  for  each  half  of  said  year. 
The  reasoning  of  this  exception  is  probably  good,  but 
the  exception  was  filed  under  a  misapprehension  of  the 
facts.  The  fact  was,  the  book  was  lost  for  the  first 
half  of  1876,  and  that  was  the  period  for  which  an 
estimate  was  made,  and  the  amount  of  the  delinquent  list 
was  put  down  ^at  the  same  amount  as  for  the  last  half 
of  1876.  This  was  in  substantial  compliance  with  the 
mode  of  estimation  suggested  in  Glenn^s  deposition, 
which  the  chancellor,  in  the  decree  of  reference,  directs 
to    be   followed. 

As  to  the  item  of  $1,459.89,  there  is  no  such  ex- 
ception to  either  report  of  the  master.  The  aggregates  as 
charges,  as  shown  by  the  "Cain  book"  were  taken  from 
the  assessment  lists,  and  that  after  all  additional  assess- 
ments were  added  thereto  by  the  collector.  Claiborne's 
books  were  not  taken  directly  from  the  assessment 
lists,  and  in  one  instance,  at  least,  he  is  shown  to 
have  made  a  serious  omission  in  keeping  his  books. 
No  specific  error  is  pointed  out  in  the  evidence  used, 
and  it  does  not  appear  to  have  been  objected  to  when 
first   offered    to   the    master   and   used    by   him. 

Since  the  cause  was  remanded  no  further  attention 
seems  to  have  been  given  to  the  stubs  of  the  receipt 
books.  No  schedules  were  presented  made  from  these 
stubs.       Why    this    was   not   done   does   not   appear,    as 
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they    were   entirely   ignored    by    the    parties   on   the   last 
reference   and    trial. 

In  that  part  of  the  record  first  brought  to  this 
court,  there  is  some  intimation,  perhaps,  that  some  of 
these  stubs  had  been  lost,  but  their  loss  does  not 
seem  to  have  been  considered  proven  by  the  parties, 
and  the  court,  under  these  circumstances,  assumed  that 
the   stubs   could   be    produced. 

As   no   additional    or    better    evidence    was    brought 
before   the    master  on   the    last    reference    than   he   had 
ou   the   first,   he   was  justified,  under   the   former   decree 
of   this   court,    in     stating    the    account     on    the    proof 
furnished     him.        The     presumption     is,   that    if    there 
was  any  better   evidence   than    that  already  filed  knowu 
to    the    parties,   they    would    have    produced    the   same 
before   the   master,   and    it    would     be    useless    to   agaiu 
remand    the   case   for     an    experiment.       Under    all    the 
circumstances,    we    do   not   think   a   lo.es  should    be    vis- 
ited   upon   complainant   because   some  of  the    assessment 
books    are    lost.       The    collector    did    not    often    mark 
on  these  books   the  dates  of   his  collections,   and  if  the 
books   were   accessible   the   difficulties   would  not   be  re- 
moved.      The   proof  shows    that  these  books  were  kept 
lying   about   in   a   room   of  the   city  hall,  as  were  other 
similar   books,  and    there   is  no  sufficient  facts   disclosed 
in   the   record   to   generate    the    belief   that   complainant 
has   suppressed   them.       It   is   probable,    if    these   books 
could   be   used,    that    they    would    increase     rather  than 
diminish   the   amount   of   the   defalcation. 

Defendants   insist    that  great   injustice    has  been  done 
Ihem  as  to   the  credits  for  delinquents,  because,  from  Oc- 
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tober,  1877,  to  the  time  when  the  "Cain  book"  was 
made  out,  collections  were  still  being  made  from  the 
delinquent  list  for  1876  and  1877.  While  this  is  true, 
the  sureties  for  the  term  of  1874-5  can  make  a  like 
complaint,  for  in  1876  and  1877,  Edwards  was  still 
collecting  from  the  delinquent  lists  of  preceding  years, 
and  the  amount  thus  collected  in  1876  and  1877,  was 
probably  as  large  as  the  amount  collected  from  1877 
to  January  19,  1879,  on  the  delinquent  lists,  and  if 
so,  the  sureties  for  the  second  term  have  not  been 
injured    by    the    mode    adopted    in   taking    the    account. 

There  is  one  other  fact  that  tends  very  strongly 
to  show  that  the  recovery  against  the  complaining 
defendants  is  not  too  large,  but  less  than  the  real 
amount  of  the  defalcation.  When  Edwards  first  went 
into  "iffice,  in  October,  1874,  he  received  the  Glenn 
delinquent  list,  amounting  to  $43,616  95.  By  January 
1,  1875,  he  reported  collected  from  this  list,  $7,811.88. 
This  left  a  balance  of  the  list  of  $35,804.97  still  in 
his  hands,  from  which  he  continued  to  collect  as  long 
as  he  was  in  office.  Notwithstanding  this,  the  sure- 
ties are  not  charged,  or  attempted  to  be,  with  any 
part  of  this  delinquent  list  of  $35,804.97,  while  it  is 
morally  certain  that  Edwards  collected  a  considerable 
portion    of  the   same. 

No  interest  upon  the  amounts  found  due  has  been 
charged  against  defendants.  No  question  has  been 
made  here  as  to  the  correctness  of  the  decree  of  the 
chancellor  as  to  the  amount  that  defendant  Burns  was 
entitled  to  receive  of  McCann,  and  the  decree  is  man- 
ifestly  right   on    this   point. 
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The  decree  of  the  cbaDcellor  will  be  affirmed  in 
all  refe-pects.  The  cost  of  the  appeal  will  be  paid 
by   the   apellants. 

Cooke,   J.,   dissents. 

TuRNEY,  J.,  dissents  to  that  part  of  the  opinion 
relative    to    the    burden    of  j)roof. 


S.   W.   Fitzpatrick  v.   James  H.   Thomas  ei   aL 

Decree.     GonslrvctUm  of.    F.,  a  special  commissioner,   acting  under  a 
consent  decree,  divided  a  tract  of  land*into  four  parcels,  and  sold 
them.    W.  and  H.  bought  one  of  the  parcels,  Lot  No.  1,  containing 
294  acres,  paying  ten  per  cent,  of  the  purchase  money  and  giving 
their  notes  with  a  lien  on  the  J  and  for  the  balance.     This  sale  vr&a 
confirmed  by  the  court.    The  commissioner  subsequently  made   a 
second  report,  substantially  the  same  as  the  first,  which  was  also  con- 
firmed.   The  decree  then  sets  out  the  fact  that  W.  and  H.  had  sold 
to  F.  a  part  of  tract  No.  1,  which  being  asHented  to  is  confirmed,  and 
adds,  "  it  is  ordered  and  adjudged  that  the  said  several  tracts,   so 
sold  and  purchased  by  said  several  purchasers,  and  said  lot  purchased 
by  W.  and  H.,  and  the  part  thereof  assigned  to  F.,  and  all  the  title 
thereto  of  the  several  parties  to  these  suits  be  divested  out  of  said 
parties  and  be  vested  in  the  purchasers  and  assignee  as  aforesaid 
severally,  liut  a  lien  is  retained  upon  each  of  said  tracts  for  the 
original  purchase  money  to  be  paid  for  said  several  tracts."    Heldj 
that  under  this  decree  the  land  purchased  by  F.,  was  liable  only  for 
the  price  agreed  to  be  paid  for  it,  and  not  liable  for  any  balance 
due  on  the  remainder  of  Lot  No.  1. 


FROM     MAURY. 


Appeal    from  the  Chancery  Court  at  Columbia.      W. 
S.   Fleming,   Ch. 


\     ,  ^ 


,v  '-S* 
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McDowell  &  Webster   for  complaiDant. 

Barxett   &  Hughes   for   defendants. 

Cooke,   J.,   delivered   the   opinion    of  the   conrt. 

Id     1869,    James    H.   Thomas    was,   by    an    agreed 
decree    by   the   consent    of    all   the   parties    in    interest, 
appointed    a  special  commissioner  in    the   above  entitled 
cause,    to   sell    a    large    and  valuable    tract   of  land,  his 
action    in    the   premises   to    be   subject   to    the    approval 
of  the    court.       He    was    permitted    by   said    decree    to 
divide    said    tract   into    separate    parcels,    as    he    might 
deem    best.       He    accordingly    did     divide   it    into     four 
separate    lots   or   parcels,    and    sold    the    same    to    sepa- 
rate   purchasers,  Walter   and    Hugh  Akin    becoming  the 
purchasers   of  one   of  these,    designated    as    Lot   No.    I, 
containing    294   acres,    at   the   price    of    fifty-six    dollars 
I>er    acre.       Ten    per    cent,    of  the   purchase  money  was 
paid   down    and   the    notes  of  the   purchasers    taken  for 
the    residue,   payable  in  one  and  two  years  respectively, 
a   lien    being   retained    upon    the    land     for    the    unpaid 
purchase   money. 

This  sale,  together  with  that  of  ihe  other  lots, 
was  made  on  December  6,  1869,  and  was  reported 
to  the  court  and  confirmed  by  decree  of  the  chan- 
cellor on  April  14,  1870,  the  title  being  divested  out 
of  all  the  other  parties  and  vested  in  the  purchasers, 
jrubject  to  the  lien  for  purchase  money.  Notwith- 
standing the  confirmation  of  this  report,  it  seems 
that  he  subsequently  made  another  report  of  said  sale^ 
substantially   the   same   as  the  first,  except    it  contained 
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the  report  of  the  surveyor  who  divided  the  land  into 
lots,  and  which  he  dated  as  of  the  same  date  of  his 
first  report,  and  then  made  a  supplemental  report 
showing  the  collection  and  disbursement  by  him  of 
certain  monies  bv  consent  of  the  beneficiaries.  This 
second  report  and  supplemental  report  were  also  con- 
firmed, by  a  decree  of  the  court,  February  14,  1871, 
there  being  no  exceptions  to  the  same.  After  which 
the  decree  proceeds  as  follows:  "And  it  appearing 
to  the  court,  that  said  Walter  and  Hugh  Akin  have 
sold  and  transferred  to  the  said  Samuel  W.  Fitzpat- 
rick  a   part   of    said   Lot    No.    1,   all    of    which    fully 

■ 

appears  from  the  report  of  O.  H.  P.  Bennett,  the 
surveyor  employed  by  said  parties,  etc.  (which  is  set 
out  and  shows  that  he  surveyed  and  laid  off  by  metes 
and  bounds  144  acres  of  said  Lot  No.  1),  and  the 
decree    then    proceeds : 

"  Walter  Akin  sold  this  to  S.  W.  Fitzpatrick.  And  from  the  endorse- 
ment of  said  Walter  and  Hugh  Akin  endorsed  thereon,  which  is  in  the 
words  and  figures  following,  to- wit:  To  the  Hon.  W.  S.  Fleming,  chan- 
cellor: The  within  are  the  boundaries  of  a  part  of  the  land  purchasetl 
by  me  at  the  sale  of  the  lands  of  G.  W.  Polk,  by  James  H.  Thomas,  trus- 
tee, etc.,  being  Lot  No.  1  of  said  sale.  T  have  sold  the  within  part  thereof 
to  S.  W.  Fitzpatrick,  and  he  has  paid  me  for  the  same,  and  I  hereby  re- 
quest said  court  to  make,  or  cause  title  to  be  made  therefor,  to  said  Fitz- 
patrick, January,  1871.  Walter  and  Hdtgh  Akin." 

"And  it  being  admitted  by  the  parties  that  said 
agreement  and  assignment  between  said  Walter  and 
Hugh  Akin  on  the  one  part,  and  said  S.  W.  Fitz- 
patrick, is  correct  as  made  and  assented  to,  it  is  or- 
dered that  the  same  be  confirmed.  And  it  is  ordered, 
adjudged  and  decreed  by  the  court,  that  the  said 
several   tracts   of  lands   so   sold   as   aforesaid,    and  puf' 
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chased     by    said    several     purchasers    as    aforesaid,   and 
said     part   of  said    Jot    of  land    purchased  by  said  Wal- 
ter   and    Hugh    Akin  as  aforesaid,  and   the  part  thereof 
a<<igned    to   said    Fitzpatrick   as   aforesaid,    and   all    the 
title     thereto    of    ihe    several    parties  to    these   suits,    be 
and     the   same    is    hereby    divested   out    of    said    parties 
.severally,  and  the  same  is  hereby  vested    in    the  several 
purchasers   and   the   assignee  as  aforesaid  severally,  and 
their    heirs    and    assigns   severally    forever;    but   a    lien 
is    retained    upon    each    of    said    several    tracts    of    land 
for    the    original    purchase    money    to   be    paid   for   said 
several    tracts." 

Akins    failed    to    pay    the    second    note    executed    by 
them    for   the    purchase    money    of    Lot    No.    1,    or    the 
greater  portion  of  it,  and  judgment  by  motion  was  taken 
agaius(    them    upon    it   in    1874.       Thomas,  •  the    special 
eonimissioner,    died    in    1876.       The     clerk    and    master 
was    appointed    special    commissioner   in    his   stead,    and 
said   judgment    against   said    Akins  revived  in  his  name 
a-^   such.       The    portion    of    said    Lot    No.    1    retained 
by    the    Akins,     160    acres,    has     been    sold    to    satisfy 
the     same,    and    failed     to     bring    enough    to    discharge 
the  judgment,    leaving   several  thousand    dollars   of   the 
same    unsatisfied.       In     1877,    Fitzpatrick    filed    a  peti- 
tion   in  this  cause   by  which  he  alleges,  that   on    March 
2,    1870,   after   the   sale    had    been   made  of  Lot    No.   1 
by   Thomas   as   commissioner   to    the    Akins,   but  before 
the   same    had    been    reported  to  the   court   or   the  sale 
confirmed,  he   made  a   contract  or  agreement   with  said 
Akins  and   Thomas,    by    which    he  agreed  to    take  said 
144   acres    of   the    land    purchased    by     Akins    at    the 
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price   of   sixty   dollars   per    acre,    and    to    pay   Thoma? 
that   price    for    the    same;      and    that   Thomas    was   to 
report    the   same   to   the   court   as   a    sale    of    so    much 
of  said    land    to    him,   and    to    procure  the   title    to    be 
decreed  to  him,   free  from  any  lien   for  purchase  money, 
except    the    amount    he     had     agreed     to    pay    for    the 
same;     that   he    paid    to    Thomas    ?3,100    of    said     pur- 
chase   money    in    cash,    and    transferred    to    him    a     note 
on     one     Akin     and     Larkin    lor    the     residue;       That 
Thomas    had    credited    the    $3,100    paid    by    him    upon 
Akins'   note   for    the    purchase   money,  and   that  he   had 
collected    and    applied    all     of    the     Akin    and     Larkin 
note   transferred    by    him    in    the   same  way,  which    had 
been    credited    upon    Akins^  purchase    money   notes,    ex- 
cept   a   small    balance    of    about   fifty    or   sixty   dollars, 
and    wiiich    had    discharged    all    of  the   purchase  money 
he    was   to    pay  for  said    144  acres  except  that  amount, 
and    which    he    tenders    with     his    petition,   and     avers 
that    he    is    entitled    to   a   deed    or    decree   to   said   land, 
free    from    any  further    lien  for  purchase  money.      Says 
he    understood    and     believed     the    same    had    been    so 
done,    in    accordance    with    his   agreement  with  Thomas, 
and    which    he    had    promised    to    have    done,    but    that 
he    has    recently    learned   that   it  is  claimed   that  a  lien 
still    exists    upon     said     144    acres    purchased    by    him, 
under    the     decree     of    April     H,    1870,    and    that    the 
same    was   not   severed    and    released    by   that    of    Feb- 
ruary    14,     1871.       He    insists,    however,    that    it    wat^, 
and    under  said    last    named  decree  said  land  purchased 
by    him    was    discharged    of    any    lien,    except    for    the 
purchase    money    which   he    was   to    pay,    and    asks  that 
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said    decree    be    construed,    and    if   it    shall    turn   out 
that    said   lien    was    so   discharged,   he    avers    tha*  the 
failure    to   have   the   same    done    by   said    Thomas   was 
a  fraud    upon    his     rights;     that   the    respondents    have 
had    tlie   benefit   of  the   purchase   money   paid   by  him; 
that    as    said    land   Avas   sold  under  a  contractual   decree 
he   is    entitled   to  have  the  same  corrected   or    his  con- 
tract   rescinded   and   his   purchase   money  refunded,  and 
a   lien    declared    and    enforced   upon    said    land    for  the 
same.        It   is    agreed    in    the    record    that    the    petition 
may    be   taken    and   considered   either   as   a   bill    or  pe- 
tition,   whichever   may   be    necessary  to  obtain  the  ends 
of  justice   upon   the  case   made  under  it.       The  answer 
«Unies    the    material    allegations.       The    oral    testimony, 
if  coMipetent,   sustains   the   allegations    of    the   petition^ 
The    only    question    for    determination     is,    does   a    lien 
exist     upon    the     144    acres    purchased    by    Fitzpatrick 
in    favor   of  the   special    commissioner   for  the  purchase 
money   due    from    Akins    upon    the    original     purchase 
of  said    Lot   No.    I  ?       The    chancellor    held    that   the 
original    lien    retained    upon   said    lot    was    severed   by 
the   decree   of    February    14,    1871,    and    that    Fitzpat- 
rick  took   the    144   acres   discharged    of  any   other  lien 
except    that    for   the    purchase    money    which   he    under- 
took  to   pay   and    has   paid,    and    that   the   same    is  not 
suhgect    to    the    satisfaction     of    the    judgment   against 
Walter   and  Hugh   Akin.      The  Referees  have  reported 
that  his  decree  should  be  affirmed.     Although  the  ques- 
tion  is   not   by  any   means   free  from    difficulty,  we  are 
inclined   to   concur   in    their    conclusion.       While   some 
of  the    recitals    of    the    record    indicate    that   the    pur- 
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chase    was  made  by  Fitzpatrick  from  Waller  and  Hugh 
Akin,  and    that   the    payment    for    the   same    was    niad^ 
to   them,   yet  there   is    no    doubt    but    that    the    $3,101 
of   cash    paid   by    Fitzpatrick    was    received    by  Thomas 
and    by    him    credited    upon    the    Akins'   note,    and    that 
the    note    upon    Akin    and    Larkin,    by    which    the    resi- 
due   of  his  purchase  money  was  discharged,  was  turned 
over    by    him    to    Thomas,   and  by    him    collected,    aud 
the  proceeds   also    applied  as  a  credit  upon  said  A  kins' 
notes.       If    we    look    to    the    parol     testimony,  this    is 
shown    to    have    been     done    almost    immediately    aftor 
the    original  sale    to    A  kins,  and  before   it  was  reported 
or   confirmed.       The   land    sold    to   Fitzpatrick    was  un- 
improved   land,   while   that   retained    by  A  kins  was  im- 
proved.      There     is    nothing    to    show   that    there    was 
any    difference    in    the   quality    of    the    land.       Fitzpat- 
rick  took    it  at  an  advanced  price,  paying  sixty  dollars 
per    acre     for     it.       It     is    fairly     deducible    from    the 
record,    as   we   think,    that    this    portion    of   the    land 
discharged     more     than    its   ratable    proportion    of    the 
original    lien,    and    there   was   no    reason   why  it  should 
not   have    been    segregated    and    discharged    from   that 
remaining    upon    the    other   portion,  and    it   is   not  rea- 
sonable  or   probable    that   a   purchaser   would   pay  this 
large    price    of  over   $8,000    for    this    portion     ot    said 
land,   which   was   its    full    value,   and    take    it    incum- 
bered   with   a  lien   for    a    still    greater    amount.       We 
can    see    that    the    proceedings    were     inartificial     and 
loosely  conducted.     When  we  come  to  read  and  construe 
the   decree  of  February  14,  1871,  above  recited,  in  the 
light   of  these   circumstances,    we    think    the    statement 
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in    said    decree,    "and     it     being  admitted    by    the  par- 
ties   that   said    agreement    and   assignment   between  said 
Waller    and    Hugh    Akin    on    the    one    part   and    S.  W. 
Fitzpatrick    is   correct   as    made   and   aSv^^euted    to,"    was 
the    admission    and   assent   of    all  the  parties  in  interest 
in    said    cause,    and    that    the    language    of   the    decree* 
after    the    divesting   and    vesting    title,   **  but    a    lien    is 
retained    upon    each   of  said    several   tracts   of  land  for 
the    original    purchase    money  to   be   paid    for   said  sev- 
eral   tracts/'   has   reference   to  each   of  the  tracts   speci- 
fied   in    said    decree,  and    as   this     144    acres   purchased 
by    Fitzpatrick    was    one    of  these    tracts  specifically  set 
out    and    described,    the    lien   retained   upon   it   was  sim- 
ply    for     the     purchase     money     due     from     Fitzpatrick 
upon    his    purchase    of   it,    and    that    this    was  a   virtual 
modification    of  the    former   decree,    to    that    extent,    by 
the    assent   of  the    parties. 

We    have   no    doubt,  from  all   the  facts  and  circum- 
stances   in    the    case,    that    such     was    the    intent   and 
understanding   of  the    parties,    and     we    think    the    lan- 
guage   will    bear  that  construction,  and   are  better   con- 
tent  to    so     hold    as    we   are    satisfied    the    justice    and 
equity  of  the  case  have  been  reached.     If  this  were  not 
so,   we   should   be  strongly  inclined  to  hold,  that  under 
the    facts   and   circumstances   developed    by    this  record, 
the   petitioner  would  be  entitled  to  reliei'  on  account  of 
the  mistake   or  fraud   of  said  commissioner  in  failing  to 
reiK)rt  the   transaction    as    it  occurred,  and  to  have  the 
same    corrected    or    his   purchase    money    restored;     but 
how   this   would   be    we    have   deemed,  in  the    view  we 
have   taken    of  the   case,    unnecessarv    to    determine. 


224  NASHVILLE : 


Fitzpatrick  v,  Thomas. 


Upon  the  whole  case  we  are  satisfied  with  the 
conclusions  reached  by  the  chancellor  and  Referees,  and 
confirm  the  report  and  affirm  the  chancellor's  decree 
with  costs,  which  will  be  paid  out  of  the  funds  in 
the  hands  of  the  commissioner  or  in  court,  if  there 
be  any,  and  if  not,  by  the  beneficiaries  in  the  seile 
of  said   land. 


W. 


CA.SES 

ARGUED  AND  DETERMINED 

SUPREME  COURT  OF  TENNESSEE, 

WESTERN    DIVISION, 


JACKSON, APRIL  TERM,  1886 


Samuel  H.   Coward  and   Wife  o.  East  Tennessee. 
Virginia  &  Georgia  Railroad  Compaby. 

R111.SOAD3.  Cmnmon  aimer.  Baggage.  Wearing  apparel.  C.  pnrchaso: 
for  himself  aod  wife  a  through  ticket  over  several  connecting  linei 
of  railroads  and  signed  a  contract  attached,  in  which  were  the  f(>l 
lowing  terms:  First.  "In  celling  this  ticket  thltt  company  acts  ai 
agent  and  is  not  responsihie  beyond  its  own  tine."  Seventh.  "  Notu 
of  the  companies  represented  in  this  ticket  will  assume  any  liahililj 
on  baggage  except  for  wearing  apparel,  and  then  only  for  a  eum  no 
exceeding  one  hundred  dollars."  The  trunk  of  Mrt.  C.  was  robbed 
containing  wearing  apparel,  including  a  watch  and  chaio  and  a  dia 
mond  pin.  Trtink  was  transferred  in  good  condition  from  defeadani 
company  to  the  connecting  road.  Held:  First,  that  the  Srst  iten 
in  the  contract  had  reference  alone  to  personal  injuries.  Second 
(hat  the  first  company  was  liable  for  the  loss  of  baggage  in  case  of  i 
through  ticket.  Third,  that  common  carriers  can  nut  limit  their  lia< 
bilily  or  protect  themselvea  in  any  manner  against  the  consequencef 
of  Iheir  own  negligence,  or  the  negligence  of  their  agents.  Fourth 
that  the  watch  and  chain  and  diamond  pin,  under  the  facts  of  thii 
case,  were  wearing  apparel.  It  is  impossible  to  prescribe  any  defi' 
nile  rule  in  respect  to  what  shall  be  deemed  baggage.  It  cerlainlj 
16— VOL.  16.  (226) 


226  JACKSON : 


Coward  and  Wife  v.  Railroad  Company. 


includes  articleH  of  necewity  and  personal  convenience  usually  car- 
ried by  passengers  for  their  personal  use,  and  these  depend  upon  the 
habitS)  tastes  and  resources  of  the  passenger. 


FROM    SHELBY. 


Appeal   from   the   Chancery   Court  at  Memphis.      W. 
W.   McDowell,  Ch. 

Taylor  &  Carroll  for  complainants. 

PosTON   &   PosTON   for   defendants. 

TuuNKY,  J.,  deiiveved   the   opinion    of  the   court. 

On  Jiily  22,  1884,  Samuel  H.  Coward  bought  from 
the  agent  of  defendant,  at  Memphis,  tickets  for  himself 
and  family  to  Waukesha,  Wisconsin,  at  thje  price  of 
$27.95  for  the  round  trip — the  regular  price  being 
$38.20.  Coward  fully  understood  the  contract  attached 
to  the  tickets  and  signed  it.  The  first  item  in  the 
contract  is:  "In  selling  this  ticket  this  company  acts 
as  agent,  and  is  not  responsible  beyond  its  own  line." 
The  seventh  is:  "None  of  the  companies  represented 
in  this  ticket  will  assume  any  liability  on  baggage 
except  for  wearing  apparel,  and  then  only  for  a  sum 
not   exceeding   one   hundred    dollars," 

The  route  was  over  the  Memphis  &  Charleston,  Illi- 
nois Central  and  Chicago  &  Northwestern  Railroads. 
Mrs.  Coward's  trunk  was  checked  in  the  usual  way 
on  the  23rd,  when  Coward  and  wife  left.  The  trunk 
was  transferred  in  good  condition  at  Grand  Junction 
by    defendant   company. 

The    passengers    reached    Waukesha    the    next   day  at 
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12:30   o'clock.      The  trunk  did  not  arrive  until   late  in 
the     evening,    when    it    was    discovered    the    lock   had 
\yeeii    filed   and    a    watch    and   chain    and   diamond   pin 
had     been    stolen.      These    articles    were    such    as    are 
worn  by  ladies  who  occupy  the  position  of  Mrs.  Coward 
and    in  her  circumstances.       '^It  is  usual  and  customary 
for    ladies,    who   can   afford   it,  to  wear  such  ornaments; 
they    are  regarded   not  only  as  conveniences,  but  as  in- 
dispensable   necessities    to    dress."       '^It     is    customary 
for    ladies  who   leave   their   homes   in    the   cities   of   the 
South   and   Southwest    for    the   summer,    to   carry    with 
them   their  jewelry   to  summer   resorts." 

It  is  first  objected  by  the  company,  that  Mrs, 
Coward  claims  the  jewelry  as  her  separate  property, 
given  to  her  by  her  mother,  her  husband  and  uncle; 
that  no  separate  estate  is  shown,  etc.,  therefore  she  is 
not  entitled  to  sue;  that  the  jewelry  belonged  to  the 
husband,   and   she   is   an   improper   party,    etc. 

The  husband  joins  the  wife  and  with  her  makes  the 
claim.  Both  being  before  the  court,  the  husband  will 
be  estopped  by  decree  in  this  case  from  making  any 
further  claim  to  the  property.  It  can  make  no  differ- 
ence to  the  defendant,  if  its  liability  is  fixed,  to  whom 
the  damages  may  be  awarded.  There  is  a  proper 
party   before   the  court. 

It  is  next  insisted  the  tickets  were  sold  upon  a 
special   contract   reducing   the   rates. 

It  is  obvious  the  first  item  or  agreement  in  the 
contract,  that  the  selling  company  should  not  be  re- 
sponsible beyond  its  own  line,  had  reference  alone  to 
injuries   to   the   person,  and    this   meaning   was   given  to 
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it  by  the  company  when  it  inserted  the  seventh  clause, 
already  quoted.  The  question  then,  is^  does  the  sev- 
enth clause  protect  the  company  from  liability  for  loss 
after  the  trunk  left  its  line?  In  Railroad  v.  Weavery 
9  Lea,  51,  Judge  Cooper  says:  "A  through  contract 
as  to  the  passenger  will  be  a  through  contract  as  to 
his  baggage,  in  the  absence  of  a  di£ferent  arrangement. 
But,  as  in  the  case  of  goods,  although  the  first  carrier 
may  contract  and  be  responsible  for  Ij^e  entire  trans- 
portation, any  subsequent  and  auxiliary  carrier,  to  whose 
fault  it  can  be  traced,  will  be  liable  to  the  owner 
for   the   loss  of  baggage/'  t 

'^  The  courts  of  the  several  States  concur  in  holding 
the  first  company  liable  for  loss  of  baggage  in  the 
case   oi   a   through   ticket.'^ 

So  that,  if  there  is  a  liability  at  all  in  this  in<- 
stance,  there  can  be  no  doubt  it  attaches  to  the  first 
company,  and  we  now  inqpire  whether  it  shall  exceed 
the  amount  fixed  by  the  seventh  clause  of  the  con- 
tract. Can  the  company,  by  contract,  limit  its  liability 
for  a  loss  under  the  facts  of  this  case?  In  DiUard 
Bros,  V.  Railroad  Company,  this  court  say:  '^The  common 
carrier  may,  by  general  stipulations  based  on  sufficient 
consideration,  limit  his  liabilities,  except  such  as  grow 
out  of   his   negligence   or   bad   faith  '^ :     2.   Lea,    293. 

"  Common  carriers  will  not  be  permitted,  under  any 
circumstances  or  in  any  manner,  to  protect  themselves 
against  the  consequences  of  the^  own  negligence  in 
the  carriage  of  either  goods  or  passengers.  They  may 
become  the  carriers  of  goods  gratuitously,  and  the  law 
will   then   hold    them   only   liable    ae    mandatories,  that 
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isy  only  for  losses  occurring  through  gross  negligence. 
Bat  so  long  as  they  are  compensated  for  the  carriage, 
they  are  common  carriers,  contract  or  no  contract": 
Hatchinson   on   Carriers,   sec.   44. 

A    common   carrier    may   relieve    himself    from    the 
strict     liability  imposed   on    him     by   the    common    law 
by    a    special   contract,    but   he   can    not  contract  for  ex- 
emption    from   the    consequences    of    his    own    or    his 
agent's  negligence.     Where  a  horse  was  shipped  by  rail- 
road;    the   bill   of   lading   was  signed  by  the  carrier  and 
the    agent   of    the   shipper,   and    provided,   among    other 
things,   "value    not   to   exceed    $100,'*   which    was    in- 
serted   in   the   bill  of  lading  by  the  carrier,  and  through 
the    carrier's   negligence  the  horse  was  injured  :   held,  in 
an    action   by   the  shipper  for  damages  that  his  recovery 
was    not   limited    by   the    words   "value   not    to    exceed 
$100:"     Kansas    OUy,  St.   J.   &    0.    B,   Railroad    Com- 
pany  V.   Simpson^   Supreme   Court    of    Kansas,   digested 
in     American    Law     Review,    March    and   April,    1884, 
citing   Pacific   Reporter,    March   6,    1884. 

In  Railroad  Company  v.  Lockwood,  17  Wall.,  358, 
the  cturt  quotes  approvingly  the  language  in  Davidson 
V.  Graham,  2  Ohio  State,  131,  that:  "A  carrier 
can  not  protect  himself  from  losses  occasioned  by  his 
own  fault.  He  exercises  a  public  employment,  and 
diligence  and  good  faith  in  the  discharge  of  his  du- 
ties are  essential  to  the  public  interest.  And  public 
policy  forbids  that  he  should  be  relieved  by  special 
agreement  from  that  degree  of  diligence  and  fidelity 
which  the  law  has  exacted  in  the  discharge  of  his 
duties."       The   Supreme    Court  then    say :     "  It   is  ar- 
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gued  that  a  common  carrier,  by  entering  into  a  special 
contract  with  a  party  for  carrying  his  goods  or  person 
on  modified  terms^  drops  his  character  and  becomes  an 
ordinary  bailee  for  him,  and  therefore  may  make  any 
contract  he  pleases.  That  is,  he  may  make  any  con- 
tract  whatever,  because  he  is  an  ordinary  bailee,  and 
he  is  an  ordinary  bailee  because  h6  has  made  the 
conliract.  We  are  unable  to  see  the  soundness  of  the 
reasoning.  It  seems  to  us  more  accurate  to  say  that 
common  carriers  are  such  by  virtue  of  their  occupa- 
tion, and  not  by  virtue  of  the  responsibilities  under 
which   they   rest."       *      »      * 

''It   is   contended   that,   though    a    carrier    may    not 
stipulate    for    his    own     negligence,   there    is    no     good 
reason    why   he   should   not   be   permitted     to    stipulate 
for   immunity   for   the   negligence   of  his   servants,   over 
whose   actions,   in  his   absence,   he  can    exercise  no  con- 
trol.      If  we   advert   for   a  moment  to  the  fundamental 
principles   on    which    the    law    of    common    carriers   is 
founded,   it   will   be   seen    that    this    objection   is   inad- 
missible.      In    regulating    the    public    establishment   of 
common   carriers,   the   great    object   of    the   law   was   to 
secure   the    utmost  care  and   diligence   in   the   perform- 
ance  of    their   important   duties,   an    object   essential    to 
the   welfare   of  every   civilized   community."     *      *      * 

"  It  is  obvious,  therefore,  that  if  a  carrier  stipulate 
not  to  be  held  to  the  exercise  of  law  and  diligence, 
but  to  be  at  liberty  to  indulge  in  the  contrary,  he 
seeks  to  put  off  the  essential  duties  of  his  employment. 
And  to  assert  that  he  may  do  so  seems  almost  a 
contradiction   in    terms." 
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The  opinion  is  an  able  and  exhaustive  review  of  the 
£uglish  and  American  cases  upon  the  questions.  We  have 
not  seen  proper  to  refer,  in  this  opinion,  to  many  of  the 
cases  cited,  deeming  a  reference  to  the  opinion  sufficient. 

The  trunk  did  not  reach  the  point  of  destination 
until  several  hours  after  the  arrival  of  Coward  and 
family;  when  it  did  arrive  the  locks  had  been  filed 
and  the  goods  stolen.  The  contract  was,  as  we  have 
seen,   that   passenger   and    baggage    were    to    be    trans- 
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ported    by   the   same   train :     this  was  not  done.       It  is 
plain    that   it    required  time,  labor  and  risk  of  detection 
to  open    and    rifle    the    trunk.       If    the   company    had 
been    represented   in   the    baggage    department   by   a   fit 
and    reliable    agent,   it    could    not    have   been    done    in 
the   baggage   car.       The    fact  that  the  trunk  arrived  on 
a  later    train,    shows    that    some    one   of    the   railroad 
agencies   had   neglected   to   transport   it  as  was  its  duty. 
The    failure    was   not   only   a   violation    of   the  contract 
which    the     law    implies,   and     of    the   limited    contract 
which   is    set     up   in     defense,    but   is  also   gross   negli- 
gence.     The   separation   of  the   passenger   and  the  bag- 
gage, and    their  transportation   by   different  trains,  is  no 
where    explained.       Whether    in     the     interim     between 
trains    the    trunk     was   left   exposed    and    was    rifled    at 
some  station    or     depot,   is    left   to   conjecture.       When 
the  fact   appeared    it  was    upon   the   defendant   to   show 
why  it   had    not   shipped    the    baggage  as  it  had  under- 
taken and   as    the    law    required   it. 

It  is  argued  that  the  articles  were  not  wearing 
apparel,  and  therefore  not  such  baggage  as  for  the  loss 
of  which    the   defendant   can    be   held   responsible. 
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In  Bomar  v.  Maastodl,  9  Hum.,  622,  Judge  Mc- 
Kinney  says:  "It  is  obviously  impracticable  to  pre- 
scribe any  uniform  or  very  definite  rule  in  respect  to 
what  shall  be  deemed  baggage.  This  must  be  left  to 
the  jury  to  determine  in  each  particular  case,  from 
the  habits,  rank  and  condition  of  the  party,  the  extent 
and  reasonable  expenses  of  the  journey,  together  with 
all   the   circumstances   relevant   to   the   incjuiry.^' 

In  Johnson  v.  Stone^  11  Hum.,  420,  the  court  say: 
"  It  is  not  practicable  to  state  with  precise  accuracy 
what  shall  be  included  by  the  term  baggage.  It  cer- 
tainly includes  articles  of  necessity  and  personal  conve- 
nience usually  carried  by  passengers  for  their  per- 
sonal use,  and  what  these  may  be  will  very  much 
depend  upon  the  habits,  tastes  and  resources  of  the  pas- 
senger." 

In   Hutchinson    on   Carriers,   section   679,  it  is  said : 
"  It   is   impossible    to    define    with    accuracy   what    will 
be   considered   baggage    within    the   rule   of  the   carrier's 
liability.     It   may   be   said,   generally,    that   by   baggage 
we   are   to   understand    such   articles   of  personal   conve- 
nience  or   necessity   as  are  usually  carried  by  passengers 
for   their   personal    use,   and    not    merchandise   or   other 
valuables,  although  carried   in  the  trunks  of  passengers, 
which   are   not.    however,     designed     for    any   such   use, 
but   for   other    purposes,    such    as    sale    and    the    like. 
But   it  is   evident   that,   that  which   may   be   convenient 
or   necessary   for   one   person   might   not  be  for  another, 
or   that    which    might    appropriately    and    properly    be 
classed   as   baggage    upon  one  journey   and  for  one  pur- 
pose,  might    not    be    so    for    another   journey   and   for 
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another  purpose.  That  which  might  be  necessary  for 
the  convenience  of  a  female  passenger  might  not  be 
so  for  one  of  the  other  sex.  That  which  might  be 
a  convenience  and  almost  a  necessity  for  a  traveler  in 
one  condition  of  life,  might  be  superfluous  and  wholly 
useless  in  the  case  of  another,  whose  habits  and  condi- 
tion  in    life   were    wholly   different." 

In    Bailroad    Company   v.   FrcUoffy   10  Otto,  24,   the 
defendant   in   error  had  brought  with  her  to  the  United 
States  six   trunks,   containing   a  large  quantity  of  wear- 
ing apparel,   including  many  elegant,  costly  dresses,  and 
rare  and  valuable  laces,  which  she  had  been  accustomed 
to   wear   when    on    visits,  and  to  theaters,  dinners,  balls 
and   receptions.       On   her  railroad  passage  from  Albany 
to   Niagara   Falls   one   of    the    trunks   was  broken   and 
morQ  than    two  hundred  yards  of  dress  lace  abstracted. 
She    sued     the    company    and    obtained    judgment    for 
?10,000.       The    Supreme    Court    of    the   United   States 
said :    "  In   Hannibal   Railroad    Company   v.   Swift,   this 
court,   speaking    through   Mr.   Justice   Field,    said     that 
the  contract   to   carry   the   person   only   implies   an    un- 
dertaking   to     transport     such     a     limited     quantity    of 
articles   as    are   ordinarily   taken    by   travelers    for    per- 
sonal   use    and    convenience,    such    quantity    depending, 
of    course,    upon    the   station    of    the    party,   the   object 
and  length   of  his   journey,   and    many    other    consider- 
ations/' 

To  the  same  effect,  in  a  decision  of  the  Queen's 
Bench,  in  Moscow  v.  Great  Western  Railway,  when  Chief 
Justice  Cockburn  aunounced  the  true  rule  to  be :  "  That 
whatever   the   passenger  takes  with  him  for  his  personal 
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use  or  convenience,  according  to  the  habits  or  "wants 
of  the  particular  class  to  which  he  belongs^  either 
with  reference  to  ^  the  immediate  necessities  or  to  the 
ultimate  purpose  of  the  journey,  must  be  considered 
personal   baggage/' 

"  To  the  extent,  therefore,  that  the  articles  carried 
by  the  passenger  for  his  personal  use  exceed  in  quan- 
tity and  value  such  as  are  ordinarily  and  usually  car- 
ried by  passengers  of  like  station  and  pursuing  like 
journeys,  they  are  not  baggage  for  which  the  carrier, 
by   general   law,   is   responsible  as   insurer/'      *      *       :jc 

'^The  laces  in  quiestion,  confessedly,  constituted  a 
part  of  the  wearing  apparel.  They  were  adapted  to 
and  exclusively  designed  for  personal  use,  according  to 
her  conveyance,  comfort  or  taste,  during  the  extended 
journey  upon  which  she  had  entered.  They  were  not 
merchandise,  nor  is  there  any  evidence  that  they  were 
intended    for   sale   or   for   the   purpose   of  business." 

Recurring  to  the  facts  of  the  case  in  hand,  the 
above  language  applies  to  them  as  aptly  and  as  ex- 
actly as  if  the  court  in  that  case  had  been  particularly 
and  closely  weighing  and  passing  upon  them.  The 
evidence  here  brings  the  case  under  the  rule  there  laid 
down,  not  only  in  its  essential  parts,  but  even  in  the 
minutise.  Upon  the  principles  extracted  from  the  au- 
thorities, as  well  as  upon  reason,  we  think  the  com- 
pany had  no  lawful  right  to  restrict  its  liability  against 
negligence  or  bad  faith,  and  if  it  had,  the  facts  show 
such  gross  and  inexcusable  negligence  in  some  of  the 
connecting  railroad  lines  as  to  fix  responsibility  for 
the    loss. 
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Tbe  jewelry  is  estimated  in  the  proof  to  be  worth 
from  (1,300  to  $1,500.  A  decree  will  be  rendered  for 
|1,400.  The  decree  of  the  chancellor  is  reversed.  De- 
fendant   will   pay   costs. 


The  State,  for   use,   etc.,   v,  H.   O.   Hood  d  al. 

1.  ExBCunoN.    Justice.    CertifieaU  of  clerk.    Where  a  justice's  execution 

is  sent  from  one  county  to  another,  under  tbe  Code,  section  3073,  the 
execution  issued  thereon  by  a  justice  of  the  latter  county  vrill  be 
void,  if  the  certificate  of  the  clerk  of  the  county  court,  which  ac- 
companies the  first  execution,  is  not  in  substantial  compliance  with 
the  provisions  of  the  statute ;  but  if  there  is  a  substantial,  although 
not  a  literal  compliance,  the  new  execution  will  be,  at  most,  void- 
able only  at  (he  instance  of  the  judgment  debtor,  and  will  render 
the  officer  to  whose  hands  it  may  come  liable  for  a  failure  to  prop- 
erly execute  it. 

2.  Same.    Sam^.    Same.    A  certificate  does  substantially  comply  with 

the  statute,  which  in  all  respects  properly  staten  the  official  character 
of  the  justice  issuing  the  execution,  and  also  states  that  rhe  person, 
naming  him,  who  rendered  the  judgment,  was  nn  acting  justice  of 
the  peace  at  the  time  of  the  rendition  of  the  same,  the  context  fairly 
implying  that  he  was  then  justice  of  the  county  of  which  the  certifi- 
cate showed  that  the  certifying  officer  was  clerk. 


PROM    CARROI.L. 


Ap})eal    from    the    Chancery   Court   at    Huntingdon. 
Jno.  Som£RS,  Ch. 

McCall    &    McCall    and    Murray  &  Hawkins 
for  complainant. 

Hawkins  &   McKenzie  and  Hawkins  &  Townes 
for  defendants. 
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CoiPBR,  J.,   delivered   the   opinion   of  the   court. 

Bill  filed  against  a  constable  and  his  sureties  to 
hold  them  liable  for  the  failure  of  the  constable  to 
make  the  money  on  an  execution  placed  in  his  hands. 
The  execution  was  issued  by  a  justice  of  the  peace 
of  Carroll  county,  on  an  execution  certified  from  Gibson 
county.  The  chancellor  dismissed  the  bill  upon  the 
ground  that  the  certificate  was  fatally  defective,  and 
the  Referees  recommend  an  affirmance  of  his  decree. 
The   complainant   excepts. 

The  execution  from  Gibson  county  was  issued  by 
A.  J.  Little,  upon  a  judgment  recovered  before  J.  H. 
Smith.  The  accompanying  certificate  is  in  the  follow- 
ing  words : 

State  op  Tennessee,  Gibson  County. 
I,  M.  C.  Holmes,  clerk  of  the  county  court,  do  hereby  certify  that  A.  J. 
Little,  whose  genuine  signature  is  affixed  to  the  within  execution,  was  at 
the  date  of  the  same  an  acting  justice  of  Ihe  peace  for  the  county  of  Gib- 
son, and  that  J.  H.  Smith,  who  rendered  the  judgment,  was  an  acting 
justice  of  the  peace  at  the  time  of  the  rendition  of  the  same.  Witness,  M. 
C.  Holmes,  clerk,  at  office  in  the  city  of  Trenton,  Tennessee,  March  24, 
1881.  M.  C.  Holmes,  Clerk. 

The  statute,  in  existence  since  1805,  requires  that 
an  execution  from  one  county  issued  to  another  county 
on  a  justice's  judgment,  in  order  to  sustain  an  exe- 
cution in  the  latter  county,  shall  be  "accompanied  by 
the  certificate  of  the  clerk  of  the  county  court  of  that 
county,  that  the  justice  by  whom  the  judgment  was 
rendered,  and  the  execution  issued,  was  at  the  time  an 
acting  justice  of  the  peace  of  his  county '';  Code,  sec. 
3073;  new  Code,  sec.  3786.  This  court  has  uniformly 
held  that  the  jurisdiction  conferred  upon  the  justice  of 
the  county  to  whom  the  execution  is  sent,  being  purely 
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statntory,  the  provisions  of  the  statute  must  be  substan- 
tially complied  with  to  give  validity  to  the  new  ex- 
ecution. If  there  is  no  substantial  compliance  the 
process  will  be  void.  If  there  is  substantial  com- 
pliaoce,  the  process,  even  if  in  some  respects  defective, 
will  be  voidable  only,  and  not  void.  And  in  the 
latter  case,  the  officer,  into  whose  hands  the  writ 
may  come,  will  be  liable  for  a  failure  properly  to 
execute  it:  Stevenson  v.  McLean,  5  Hum.,  332;  Eason 
v.  Chimmins,  11  Hum.,  210.  And  the  distinction  be- 
tween void  and  voidable  process  both  upon  the  rights 
of  parties,  and  the  liability  of  officers,  has  been  fre- 
quently recognized  in  our  books:  Harlan  v.  Harlan, 
14  Lea,  107,  where  authorities   are   cited. 

The  statute   requires   the   clerk   to  certify   ^^  that  the 
justice   by   whom   the    judgment   was   rendered   and   the 
execution   issued  was   at  the   time   an   acting   justice   of 
the   peace   of  his  county.^'       And   the   construction    put 
npon    this   language  has  been  that   it  is  matter  of  sub- 
stance  for   the  certificate  to  show   both   facts,   that   the 
justice   who   rendered   the  judgment  was,  at  the  time  of 
the   rendition,    and    that   the  justice  who  issued    the  ex- 
ecution   was,   at    the    time    of  the   issuance,   an   acting 
justice    of    the    peace.       And    we    have    four   decisions 
holding   that    an    omission    of    the   first   of  these   aver- 
ments  is   fatal,    although   in   three   certainly,   and   prob- 
ably in  all  four  of  the  cases,  the  certificate  did  properly 
state  that    the    justice    who    issued    the    execution   was 
an  acting    justice    of   the   peace   of   the   county   at   the 
time:     Ikison    v.    OwmminB,    11    Hum.,   210;     Apperson 
V.  Bmithf   5   Sneed,   372 ;    Staie,  for  use,  etc.,  v.  BeUioky. 
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1    Baxt.,   209;     Moore   v.   Lynchy   4   Baxt.,   289.        The 
other   rule,   that^    where    there    has    been  a   substantial 
compliaoce    with     the    provisions   of   the   statute,    other 
defects   may   render   the   process  voidable   only,  is    illus- 
trated   by  the   case    of    Stevenson   v.    McLeany   5    Hum., 
332.      There,  the  certificate  stated,  with  substantial    cor- 
rectness,  that   the   justice   who    rendered    the  judgment, 
and    the  justice   who  issued   the   execution    were,    at    the 
respective  times,  justices  of  the  peace  of  "  my  county," 
but  failed  to  show  of  what  county  the  certifying  officer 
was    clerk.       The    new    execution,    although     in    other 
respects    irregular   and   defective,    was   held    to   be    only 
voidable,  not   void,  and  therefore  sufficient    to   sustain    a 
motion    against    the    sheriff    and     his    sureties    for    the 
sheriff's   neglect   of    duty   in   executing   the    writ. 

The    certificate     before    us   does   not   omit    either    of 
the   statements   deemed    material    under  the  statute.       It 
is   complete   and    accurate   in    so    far   as  it  relates  to  the 
justice     issuing     the    execution,   and    adds  "that   J.    H. 
Smith,    who   rendered    the  judgment,  was   an  acting  jus- 
tice  of  the    peace    at    the   time   of  the    rendition  of  the 
same.''       The    omission     claimed     to    be    fatal    is   in    not 
adding   the  words    "  for  the  county  of  Gibson,"   or  "  of 
my  county."      In  all  the  cases  which  have  been  hitherto 
before   the   court,    there   was    an    entire   omission    of  the 
corresi)onding    clause,    and    the    defect    was   necessarily 
fatal.       In    the    present    instance,   the   statement   of  the 
official   character  of  the  justice,  and  at  the  proper  time, 
is   made,     but    without    expressly    adding    that   he    was 
then   a  justice   of  the   particular  county.      And  the  real 
question    is    whether   there    has   been    such    a  substantial 
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compliance  with  the  act  as  to  render  the  new  execu- 
tion, if  defective  at  all,  merely  irregular  and  voi'^able, 
not   void. 

The    defect   here   is   in    omitting    to    state   expressly 
that   the   justice,   who    rendered    the   judgment,   was   at 
the  time   the   judgment    was   rendered   a    justice  of  the 
county.       But  that  was   precisely  the  defect  of  the  cer- 
tificate    in    Stevenson  v.    McLean,   which,   as    the    court 
held,  made   the  execution  voidable,  and  not  void.      For 
there    the    officer,  by    neglecting   to   state   the   county  of 
which  he  was  clerk,  left  it  doubtful  whether  the  justice 
who  rendered  the  judgment  was  a  justice  of  the  county 
in  which  it   was   rendered.       There  is  a  just  distinction 
between    executions    issued    without   authority,    and    ex- 
ecutions  issued    under  an  authority  erroneously  pursued. 
And   the   tendency   of  modern   decisions,  our  own  inclu- 
sive,  as   shown    in    Harlan   v.    Harlany  ut   supra,   is    to 
treat  mere  irregularities  in  process,  of  which  the  debtor 
alone  would    have   any    right   to   complain,  as  rendering 
the   process  voidable,    not    void.       The   certificate    iairly 
implies   what   it   does    not   say    in   so   many  words,  that 
the  justice    was,   at    the    rendition    of   the    judgment,    a  *^ 

justice  of    the   county   of   the    clerk.       And    the  debtor,  "" 

having   acquiesced    in    the    validity  of  the  process,  it  is,  "^ 

K)  far  as    the   officer    acting    under   it   is   concerned,   at 
m  »st,  voidable   only. 

The  proof  is  clear  that  a  sufficiency  of  the  per- 
M)nal  property  levied  on  by  the  defendant,  Hood,  by 
virtue  of  the  execution  in  this  case,  to  have  satisfied 
th^  complainant's  debt,  was  allowed  by  him  to  be  re- 
moved to  Mississippi.       There  was  a  dereliction  of  duty 
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on  his  part  in  the  management  of  the  property  levied 
on^  and  in  the  disposition  of  the  proceeds  of  sale,  sucb 
as  to  make  him  liable  for  the  complainant^s  debt,  and 
to   constitute   bleaches  of  his  official   bond. 

The  Referees'  report  will  be  set  aside,  and  the  chan- 
cellor's  decree  reversed,  and  a  decree  rendered  here  in 
favor  of  the  complainant,  and  against  the  defendants 
for  the  amount  of  the  judgment,  with  interest  and 
costs,   and   the  entire   costs   of  this  case. 


The  State  ex  rel.,   L.   Karr  v.  Taxing  District 

OF  Shelby   County, 

1.  Pleadings  and  Pkactice.    Habeas  corpus.    Appecd.    An  appeal  in 

error  or  writ  of  error  will  not  lie  for  the  revision  in  this  court  of  the 
order  or  judgment  of  the  circuit  court  or  the  judge  thereof  upon 
a  writ  of  habeas  corpus. 

2.  Same.    Same.    Certwrari.    Since  the  adoption  of  the  Code,  the  pro- 

ceedings upon  a  writ  of  habeas  corpus^  whether  had  before  the  judge 
at  chambers  or  in  open  court,  are  made  matters  of  record,  and  may 
be  brought  into  this  court  for  revision  by  the  writ  of  certiorari. 

3.  Same.     Certiorari.    The  writ  of  certiorari  is  not  a  writ  of  course,  but 

subject  to  the  sound  discretion  of  the  judge  or  court  to  whom  the  ap- 
plication is  made. 

^  Same.  Habeas  corpus.  Void  and  voidable  sentence.  A  writ  of  habf'(u< 
corpus  only  lies,  on  behalf  of  a  person  imprisoned  under  judicial  au- 
thor it  v,  when  the  sentence  is  void,  not  merely  voidable,  or  the  term 
of  imprisonment  has  expired. 

6.  Same.  Municipal  corporation.  The  Taxing  District  of  Shelby  county 
is  a  municipal  corporation,  and  the  president  of  its  board  clothed 
with  authority  to  try  persons  for  violations  of  the  municipal  ordi* 
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nances,  and  punish  them  by  fines  and  penalties,  and  by  imprison- 
ment and  labor  within  and  without  the  work-house  in  default  of 
the  payment  of  the  fines  imposed;  proceedings  for  the  violation  of 
the  municipal  ordinances  are  not  State  prosecutions,  nor  is  a  judg- 
ment therein  a  bar  to  a  prosecution  for  an  offense  against  the  State 
committed  by  the  same  act. 


PROM    SHELBY. 


Appeal   in   error  from  the  Criminal  Court  of  Shelby 
county.      A.   H.   Douglass,  J. 

S.   P.    Walker   for  Taxing  District. 

Attorney- General    Lea    and    F.    A.    Ryan    for 
the  State. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

The    relator,   L.   Karr,    was   tried   by   the    president 
of  the   board   of   fire   and    police    commissioners    of  the 
Taxing    District    of   Shelby   county   for    a   violation    of 
the   ordinances   of    the    Taxing     District,    found    guilty, 
and   failing   to   pay    the  -fine    and    costs,   amounting    to 
fifty   dollars,   was   committed   to  the  work-house   district 
prison   to    be    kept    at    labor,   as   directed    by    the   ordi- 
nance  of  the  district,  for  two  hundred   days,   unless  the 
fine  should    be    sooner    paid,    or    he    be    delivered   ac- 
cording to    law.       Thereupon,   the    relator    presented   a 
petition    to   the  judge   of  the   criminal   court   of   Shelby 
county   for   a    writ   of    habeas  corpus,   stating   the   trial, 
conviction    and    sentence,  and   insisting   that   he    was   ar- 
rested  without    a    warrant    for   an    oflFense   not   shown  to 
have  been    committed    in    the    presence    of    an  officer, 
that  he   was   innocent   of  the   offense   charged,   and  was 
16— VOL.  16. 
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put   upon    his   trial   on    his    plea   of   not   guilty,    not    by 
submission.       The   judge    issued   the    writ   to   the    jailor 
or   sheriff   of  Shelby   county,  commanding  him    to    bring 
the   relator   before    him   at   the   criminal   court   room   at 
a   designated   time,   with   a   proper    return.       The  sheriff 
produced    the   relator    at    the    time    designated    in    open 
court,   returning   for    answer   to    the   writ   that   he    held 
the    relator   as   a   prisoner    under    the     mittimus,    which 
he    produced,    of    the    president    of    the    board     of    the 
Taxing   District.       Upon   the   hearing,    as    the   entry    on 
the    minutes   of  the   court   shows,    the   prisoner    was  dis- 
charged, at   the   cost   of   the    Taxing   District,   the  court 
finding     that    the     relator     was     arrested     and     brought 
before    the    recorder    of    the    Taxing    District     without 
any   warrant  or   process,  and  fined    upon    a   plea   of  not 
guilty,   and    the   court    being    of    opinion     that   the    re- 
corder  could  not   acquire  jurisdicdition    to  try  the  caiuse 
without   a   plea   of  guilty  and    a   submission    of  the  case 
for    trial.       The    Taxing    District     presented    a    bill   of 
exceptions,    which    was    signed    by    the  judge   and    made 
a   part   of    the    record,    and    prayed    an    appeal    to    this 
court,     which     was    granted.       The     bill     of    exceptions 
shows    that,  on    the    hearing,   testimony   was   heard,  over 
the   objection    of  the   Taxing  District,  tending   to  prove 
that    the   relator    had    been    arrested  without    a    warrant, 
and    had   not  submitted  his  case,  but  pleaded  not  guilty, 
and  was  tried  and  convicted  on  that  plea.      The  Taxing 
District    has    also    presented    a     petition    to    this   court, 
stating   the   facts,   and    asking    that   the    proceedings  be- 
fore  the  judge    of  the  criminal    court  be  brought  before 
the   court    for   revision    by    the   writ   of  certiorari. 
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In    the   early  case   of  Reaney   v.  Mayfieldy  4  Hayw., 
165,    an   appeal    was   taken   from  the  order   or  judgment 
of   the   circuit  court  dismissing  a  writ  of  habeas  corpiia, 
and     the    judgment    was    affirmed.       Afterward,    in    the 
case    of    Hie    Staie    ex    rel.  v.  Malone,    3    Sneed,   413, 
a  pen    an    appeal    from    a    similar    order    or    judgment 
dismissing   the   writ,   made   in   open   court,  it   was  held, 
without   noticing   the   previous  decision,   that    the   judg- 
ment  was   final,  and  could   not  be  revised  in  this  court, 
either   by   appeal   or  writ   of  error.       The  decision  was 
put    upon   two    grounds:     First,    it    was    said    that   the 
delay   incident   to   appeals    and     writs     of    error,   would 
defeat    the    very   object   of   the   process,   which   is  speedy 
and    summary   relief,   and,    it    was    added,    if    the    party 
on    whose   application  •the    writ   issues  can    appeal,   as  in 
the    case    then     before     the    court,   the    opposite    party 
must   have   the   same   right.       The    second   ground    was 
that   the   writ   was   issued    by    the  judge,   not    the  clerk, 
and    was   returnable    before    himself,   not    the   court,  and 
triable   by   him.       No    one,    it    was    added,    would    per- 
haps  contend    that   an   appeal   or    writ    of    error   would 
lie   from    the   judgments   or   orders    of    a    judge   in    va- 
cation,  in    the    absence     of    any   statutory   provision    for 
it.    The  jurisdiction  of  this  court,  (Continues  the  opinion, 
is  confined    to   cases   of    appeal   or    writs   of  error,    and 
they   can    only   bring  cases  from  courts    of  record.     The 
accident  of    acting  upon    the   case   on    some   day   of   the 
term   in    open   court   can  not  affect    the  question.      This 
decision    was    followed    in    the   similar   cases    of     Lee    v. 
White,   4    Sneed,   73,   and    Staie  v.    Galloway,    5    Cold., 
326.       In    this  last   case,   the    court    treat   as   not    ma- 


( 


244  JACKSON: 


The  State,  etc.,  v.  Taxing  District  of  Shelby  County. 


terial   the   closing   remark   quoted   above   from    Malone's 
case^   namely:     That   no   means  of  appellate  supervisioD 
exists   ''as   to   the  judgment  of  a   judge   not   of  record 
in   courf       And   the   former   decision  Was   adhered    to, 
although   it    was    conceded    that    the    provisions   of   the 
Code,   enacted    after    that    decision,   made    the   writ    of 
habeas   corpus    returnable   to,   and   triable   by   the  court, 
as   well    as   before   the   judge   at    chambers.       The    con- 
clusion  reached   in    these  cases  was  repeated  as  a  dictum 
in    Staie  v.   Elmore,   6   Cold.,   528,   and    has    since   been 
adhered    to.       And    it   has  also   been  held  that   as  there 
is  no   appeal    from    the    judgment  in   a   writ   of  habeas 
corpus,   there   can    be   none   from   a   judgment   for   costs 
under    the    writ.       State    v.   Blair    (manuscript    opinion 
at    Jackson,    1876).       These   rulings   have    been   so  long 
acquiesced    in   by   the    profession    and    Legislature   that 
we   are    not   inclined   to   disturb   them. 

It   should   be   noted,   however,   that   the   decision    in 
the   Malone   case,  as  virtually  conceded  in  the  Galloway 
case,   must   rest   upon    the   first   ground   relied   on.     For 
not   only   is   the   remark  inaccurate,   that  writs  of  error 
can   only   bring   cases   from   courts    of  record,   and   that 
there   is   no    statutory   provision     for    th^    correction    of 
judgments   or   orders    of    a    judge    in    vacation,   if  the 
language    used    means    to    go    so    far,   but    the   Code, 
adopted    since   the   decision,   has    made    the    proceedings 
under   the   writ    of    habeas    corpus    matters    of    record* 
It   provides    that   the   writ    may    be   issued    in   term    by 
the   clerk,    and    tried    by   the   court.       It    further    pro- 
vides   that,   when    granted    and   tried   by   the    judge  at 
chambers,   the   JAidge   shall   return   the    proceedings,   in- 
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eluding  all  the  papers  in  the  cause  and  the  final 
order,  to  his  nearest  court,  to  be  there  filed  by  the 
clerk  as  other  records,  a  brief  memorandum  thereof, 
duly  indexed,  being  entered  upon  the  judgment  or 
execution  docket,  and  the  clerk  is  to  tax  the  costs 
and  issue  execution  as  in  other  cas^s:  Code,  sec.  3760. 
The  refusal  of  an  appeal  or  writ  of  error,  under  the 
law  as  it  now  stands,  must  proceed  upon  the  ground 
that  they  would  defeat  the  object  of  the  process, 
speedy  and  summary  relief.  This  would  be  true  of 
an  appeal  in  error  which  stays  the  execution  of  the 
judgment^  but  it  would  not  be  true  of  a  writ  of 
error.  The  latter  writ  is  of  right  when  demanded 
in  time,  but  it  does  not  prevent  the  execution  of  the 
judgment,  unless  accompanied  by  a  writ  of  auperaedeaa, 
Nvhich  can  only  be  granted  by  one  of  the  members 
of  this  court,  and  the  granting  of  which  rests  in  sound 
discretion.  But  a  writ  of  error  only  lies  from  the 
final  judgment  of  the  circuit  court  in  cases  where  an 
appeal  in  the  nature  of  a  writ  of  error  would  lie: 
Code,  sec.  3176.  The  former  remedy  must,  therefore, 
abide  the  fate  of  the  latter.  If  the  appeal  in  error 
can    not    be   sustained,    neither   can   a   writ   of  error. 

This  court  has  often  held  that  the  writ  of  certiorari 
lies  to  remove  the  judicial  sentences  of  all  courts  ex- 
ercising statutory  jurisdiction  in  a  summary  way,  or 
by  proceedings  not  according  to  the  common  law 
forms,  where  the  writ  of  error  does  not  lie  :  Durham 
V.  United  States y  4  Hayw.,  79;  Stuart  v.  Hall,  2 
Tenn.,  179;  Kendriok  v.  Stete,  Cooke,  474;  WilliaTos 
v.    Pointer y   3    Lea,   366;     Railroad     v.   Bate,    12   Lea, 
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573.       In    the    first     of     these    eases,    the    court    said  : 
"This   writ   is   used    also   for   reversal   in   criminal  cases 
where    inferior   or   special    tribunals    inflict    penalties    or 
forfeitures,   or   otherwise    act    by  conviction-  or   by   ^cvay 
of  punishment    of    the    citizen,   pursuant    to    statutory 
institutions,   in    cases    where    a   writ   of   error   will     not 
lie,   as   it    will   not    where    those    exercising   power    are 
not    constituted    courts    of    record,    or,   being    so    con- 
stituted, do   not    follow   the   common   law  forms   of  pro- 
cedure":    4    Hayw.,   73.       If   the   writ   be  improperly 
refused    by   an    inferior  court,   an   appeal    in   the   nature 
of  a   writ   of   error    lies   to   this   court :     Bob   v.   State, 
2    Yer.,    173;     Lawaon  v.   Seoti,   1   Yer.,   92. 

The    writ   of    certiorari    is    one    of    the   modes   pro- 
vided    by   the    Code    for    the    correction     of    errors    in 
judicial     proceedings:     Code,  sec.    3106.       It   lies    when 
no   appeal   is   given:     Code,   sec.   3124.       And    may    be 
granted    in    all   cases   where   an   iitferior   tribunal,   board 
or    officer,   exercising    judicial    functions,    has    exceeded 
the  jurisdiction   conferred,   or   is   acting  illegally,    when, 
in   the  judgment  of  the  court,  there   is   no   other  plain, 
speedy     or    adequate    remedy:     Code,    sec.   3123.       By 
the   Code   also   this    court   has   jurisdiction   over   the  in- 
ferior  courts   of  law  and   equity  by  *^  appeals   and  writs 
of  error,   or   other     proceedings    for    the    correction    of 
errors":     Code,   sec.    4496.       The   writ   of  certioy^ari   is 
not    of     right,    but    subject   to   the   sound    discretion    of 
the   court   or  judge    to   whom   the   application   is   made. 
It   will    not,    therefore,   interfere   with   the   "speedy  and 
summary   relief"    of    the   writ   of  habeas  corpus  except, 
when,  in   the  opinion   of  this  court  or  one   of  its   mem- 
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bers,  the  inferior  court  or  its  judge  "  has  exceeded  the 
jurisdiction  conferred,  or  is  acting  ille2:ally,"  and  a 
supersedeas  may  be  awarded  with  it.  And  it  may  be 
used  in  proper  cases  to  test  the  correctness  of  the 
action  of  the  inferior  tribunal,  without  interfering  with 
the  execution  of  the  judgment,  by  j^imply  granting  the 
writ    without   the   supersedeas. 

There    being    no    other    remedy    for    the   correction 
of  the   errors,  if  any,  in  the    proceedings   below  in  this 
case,  the    writ  of   certiorari  would   seem    to   be   properly 
awardable.       It   is   said    by  Judge   McKinney   in    Wade 
V.  Murry,  2  Sneed,  50,  that   it   would    be   contradictory 
to   hold   that    a    writ    of    error    proper  would    not    lie, 
and  yet   that    the    writ    of    certiorari^   as    a    substitute 
for  the    writ    of    error,    might     be     maintained.       This 
was  said     in    a    case    in    which     an     appeal     had     been 
prayed   and    granted    from    the    judgment    or    decree   of 
the  chancellor,  deciding   a   contested   election   of    an    at- 
torney-general,   and    a    certiorari   at   the   same   time   ap- 
plied  for   by   petition    to   the    circuit    court    which    the 
judge  refused    to    entertain,   an    appeal     in    error    being 
taken   from    his   judgment.       The   question    whether   the 
writ    of    certiorari   would    lie    from    the   Supreme    Court 
to  the  chancery   court    was   not   considered.      The  court 
was   of    opinion    that   the    Legislature,    in    the    act   con- 
ferring upon    the   chancellor   the    special   jurisdiction    in 
the  particular   class   of  contested  elections,  intended  that 
the  decision    of  the    chancellor   should  be  final,  and  not 
subject  to   the    revision    of   any   court.       In    that    view, 
no  kind    of    proceeding     for     the    correction    of    errors 
would  lie.       But,    as     the     learned    judge     conceded,    a 
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certiorari   might   be   resorted    to   io   such    a   case   to   test 
the    competeDcy    of    the    chaocellor^  or    whether    there 
had    been  such  a  substantial   departure   from    the  course 
of  proceedings  prescribed  by  the  statute  as  would  render 
the  proceedings  void.      The  rulings  in  the  habeas  corpus 
oases    have    not   been    put    upon    the    ground    that    the 
Legislature    intended    that    the    action    of    the    inferior 
judge   should    be   final,    although    he    was   exceeding    his 
jurisdiction    or   acting   illegally.     They   have   been   based 
upon    the   idea    that  the    Legislature   intended   to   give  a 
speedy   and   summary  remedy,  with    which    intention    an 
appeal   in   error   would   conflict,  because   the  appeal    is  a 
matter   of    right   and    must    be   granted.      The   remedy 
by  writ  of  error  was   excluded   merely  because   it  would 
only    lie   in    cases   in    which   an   appeal   in   error    might 
have   been    taken.      Neither   of    these   objections   applies 
to   the  writ   of  certiorariy  (or   it  is  not  a  writ  of  course, 
but   subject   to   the   discretion  of  the  court   or  judge    to 
whom    the    application    is    made,    and    it    lies    when     an 
appeal    will   not   lie. 

Previous  to  the  Code,  the  same  question  would 
have  arisen  in  a  habeas  corpus  case  as  arose  in  the 
case  of  Knight,  ex  parte,  3  Lea,  401,  where  the  cir- 
cuit judge  exercised  the  special  statutory  jurisdiction 
of  requiring  Knight,  as  county  trustee,  to  give  new 
bonds.  The  circuit  judge,  although  he  conducted  the 
proceedings  in  open  court,  was  of  opinion  that  the 
power  was  conferred  upon  him  ex  officio,  not  upon  the 
court,  and  refused  to  allow  an  appeal.  The  point,  in 
that  view,  was  whether,  before  this  court  could  revise 
the    proceedings,   an   application    should    not    have   been 
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made    by    Knight    to   the    circuit    judge    for    a    writ    of 
certiorari   to   bring   the    proceedings   first   into    his   court 
for    revision.      Such    a   circumlocution,  although    logical, 
is   scarcely   in   accord  with  the  spirit   of  the   age,  where 
the   proceedings   had    already    been    had    in    open    court, 
wiih   all    the    formalities   of   entry    and    bill   of   excep- 
tions,   as    if    tried   in    court.      Be    this   as   it    may,    the 
Code,    as    we    have    seen,   authorizes    the    proceedings   to 
be   held    by,   and    in    the    court,   whereby    they    become 
records  of  the  court  as   in    other  cases,   and    directs  the 
judge,  if  he   proceeds   out  of  court,  to   return    the  pro- 
ceedings  into  court  **to  be  filed  by  the   clerk   as   other 
records."     In   the   case   before   us,   the   proceedings  were 
in    the    court,    and    by    the    court,    and    parts    of    the 
record. 

We    think,    therefore,   that    the    Taxing    District    is 
entitled   to    bring    up   the   record   by    the  writ  of  oertio-  > 

rari.     And    inasmuch   as    the   transcript   of    the    record  ,w 

is  already    on    file   in    this   court   upon    the   appeal,   the  ,** 

right   under    the    writ    may    be   perfected,    by   giving   a  |J 

bond   with    security    for   costs,    without   the   formality  of  h 

actual  issuance  and  return :  Ing  v.  Dovey,  2  Lea,  276. 
When  the  restraint,  from  which  relief  is  sought  by 
a  writ  of  habeas  carptiSf  proceeds  from  a  judgment 
erroneous  but  not  void,  the  writ  will  not  lie.  Nor, 
under  it,  can  the  party  impeach  a  judgment  as  con- 
trary to  the  facts.  And,  in  general,  this  is  not  the 
remedy  where  the  imprisonment  is  on  judicial  process. 
But  where  the  sentence  is  void,  not  merely  voidable, 
or  the  term  of  imprisonment  under  it  has  expired, 
relief   may    be    had    by    the    writ:     1    Bish.    Crim.  Pro., 


250  JACKSON : 


The  State,  etc.,  v.  Taxing  District  of  Shelby  County. 

sec.  1410.  Inferior  judicial  officers,  says  Mr.  Cooley, 
sometimes  use  the  writ  as  if  it  were  a  writ  of  error, 
under  which  they  might  correct  the  errors  and  irreg- 
ularities of  other  tribunals.  "Any  such  employment 
of  ihe  writ  is  an  abuse'':  Const.  Lim.,  430  (4th  ed). 
These  are  elementary  principles,  and  the  Code  conse- 
quently directs  that  the  party  detained  shall  be  re- 
manded to  custody  "  in  every  case  in  which  the  de- 
tention is  authorized  by  law,''  and  the  time  of  detention 
has   not   expired:     Code,   sec.    3761. 

His    Honor,   the     criminal    judge,   was    therefore    in 
error   in  hearing  proof    that    the    relator    was    arrested 
without    a    warrant,    and     had     not   submitted   his    case, 
for,   if    there   were    anything    in    these   facts,   they    only 
tended  to  show  error  and  irregularity  in  the  proceedings, 
the   remedy   for   which    was   by   appeal,   or   other  direct 
proceeding,    for    their   correction.       A   warrant   was    not 
essential    to    the    exercise   of    the    jurisdiction    of  a  mu- 
nicipal   recorder    in    the   enforcement     of    the    municipal 
ordinances,   nor   was  it  necessary  that  the  relator  should 
have   sumbitted    his   case:     Hogged   v.   Bigley,   6   Hum., 
236,   240.      His  Honor   seems   to    have   been    of  opinion 
that  the  president  of  the   boards  of  the  Taxing  District, 
in    the  exercise  of  the  judicial  functions  conferred  upon 
him    by    statute   for   the   trial   of  offenders   violating  the 
ordinances    of    the     Taxing    District,    was   clothed    only 
with    the    power    of    an     ordinary    justice   of    the    peace   * 
trying   offenses   against   the   State,   and    therefore    bound 
by    the    provisions    of    the   Code,   section    4994,   et  seq. 
But   we    have   repeatedly    held    that   the   Taxing  District 
of  Shelby   county  is  a  municipal  corporation.       As  such 
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a  corporation  it  is  expressly  clothed  with  power  to 
pass  ordinances  declaring  what  acts  shall  be  misde- 
meanors against  the  corporation^  and  to  punish  the 
offenders  by  'fines  and  forfeitures,  and  by  imprisonment 
and  labor  within  and  without  the  work-house  in  de- 
t  ult  of  the  payment  of  the  fines  imposed:  Act  of 
1879,  ch.  11,  sec.  3.  Proceedings  instituted  by  the 
proper  officers  of  the  municipality  to  recover  penalties 
for  a  violation  of  such  ordinances  are  not  State  pros- 
ecutions, nor  is  a  judgment  therein  a  bar  to  a  pros- 
ecution for  an  offense  against  the  laws  of  the  State 
committed  by  the  same  act:  State  v.  Mason,  3  Lea, 
649;     Greenwood  v.   State,   6   Bax.,   567. 

The  judgment  below  will  be  reversed,  and  the 
writ   of  habeas   corpus  dismissed   with   costs. 

The  same  judgments  will  be  entered  in  the  Fitz- 
simmons   and    McDonald    cases. 


Jane  and   Jack    Allen  t?.   Gideon  Westbrook. 

1.  Deed  of  Gift.     Construction,   A  conveyance  by  a  husband  to  hie  wife 

of  certain  land  in  fee,  and  certain  pert^onalty  absolutely,  contained 
the  following  clause :  ''This  deed  of  gift  is  made  for  the  purpose 
of  providing  a  home  and  subsistence  for  my  said  wife  and  two  chil- 
dren now  living,  and  any  children  which  may  hereafter  be  begotten 
in  lawful  wedlock  of  me  and  my  said  wife."  Heldy  that  the  children 
took  only  a  right  to  participate  in  the  use  and  income  of  the  prop- 
erty while  members  of  the  family  during  the  life  of  the  wife,  and 
that  upon  her  death  without  heirs  the  husband  was  entitled  to  the 
personalty  jure  mariti,  and  inherited  the  realty  under  the  Code,  sec- 
tion 2422. 

2.  EsTOFPEL.    Disdaimer  of  title  under  outh.    It  is  settled  in  this  State, 

upon  grounds  of  public  policy,  that  a  i>erson  can  not  set  up  title  to 
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property  after  a  solemn  disclaimer  of  title  under  oath  in  the  coui>e 
of  judicial  proceedings,  and  th^  rule  applied  to  an  oral  disclaimer: 
but  the  oath  to  be  binding  aslm  estoppel  must  be  wilfully  fal^,or 
must  have  the  effect  of  misleading  the  other  party  to  his  injury. 

« 

3.  Same.  Oath,  Ckmelusion  of  law.  A  statement  under  oath  as  a  wit- 
ness by  the  grantor  in  a  deed  of  gift,  upon  legal  advice  that  the  title 
to  the  personal  property  conveyed  was  not  in  him  but  in  one  of  his 
children,  who  took  only  a  usufructuary  interest,  offering  the  deed  in 
evidence,  is  the  statement  of  a  conclusion  of  law,  the  l^al  effect  vl 
the  deed,  and  not  of  a  fact  which  can  be  said  to  be  wilfully  false. 


PROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.    McDowell,  Ch. 

FiNLAY  &  Peters  and  B.  J.  Kimbrough  for 
complain  antes. 

Wm.   S.    Flippin    for   defendant. 

Cooper,  J.,  delivered   the   opinion    of  ilie   c\iurt. 

On  February  14,  1877,  the  defendant,  Gideon  West- 
brook,  then  married  to  Martha  Westbrook,  and  having 
two  children  by  a  former  wife,  namely,  Green,  who 
has  since  died,  and  Jane,  the  complainant,  who  has 
since  intermarried  with  Jack  Allen,  made  and  executed 
a  deed  of  conveyance  of  iiis  property,  real  and  per- 
sonal, which  was  duly  acknowledged  and  registered. 
By  this  deed  the  complainant,  for  love  and  affectiou 
for  his  wife,  Martha,  conveyed  to  her  certain  land, 
describing  it,  to  have  and  to  hold  to  her,  "her  heirs 
and  assigns  forever  in  fee  simple,  free  from  all  em- 
cumbrances,    debts    or    contracts    of    the   grantor.*'      He 
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alap   transferred   and   delivered   to    her  by   said    convey- 
ance   certain     mules    and    other   personalty,   "free   from 
all   debts   and  encnmbrances  whatever/^      "This  deed  of 
gift,"    says   the  conveyance,   "  is   made    for   the   purpose 
of  providing  a   home  and   subsistence    for  my  said  wife 
and    two   children    now    living,    and   any  children    which 
may    hereafter   be    begotten    in    lawful    wedlock   of  me 
and    my   said    wife  aforesaid."       Martha  A^estbrook  died 
about  two  years  after  the  execution  of  the  deed,  without 
ever     having    had    a    child    by    tJie    defendant,    Gideon 
Westbrook,  and  without   other   heirs  than    her  husband. 
Green   Westbrook,    one   of    the   defendant's   children    by 
a  former     wife,    also   died   after  the   deed    was   executed 
without  ever  having  married.      The  defendant  continued 
to  live   on    the  land  and  use  the  personalty  until  some- 
time  in   the   year    1880    or    1881,    when    a   portion   of 
the   personalty    was   levied  on    by   executions   on    judg- 
ments  recovered    against    him   for   debt.     His   daughter^ 
Jane,   had  intermarried  with  Allen,   and  they  were  then 
living    in    Memphis.       The    defendant    came     to   them, 
and   told    them   that    the    property    levied    on   belonged 
to  Jane,    as    well    as   the   laud,   a^d   induced   them    to 
replevy    the    personalty,   and    afterward    go     upon    the 
land.       On    the  trial  of  the  replevin  suit,  the  defendant 
was  examined   as  a  witness,  and  testified  that  the  prop- 
'  «rty   levied   on     and     replevied     belonged    to    Jane,    and 
produced   a   certified   copy   of    the   deed    as   evidence   of 
the    fact.       The    complainants     were    successful     in    the 
replevin   suit.       The    defendant   afterward,    to    avoid    a 
warrant   in   a   criminal    prosecution    for  perjury,  left  the 
premises   and    went   to   another   county.      He  was,  how- 
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ever,  arrested,  tried  and  acquitted  of  the  offense.  He 
then  sought  to  regain  possession  of  the  land  and  per- 
sonalty, which  the  complainants  refused  to  surrender. 
He  brought  an  action  of  replevin  for  the  personalty, 
and  an  action  of  forcible  entry  and  detainer  for  the 
land.  Pending  these  suits,  the  present  bill  was  filed 
to  enjoin  their  prosecution,  and  to  have  the  deed 
of  conveyance  .construed.  The  defendant  answered,  and 
upon  final  hearing  the  chancellor  held  that  the  land 
reverted  to  the  defendant  upon  the  death  of  his  wife, 
l^ut  that  the  defendant  was  estopped  to  dispute  the 
title  of  his  daughter  to  the  personalty  by  reason  of  his 
having  delivered  it  to  her,  and  sworn  that  it  was  her 
property  in  her  action  of  replevin  against  his  creditor. 
Both  parties  appealed,  each  party  from  so  much  of 
the   decree   as   was    unfavorable. 

The  conveyance  to  the  wife  gives  her  the  fee  in  the 
land  and  the  absolute  interest  in  the  personalty,  free 
from  the  husband's  debts,  in  the  granting  clauses,  and 
if  nothiijg  more  appeared,  upon  the  death  of  the  wife, 
the  personalty  would  have  gone  to  the  husband  jure 
mariti,  and  the  land  would  have  been  inherited  by  him 
under  the  Code,  section  2422.  The  conveyance,  how- 
ever, adds:  "This  deed  of  gift  is  made  for  the  pur- 
pose of  providing  a  home  and  subsistence  for  my  said 
wife  and  two  children  now  living,  and  any  children 
which  may  hereafter  be  begotten  in  lawful  wedlock  of 
me  and  my  said  wife  aforesaid."  There  is  no  direct 
conveyance  to  the  children  of  the  property,  or  any 
interest  therein,  nor  is  the  legal  title  charged  with  a 
trust   in     favor     of    the   children    by    which   an    interest 
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in    the  corpiLs   of  the    property  would    be    vested  in    the 
children   in  prcRsenli  or  in  remainder.       The  conveyance 
does    not,   therefore,    fall    within  the   class   considered   in 
Beecher   v.    ERcks,    7    Lea,   207,  and    other  cases   therein 
cited.       It   falls    within    another    well    recognized    class, 
in   which  the   legal   title   vests  in   the  grantee,  subject  to 
a   participation    by   the  children    in   the    use  and  income 
of  the    property    while    members    of   the    family   in    the 
grantee\s   lifetime:     Hix   v.    Gosling,    1    Lea,    560;    Mc- 
Call   V.    McGally  1  Tenn.  Ch.,  504;     Moore  v.  SimmonSy 
2  Head,    546 ;     and    see    Davis  v.    Bawcum,    10    Heis., 
406.       In    this    view*  the  beneficial  interest  of  the  chil- 
dren  ceased    upon  the  death  of  Martha  Westbrook,  and 
the   title   to   the    property   passed    to   the   defendant. 

It   is   insisted,  however,  on    behalf  of  the   complain- 
anis,    that   the   defendant    is    estopped   to    assert   title   to 
the   property    by    his   statement    under   oath,    in    the   re- 
plevin   suit     brought    by    the    complainants   against   one 
of  his   creditors    for   some    of    the    personalty,    that   the 
propel^ty   sued    for   did    not  belong  to    him,    but   to    the 
complainant,   Jane,    under    the    deed    of    gift.       And    it 
may    be   considered    as  settled    by   tlie    decisions    of   this 
court   that   a   person    can    not,    upon    grounds    of    public 
jwlicy,    be    permitted    to    set    up  title    to    property    after 
a  solemn    disclaimer   of    title    under   oath,    or  a   solemn 
admission    under   oath    of   title  in   another,  in  a  pleading 
or    deposition    in    a    previous   suit:     McEwen   v.    Jenks, 
6   Lea,    289 ;     Cooky    v.   Steele,    2  Head,  605  ;     Stillman 
V.  Stillman,     7     Baxt.,     169;     Stephenson    v.     Walker,   8 
Bjxt.,   289;     McCoy   v.    Pearce,  Thomp.  Cas.,  145.      It 
i>  equally    well    settled     that     such    statements    will    not 
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estop  the  party  from  proving  the  truth,  if  he  can 
show  that  they  were  made  inconsiderately,  by  mistake, 
or  without  full  knowledge  of  the  facts:  8eay  v.  Fer- 
gu8on,  1  Tenn.  Ch.,  287;  Chilton  v.  Scruggs,  5  Lea,; 
308;  SmUh  v.  Fowler,  12  Lea,  163;  Hamilton  v.  Ziia-i 
merman^  5  Sneed,  39.  In  other  words,  the  oath  to! 
be  binding  as  an  estoppel  must  be  wilfully  false,  orj 
must  have  the  effect  of  misleading  the  other  party  V) 
^  •  his   injury:     Behr   v.  Insuranee    Company ,  2   Flip.,   692. | 

Our   cases   have   generally   involved  admissions  or  state-; 
ments   by   sworn   pleadings   or  depositions,  but,  as  state- 
ments  in  pais   will  often  estop  the  party  making  tfaeni,i 
an    oral   statement   under   oath,  if  wilfully  false  or  act^d  | 
upon,    must     be     equally   as     binding    as    if  reduced    to 
writing.       The    statement    held     to    be    an    estoppel    in 
McCoy   V.    Pearce,    Thomp.    Cas.,    147,   seems   to    have 

been    oral,   having   been   made   upon   the  examination  of, 

I 

the   party   as   a   witness   upon   his  voire  dire.      It  would 

be   more   difficult  to    establish    an    oral  statement    satis- 

•  factorily,    but   when    established    its   effect    must   Be    the 

i]  same   as   if  written.       In  the   case   before   us,  the  state- 

^  ment  is   not    only   satisfactorily   proved    by   others,    but 

•  is   admitted    by   the   defendant   himself,  both   in    his   an- 

y  swer    and     deposition.       But,   he    says,   he    only   stated 

what  he  had  been  told  by  others  was  the  legal  effect 
of  the  deed.  The  defendant  is  an  ignorant  n^^gro, 
who  can  neither  read  nor  write,  and  his  legal  adviser, 
as  well  as  the  court  who  tried  the  replevin  suit,  con- 
strued the  deed  as  giving  the  property,  after  the  death 
of  Martha  Westbrook,  to  complainant,  Jane.  Under 
these    circumstances,     we    can     not    say   that   the  state 
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ment  he  made  as  a  witness  was  wilfully  false.  He 
was  really  swearing  to  a  conclusion  of  law,  the  legal 
effect  of  the  deed,  not  to  a  fact.  But  his  statements 
were  acted  upon  by  the  complainants  to  their  injury, 
and  they  are  binding  upon  him,  so  far  as  they  are 
concerned,  whether,  true  or  false,  for  they  undertook 
the  expense  of  the  suit  and  secured  the  property  upon 
the   faith   thereof. 

There  is  no  estoppel  as  to  the  land,  which  was 
not  involved  in  the  suit,  and  as  to  which  there  are  no 
solemn   statements   under   oath. 

The  chaneellor^s  decree  will  be  affirmed.  The  costs 
of  this  court  will  be  paid  by  the  defendant,  and  the 
costs  of  the  court   below  as  directed  by  the  chancellor. 


T.   B.   Micou  v.  Elizabeth  Davis   et  aL 

Chancery  Pleadings  AND  Pragtioe.  Sale  inland.  Bights  (^ purehaters. 
A  stranger  who  becomes  the  purchaser  of  land  under  a  decree,  will 
get  a  title  which  will  not  be  affected  bj  a  reversal  of  the  decree,  for 
error  apparent,  upon  a  writ  of  error  or  bill  of  review  brought  after 
the  sale ;  cditer,  it  seems,  if  the  person  at  whose  instance  the  sale  is 
made  becomes  the  purchaser. 


FfiOM    SHELBY. 


Appeal   from  the   Chancery   Court  at  Memphis.     W. 
W.  McDowell,  Ch. 

L.  &  E.  Lehman  for  complainant. 

J.  P.   Sykes  and  T.   B.  Micou  for  defendants. 
17— VOL.  16. 
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Cooper,  J.,   delivered  ilie  opinion   of   the  court. 

Bill   to   enforce   the   lien   of    complainant  as  a    law- 
yer  on   land,    in   which    the   defendants    made   default, 
and    such    proceedings    were    had    that    the    land     was 
sold   in   satisfaction  of  the   lien,  and   bought   by   J.    G. 
Handwerker.      The  clerk  reported  the  sale,  adding    that 
the  purchaser  had  not  complied  with  the  terms  of  sale. 
Thereupon,   on   motion   of  the   complainant,  it   was    or- 
dered  by  the   court   that   the  sale  stand  confirmed,    un- 
less  the   purchaser  should,  on  a  designated  day  of   the 
term,   appear    and    show   sufficient    cause    to    the    con- 
trary.     The  purchaser  appeared   on   the   day   indicated, 
and   undertook   to   assign   reasons   why   the   sale   should 
not   be   confirmed.      The   chancellor  held   that   the  rea- 
sons were   insufficient,  confirmed   the   sale,  and  ordered 
the   land   to  be  resold  at  the  expense  and  risk   of  the 
purchaser,   unless   the   terms   were   complied   with   in    a 
reasonable   time.       The   purchaser   appealed. 

The   ground    of   objection   to    the    sale   is    that    the 
lien   sought  to   be   enforced  was  declared    by  this  court 
in   a    case    in    which    the    complainant's    client   was    a 
defendant,   and    the    declaration   was    void.       Under   a 
bill   filed   by   one   Robert   E.  Durant  against   Elizabeth 
Davis,   the   lot   in   question   had   been   sold   in    satisfac- 
tion of  the   complainant's   debt,  and  the  sale  confirmed 
to    the    complainant    Durant.        Aflerward,    Elizabeth 
Davis,    by    the    present    complainant    as   her    solicitor, 
filed   a   bill   of  review  to   set  aside   the   decree   in   the 
previous  case   for   errors  of  law   apparent   on  the   face 
of   the    record,   and    such    proceedings    were   had    that 
the   decree  was  reversed  and  annulled:    Durant  v.   Da- 
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vU,  10  Heis.,  522.  The  decree  entered  upon  this 
reversal  concludes  thus :  "  On  motion  of  T.  B.  Micou, 
Esq.,  a  lien  is  declared  in  his  favor  upon  the  real 
estate  herein  recovered  for  his  fees  as  solicitor  for 
Mrs.   E.   Davis." 

Whether    this    declaration    is    valid,    either    because 
the   bill   of  review   was  a  bill  for  the   recovery  of  the 
land   within   the   meaning   of  our  decisions,  or   because 
the   declaration   is  res  adjudiccUa   until   successfully  im- 
peached  in  some  proper  mode,  or  simply  void,  is  im- 
Baaterial   in   this    case.       For    the    decree    in   this  case 
treats  the   lien   as   valid,   and    even    if   the    decree  be 
erroneous    the    purchaser,    who    is    a    stranger    to    the 
suit,   will   get  a  good   title   under   it,  which  cannot  be 
affected  •  by   a    reversal,    either    upon   a   writ    of    error 
or  a  bill    of   review:     Code,  sec.   3186;     Noe  v.   Liv- 
ingston,  1    Lea,   55,   66.       It    would    be    otherwise,   it 
seems,   if   the    party   at    whose   instance    the    sale    was 
made   had   become   the  purchaser,   and   it   was   for  this 
reason  that  the  title  was  annulled   in   the  case  of  Du* 
rant  v.  Davis  above,  Durant  having   bought  the  land. 
Affirm  the   decree   with  costs. 
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John    H.    Burton    et    ah    v.  W.    W.    Woods    et    al. 

VhEADVXQB  AND  pBACTiCE.  CourUy  couH  Appeal,  Final  judgment.  The 
county  court  and  county  judge  are  not  authorised  to  grant  an  appeal 
in  cauaes  of  an  equitable  nature,  under  the  Code,  sec.  3157,  but  only 
where  the  judgment  or  decree  are  final. 


FROM    CARROLL. 


Appeal   from   the   County   Court   of  Carroll    county. 

,  J. 

Jo.  B.  Hawkins  and  L.  M.  Beckbrdite  for  com- 
plaiuants. 

G.   T.  McCall  for  defendants. 

Cooper,  J.,  delivered   the  opinion   of  the  court. 

R.  D.  Thomas  died  in  1879,  intestate,  and  the  de- 
fendant, Woods,  as  administrator  of  the  deceased,  in 
1880,  suggested  the  insolvency  of  the  estate  to  the 
county  court.  A  number  of  claims  were  filed  in 
that  court,  which  the  personal  assets  were  insufficient 
to  pay.  On  February  18,  1884,  the  complainants  or 
petitioners,  as  holders  of  some  of  these  claims,  filed 
a  petition  in  the  county  court  against  the  adminis- 
trator, widow  •  and  heirs  for  a  sale  of  the  realty  of 
the  estate  to  pay  debts.  Such  proceedings  were  had 
that  the  county  judge  ascertained  the  amount  of  the 
claims,  and  ordered  the  land  to  be  sold  in  satisfac- 
tion  thereof,  giving  the  widow  dower,  and  also   home- 
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stead,  except  as  to  one  claim,  foond  to  be  for  the 
purchase  money  of  the  land.  The  transcript  is  be- 
fore us,  ostensibly  upon  the  appeal  of  the  widow  from 
this  decree.  And  the  creditors  have  moved  to  dis- 
miss the  appeal  upon  the  ground  that  it  does  not  lie 
to  this  court,  but  to  the  circuit  court,  the  estate  be- 
ing worth    less  than   f  1,000. 

Upon,  examining  the  transcript,  we   find    no  prayer 
for   an   appeal,  and  the  absence   of  such  a  prayer  and 
the   grant  thereof  by   the   trial  court   is,   of   course,   a 
fatal   defect.      And   even   if  the   omission   should  prove 
to   be   a  clerical  misprision,  and  the  prayer  and  grant 
are  on    the    minutes    of    the    court    below,   the   appeal 
is  premature.      An  appeal  lies  only  from  a  final  judg- 
ment   or   decree,   as    a    matter  of    right,  and    the    de- 
cree in   this   case  is   not  final.      The  exceptions   to  the 
general   rule,   made  by  the  Code,  section  3157,  vest  in 
the  discretion  of  the  chancellor  or  circuit  judge.      The 
county   court    and   county   judge   are    clothed   with    no 
such  discretion. 

Upon  these  grounds  the  motion  to  dismiss  must 
be  allowed,  and  it  becomes  unnecessary  to  determine 
the  point  originally   made. 

Appeal  dismissed,  the  appellant  paying  the  costs 
of  this  court. 
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Francis  Hays,  Trustee,  v.  I.  A,  Covington    et    cU. 

1.  Ajssionkent,  Gekebal.    Suwm  inventory.  To  constitute  a  general  as- 

signment of  a  debtor's  property  for  the  benefit  of  creditors,  within 
the  meaning  of  the  act  of  1881,  chapter  121,  the  fact  that  it  is  a 
general  assignment  of  all  the  debtor's  property  must  appear  on  the 
face  of  the  deed  or  the  sworn  inventory  required  to  be  annexed,  and 
in  that  event  only  will  the  assignee  be  entitled  to  any  other  property 
of  the  debtor  not  described  in  the  deed  or  set  out  in  the  fiiventory. 

2.  Same.    Mortgage,    A  conveyance  of  a  portion  of  the  debtor's  prop- 

erty for  the  benefit  of  one  or  more,  or  of  all  his  creditors,  is  good  to 
the  extent  of  the  property  included  therein,  if  not  made  within  three 
months  of  a  general  assignment  and  in  contemplation  of  such  assign- 
ment, and  a  mortgage  or  trust  deed  to  secure  the  price  of  property 
bought  or  money  loaned  at  the  time  is  good,  even  if  executed  within 
three  months  of  a  general  assignment. 

3.  Same.     When  not  general.    Where,  therefore,  an  assignment  of  spe- 

cifically described  property,  which  did  not  purpoit  on  its  face  to 
be  an  assignment  of  all  the  debtor's  property,  and  which  did '  not 
in  fact  include  a  part  of  his  realty,  was  made  for  the  benefit  of  all 
a  debtor's  creditors,  the  assignment  was  held  not  to  be  a  general  as- 
signment within  the  act,  but  only  a  partial  assignment,  and  the 
omitted  realty  did  not  pass  to  the  assignee,  and  was  open  to  the  levy 
of  execution  by  any  of  the  creditors. 


FROM    WEAKLEY. 


Appeal   from   the  Chancery  Court  at  Dresden.     Jno. 

SOMERS,  Ch. 

H.   H.   Barr   for  complainant.. 

M.   D.   Cardwell   for   defendants. 

Cooper,  J.,  delivered   the   o2)]nion   of  the   court. 

On  March  20,  1882,  William  W6bb  conveyed  to 
the  complainant,  Francis  Hays,  certain  real  and  per- 
sonal  property   in   trust   for    the   equal    benefit    of   all 
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his  creditors,  whether  named  in  the  deed  or  not. 
The  deed  does  not  purport  to  be  a  general  assignment 
of  all  the  grantor's  property,  and  it  is  shown  not 
to  include  the  tract  of  land  on  which  he  lived,  and 
which  constitutes  the  subject-matter  of  this  litigation. 
There  is  no  schedule  of  property  attached  to  the  deed. 
Shortly  after  the  execution  of  the  trust  deed,  three 
of  the  creditors  named  therein  recovered  judgments 
before  justices  of  the  peace  against  Webb  on  their 
respective  claims,  caused  executions  to  be  issued  on 
the  judgments  and  levied  upon  the  land  in  dispute, 
had   the   papers   returned    into    the    circuit   court,   and  i| 

the  land  ordered  to  be  sold.  This  bill  was  filed 
by  the  trustee  against  these  creditors  to  enjoin  the 
sale  of  the  land  under  the  venditioni  exponas  issued 
upon  these  several  judgments  of  condemnation,  upon 
the  ground  that  the  tract  of  land  not  included 
in  the  deed  nevertheless  passed  to  the  trustee  by  op- 
eration of  law,  under  the  act  of  1881,  chapter  121. 
The  chancellor  so  held,  and  the  Referees  have  re- 
ported in  favor  of  affirming  his  decree.  The  judg- 
ment  creditors   except. 

The  act  of  1881  is  entitled  "An  act  to  secure  to 
creditors  an  equal  and  just  distribution  of  the  estates 
and  assets  of  debtors  who  make  general  assignments 
for  the  benefit  of  their  creditors,  and  to  prevent  the 
giving  of  preference  in  such  assignments,  or  by  other 
conveyance,  confession  of  judgment  by  default,  or 
collusion  in  contemplation  of  a  general  assignment." 
The   act   contains   five   sections   as   follows: 

Section    1.     Be    it    enacted,   etc.,    "That   preference 
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of  creditors  in  general  assignments  of  all  a  debtor's 
properly  for  the  benefit  of  creditors  shall  be  illegal 
and  void,  and  all  general  assignments  shall  operate 
for  the  benefit  of  all  the  debtor's  creditors  pro  rcUa, 
whether  all  the  creditors  are  named  in  the  assignment 
or  not.  The  insertion  of  a  clause  in  the  assignment 
giving  a  preference  shall  not  render  the  assignment 
itself  invalid,  but  the  clause  only  shall  be  nugatory, 
and  all  the  debtor's  creditors  shall  share  ratably  in 
the   property   assigned.  ^ 

Section  2.  That  any  mortgage,  deed  in  trust,  or 
other  conveyance  of  a  portion  of  a  debtor's  property 
for  the  benefit  of  any  particular  creditor  or  creditors, 
made  within  three  months  preceding  a  general  assign- 
ment, shall  be  void  in  the  event  a  general  assignment 
is  made  within  three  months  thereafter,  and  the  prop- 
erty conveyed  by  such  conveyance  shall  be  shared 
ratably  by  all  creditoi-s,  just  as  that  embraced  in 
general   assignments. 

Section  3.  That  any  confession  of  judgment  by  a 
debtor,  or  permitting  judgment  to  be  taken  by  default, 
or  by  collusion,  within  three  months  preceding  a 
general  assignment,  and  in  contemplation  of  such  as- 
signment, shall  be  void  in  the  event  a  general  as- 
signment shall  be  made  within  three  months  after 
said  judgment. 

Section  4.  That  the  debtor  making  a  general 
assignment  shall  annex  thereto  a  full  and  complete 
inventory  or  schedule  under  oath  of  all  his  property 
of  every  description,  and  that  the  trustee  or  assignee 
shall   be   entitled   to   any  other  property  of  the  debtor 
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not  embraced  in  the  assignment,  and  not  exempt  from 
execution,  and  also  to  properly  conveyed  in  violation 
of  section  2  of  this  act,  and  to  property  or  its  pro- 
ceeds signed  (seized?)  to  satisfy  judgments  rendered 
in   violation    of  section    3   of  this   act. 

Section  5.  That  the  provisions  of  this  act  shall 
not  prevent  any  person  from  making  a  mortgiage  or 
deed  of  trust  to  secure  the  payment  for  property 
bought  or  money  loaned ;  provided  the  mortgage  or 
deed  of  trust  is  executed  at  the  time  of  buying  the 
property    or    borrowing   the    money. 

The  caption,  to  which  the  enactment  must  conform 
to  make  the  statute  constitutional,  provides  for  an 
act  to  secure  to  creditors  an  equal  distribution  of  the 
estates  of  debtors  who  make  "general  assignments  for 
the  benefit  of  creditors,"  and  to  prevent  preference 
in  such  assignments,  or  by  other  conveyance,  by 
judgment  by  confession  or  default,  or  collusion  in 
contemplation  of  a  general  assignment.  The  first 
section  of  the  act  simply  secures  the  equality  of  all 
creditors,  "  in  general  assignments  of  all  a  debtor's 
property  for  the  benefit  of  creditors,"  by  annulling 
any  clause  giving  a  preference,  and  providing  that 
all  creditors,  whether  named  or  not,  should  share 
ratably  "in  the  property  assigned."  The  second 
section  makes  void  as  against  a  general  assignment 
any  mortgage,  deed  of  trust,  or  other  conveyance  of 
a  portion  of  the  debtor's  property  for  the  benefit  of 
any  particular  creditor  or  creditors,  if  made  within 
three  months  preceding  the  general  assignment,  and 
in    contemplation    of    making    such    assignment.       The 
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third   section   makes    void    in     favor    of   such     general 
assignment    any    judgment    by    confession,    default,   or 
collusion,   taken     within    three    months    preceding    the 
general    assignment  and   in   contemplation   of    such    as- 
signment.      The     fourth     section     requires    "that     the 
debtor  making  a  general  assignment  shall  annex  thereto 
a   full   and   complete   inventory  or  schedule   under  oath 
of  all   his   property   of  every   description,"    and    gives 
to    the  assignee   the   benefit   secured  by  the  second  and 
third   sections,   and   says   he   '^  shall   be   entitled   tb  any 
other   property    of    the    debtor    not    embraced   in    the 
assignment."       The    fifth     section    is    merely    intended 
to    exclude   a   possible    conclusion    by    providing    that 
the   debtor   may   make   a   valid   mortgage   or    trust   as- 
signment to  secure  the  payment  of  the  price  of  property 
bought    or    of    money     loaned,   even    if    made    within 
three   months   preceding   a   general   assignment. 

The  salient  objects  of   the  statute  are  plain  enough, 
and   in   strict   accord   with   the  caption.       It  does  away 
with   preference    of   creditors    "in   general   assignments 
of  all   a   debtor's   property,"  and  gives   to   such  assign- 
ments  a  priority  over  partial  assignments  for  particular 
creditors   made   within   the   preceding   three   months    in 
contemplation    of    the    general    assignment,    and    over 
certain    judgments   rendered   within   the    three    months 
in   contemplation   of  the    general    assignment.       Partial 
assignments   for   particular   creditors    are    still   good    if 
not   followed    by    a    general    assignment    within   three 
months    thereafter,   and    shown    to   have  been   made   in 
contemplation    of    such    general    assignment.       And    a 
mortgage   or  deed    of    trust    to    secure    the    price    of 
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property  sold,   or   of    money   loaned   at   the   time,   will 
be   good,   even   if  made   within   the   three   months. 

The  only  question  remaining  is,  what  is  the  "gen- 
eral assignment  of  all  a  debtor^s  property  for  the 
benefit  of  creditors"  contemplated  by  the  act?  The 
mere  fact  that  all  the  debtor's  creditors  are  named 
or  secured  in  an  assignment  will  not  make  it  a 
general  assignment.  For  all  the  creditors  may  be 
iDcluded   in    an    assignment    of    only   a    part    of    the  S" 

debtor's    property,    and    the    first    section     of    the   act 
provides   that   all   the    creditors   shall   have   the   benefit 
of  a    general   assignment   whether    named,    or   intended 
to  be   secured,   or    not.       To    constitute   a   general   as- 
signment  within   the   act,  the  first  section  says   it  shall 
be  "of  all   a   debtor's   property,"   and   the   fourth  sec- 
tion,   to   secure    this    result,    requires    that    the    debtor 
shall    annex    to    the    general    assignment   "a   full   and 
complete   inventory   or  schedule   under   oath   of  all  his 
property  of  every  description."      The  Legislature  plainly 
contemplated   that   the    g(3neral   assignment    of    the    act 
should  be   "of    all    the    debtor's    property,"   and   that 
this    fact   should   appear   on   the   face    of   the   deed,   or 
the    sworn     inventory    annexed.       Even,    therefore,    if 
the   sworn    inventory   can   be    supplied   by   a  recital    af 
the   property    within    the   body  of  the   deed,   not   sanc- 
tioned by   the    debtor's    oath,   the     fact    that    it    is    a 
general   assignment    of    all   the    debtor's   property    must 
appear  upon   its  face,  either   expressly  or   by  necessary 
intendment.       The   fact   does   not    appear    in    the    deed 
under  consideration,    and    it    is    shown    by     the    proof 
that  the  deed  does  not  include  all  the  debtor's  property. 
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But,   it    18   said,  the  fourth   section   of  the   act  pro- 
vides  that  the  assignee  "shall  be  entitled  to  any  other 
property   of  the   debtor   not     embraced    in    the    assign- 
ment,"  and   therefore  contemplates   that  property  might 
be   omitted   which  would  nevertheless  pass.       But  even 
if  so,    the   deed    must    purport    to     be    an    assignment 
of  all  the   debtor's   property,  so  as  to   be   notice,  when 
registered,   of    the   fact.       It   would    never    do,    unless 
the   Legislature    said    so   in    so    many   words,   to    hold 
that   an     assignment    of    specific    property,   which    does 
not   purport    to    be    "of    all    the    debtor's    property," 
and     which    would    not   be   notice   to   any   one   beyond 
the  property  specified,  is  nevertheless  a  general  assign- 
ment  of   all   the   debtor's   property.       There   would    be 
no    way    of  distinguishing  between  partial   assignments, 
which   are   valid,  unless    made   in    contemplation    of   a 
general     assignment    and    within    the    next     preceding 
three    months,   and    a    general    assignment    under    the 
act.       All   of   our   law   on    the   subject    of   partial    as- 
signments   which     are    valid     would    be    thrown     into 
confusion.      Moreover,  in  the  very  teeth    of  the  statute 
of  frauds,   the  law  of  contracts,  and   the   registry  laws, 
we   would    be    compelled    to    imply    a    conveyance   of 
land   without   any    writing,   and    without    any   contract 
or    intention    to   convey,    and  give   eflfect   to    it   against 
creditors,   and  purchasers   without   notice,   even,  it  may 
be,   after   the    lapse    of  years.      For,  if  the   conveyance 
actually   passes  the    title    to    property    not    mentioned, 
the    title    thus    acquired    would    be    good     within    the 
seven   years   statute  of  limitations. 

The  Legislature  would  have  the  power,  undoubtedly, 
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to    make     a    partial     assignment     of    property     for    the 
benefit     of    creditors     an     act     of    bankruptcy     or    in- 
solvency,   upon    which    legal    proceedings   might   be    in- 
stituted     to     impound      the      grantor's     property,     and 
distribute     it     ratably     among     his     creditors,     in     the 
absence    of  a   general    bankrupt    law    by   the    Congress 
of  the    United   States.       But    it   is   difficult   to  see  how 
the    Legislature    can    make   a   contract   between   parties 
different  from   the    one    actually    made,   and    say    that 
a   man    has   conveyed   property   when    he  has   not   con- 
veyed, and  did    not    intend    to     convey   it.       And    the 
language   of  the  act  under   consideration    does    not   au- 
thorize   us   to   infer    that   the    Legislature   contemplated 
any  such    result  in  this  instance.      What  they  probably 
meant  by  the   doubtful  clause  relied   on    is,  that   if  the 
assignment  was  on  its   face   general,  as  if  for   example, 
it  said   the   grantor  hereby  conveys  all  of  his  property 
of  every  description  in  the  State,  or    wherever  situated, 
and    was  accompanied    by  a   sworn   inventory  of  all  his 
property,   it  should   pass   to   the   assignee   any  property 
casually  or  even  intentionally  omitted  from  the  schedule, 
for    such   property   would    nevertheless    be    within    the 
general    words   of  the  deed. 

Be  this  as  it  may,  the  assignment  under  consider- 
ation does  not  purport  to  be  a  general  assignment 
of  all  the  grantor's  property,  and  is  not  in  fact  such 
a  general  assignment.  It  does  not,  therefore,  fall 
within  the  fourth  section  of  the  act,  but  is  valid 
under  the  law,  not  being  within  the  purview  of  the 
second  section.  The  appellee  creditors  acquired  a 
light  to   the   land   in  dispute   by    their   proceedings  at 
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law^   and   are   entitled  to  subject   the   same   to   the  sat- 
isfaction  of  their   debts. 

The  exceptions  to  the  report  of  the  Referees  will 
be  sustained,  the  chancellor's  decree  reversed,  and  the 
bill  dismissed  with  costs,  for  which  the  appellant  will 
be   entitled    to    be   reimbursed   out  of  the   trust   assets. 


C.  J.  Campbell  v.  Illinois  Central  Baij^oad 

Company. 

1.  Jurisdiction,  Want  of.    Duimsaot    The  Sapreme  Court  will  not 

dismiss  for  want  of  jurisdiction  of  the  subject-matter,  unless  excep- 
tion has  been  taken  below. 

2.  Objection  Taken  Afteb  Judgment.    Where  it  is  evident  that  an 

objection,  taken  after  verdict  and  judgment,  could  have  been  cured 
if  made  before  verdict  and  judgment,  the  Supreme  Court  will  not 
reverse. 


FBOM    MADISON. 


Appeal  from  the  Chancery  Court  at  Jacksoo.  T. 
C.   Muse,  Ch. 

J.   W.  Williams  for  complainant. 

McCoRRY  &  Bond   for  defendant. 

Deaderige,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  obtained,  on  May  6,  1885,  a. judgment 
against  the  defendant  before  a  justice  of  the  peace  of 
Madison   county,   for  the   value    of   a   mule    killed  or 
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its     road.       After  the   entry   of  the  judgment,  the   fol- 
lowing  entry   was   made  by   the   Justice : 

Defendant  in  this  case  prays  an  appeal,  which  is  allowed,  bond  and 
security  being  given.    May  6, 1885.  J.  T.  Rushikg,  J.  P. 

A  bond  was  executed  on  May  6,  1885,  with  sure- 
ties, in  the  usual  form,  except  that  it  did  not  specify 
the  court  to  which  the  appeal  was  taken.  At  Octo- 
ber term,  1885,  of  the  law  side  of  the  common  law 
and  chancery  court  of  the  county  of  Madison,  upon 
the  verdict  of  a  jury,  a  judgment  was  rendered  in  favor 
of  defendant,  and  plaintiff  entered  motions  for  a 
new  trial  and  in  arrest  of  judgment,  which  were 
overruled,  and   he   has  appealed  in  error   to   this  court.  ij 

No   bill   of  exceptions   was   taken,   and  hence,   upon  SS 

the   facts,  it   is   presumed  the   verdict   is   in   accordance  <C!J 

with  the  evidence,  and  right  upon  the  merits.  The 
entry  of  the  verdict  and  judgment  recites  that  "  the 
parties  appear  by  their  attorneys,'^  etc.  But  it  is  in- 
sisted by  plaintiff  that  the  court  which  tried  the 
cause  had  no  jurisdiction,  and  its  judgment  is  void, 
because  neither  the  bond  nor  the  order  of  the  jus- 
tice allowing  the  appeal  recites  the  term  nor  the 
court  to  which  the  appeal  was  taken.  Although  the 
recital  of  the  omitted  facts,  in  the  prayer  for  the 
appeal,  would  have  been  more  regular  and  formal,  yet 
the  appeal  itself  is  restricted  by  law  to  the  court 
which  tried  the  cause,  and  no  objection  was  taken 
or  motion  to  dismiss  was  made  by  plaintiff  until 
after  verdict  and  judgment.  Both  defects  complained 
of  were  amendable,  and  doubtless  would  have  been 
amended    by    defendant    if   plaintiff    had    made   objec- 


E 


tkf 


272  JACKSON : 


Campbell  v.  Railroad  Company. 


tioi),  but  he  appeared  to  contest  the  matter  of  con- 
troversy before  the  jury,  both  parties  recognizing  the 
fact  that  the  appeal  granted  and  bond  executed  gave 
the   court  jurisdiction. 

The  law  court  had  ample  power  to  supply  •  any 
defects  in  the  proceedings  before  the  justice:  Code, 
section  8586.  And  this  court  will  not  dismiss  for 
want  of  jurisdiction  of  the  subject-matter,  unless 
exception   was   taken    below:     New  Code,  section   3585. 

When  it  is  manifest  that  the  objection  now  taken, 
if  taken  before  verdict  and  judgment,  could  have  been 
cured,  this  court  will  not  reverse,  especially  in  a 
case  where  there  is  no  bill  of  exceptions  or  com- 
plaint of  the  decision  upon  its  merits,  and  when  both 
parties  recognized  the  appeal  as  taking  the  case  to 
the   court   deciding   it. 

Let   the  judgment   be   affirmed. 


PETITION    TO    REHEAR. 

Upon  petition  to  rehear,  Deaderick,  C.  J.,  deliv- 
ered  the   following   opinion : 

A  petition  to  rehear  has  been  presented  by  plain- 
tiff. It  appears  from  the  record  that  plaintiff^,  obtained 
a  judgment  for  $165,  against  defendant,  before  a 
justice  of  the  peace  of  Madison  county,  and  defendant 
appealed.  The  appeal  bond,  which  is  otherwise  for- 
mal and  sufficient,  does  not  recite  to  what  term,  or 
to  what  court  the  appeal  was  taken.  Nor  does  the 
prayer  for,  and  grant  of  the  appeal,  contain  such 
recitals. 
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The  record  further  shows^  that  the  papers  in  the 
cause  were  transmitted  to  the  law  side  of  the  court 
of  common  law  and  chancery  at  Jackson^  the  only 
court  having  jurisdiction  of  an  appeal  from  said  jus- 
tice's  judgments.  It  also  appears  that  the  plaintiff 
entered  his  appearance  and  had  a  trial,  by  jury,  of 
his  cause,  and  that  verdict  and  judgment  were  "ten- 
dered  for  the  defendant.  Thereupon  plaintiff  entered 
motions,  for  a  new  trial  and  in  arrest  of  judgment, 
upon  the  ground  that  neither  the  appeal  bond,  nor 
the  prayer  for  and  granl  of  the  appeal  from  the 
justice^s  judgment,  showed  that  the  appeal  was  taken 
"to  the  next  term  of  the  court,"  etc.,  having  juris- 
diction of  the  cause.  The  motions  were  overruled 
and   plaintiff  appealed. 

The  Code  says,  in  a  civil  suit  any  person  dissatis- 
fied with  the  judgment  of  a  justice  of  the  peace 
may,  within  two  days,  appeal  to  the  next  circuit  court: 
New  Code,  section  3856. 

It   is  argued    that  this    section    was   not    complied 

with,    and    the   court   had    no  jurisdiction  to   try     (he 

cause,  and  none   to  allow  the  amendment  to  the  prayer 

for  and   grant  of  appeal   and  bond    showing   the   term 

and  court  to   which    the   appeal    was   taken.       In   the 

case    cited    by    plaintiff,    2   Heis.,    630,    it    is    shown 

there   was  no   recital   that  an   appeal    was  prayed   and 

granted,  and  no   bond  was  filed  until   five  or  six  days 

after  judgment,   and    plaintiff    moved    to    dismiss    the 

appeal.       But    the    bond    was    dated    within  the    two 

days  allowed    by   law.      Leave    was    asked    to    allow 

the  justice  to   amend   so   as    to   show  that    an   appeal 
18— VOL.  16. 
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was  prayed  and  granted  within  the  proper  time.  This 
was  refused  by  the  court,  and  the  appeal  was  dis- 
missed. This  was  held  to  be  error  by  this  court,  the 
court  saying  the  justice  should  have  been  allowed  to 
amend,  so   as   to  show   the   fact. 

The  course  of  legislation  since  the  decision  of 
most  of  the  cases  cited  by  plaintiff,  has  been  to 
favor  and  sustain  proceedings  of  justices  and  cure 
their  omissions  and  irregularities,  especially  when  not 
excepted  to  and  not  going  to  the  merits  of  contro- 
versies. It  has  been  enacted  that  no  appeal  shall  be 
dismissed  in  the  appellate  court  originating  before  a 
justice  for  any  informality  whatever,  but  the  cause 
shall  be  tried  upon  its  merits:  New  Code,  section 
4952.  And  an  appeal  bond  is  prima  facie  evideuce 
that  an  appeal  was  taken :  New  Code,  section  4953. 
And  this  court  may  not  dismiss  a  case  for  want  of 
jurisdiction  of  the  subject-matter,  unless  the  objection 
was  taken  in  the  court  below :  New  code,  section 
3585. 

If  a  cause  of  which  a  superior  court  has  origi- 
nal jurisdiction  be  removed  into  such  court,  from  an 
inferior  court,  irregularly,  as  by  consent  of  parties, 
when  there  is  no  law  for  that  mode  of  removing  it, 
but  defendant  appears  and  pleads,  that  is  a  waiver, 
and  the  court  may  proceed  to  judgment:  1  Meigs' 
Dig.,  section  197,  citing  cases.  In  this  case  the  law 
court  had  original  as  well  as  appellate  jurisdiction^ 
and  both  parties  appeared  and  the  cause  was  tried, 
without  objection  to  the  informality  or  insufficiency 
of  the  prayer  for   the   appeal.    If  objection   had  been 
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taken  by  plaintiff^  the  amendment  would  have  been, 
and  should  have  been,  allowed:  2  Heis.,  630.  And 
if  the  objection  be  of  a  character  which  does  not 
affect  the  merits,  and  could  have  been  amended,  as 
we  can  see  it  could  and  ought  to  have  been,  as  the 
law  court  has  exclusive  jurisdiction  of  the  appeal,  it 
is  too  late  to  make  the  objection  for  the  first  time 
after  a  trial  and  judgment  on  the  merits.  No  con- 
test is  made  upon  the  merits,  no  bill  of  exceptions 
is   filed,   and  the  irregularities   disclosed  in   the    record  ^ 

do    not    affect    the    merits    upon     which    the    contest  n 

below  turned.       We   see  no  sufficient  reason  for  chang-  « 

ing   the    opinion    heretofore    delivered,   in    which    the  5 

same  objections  now  made  were  considered  and  passed 
upon. 

The  petition   to   rehear    will   be   dismissed. 


It 
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Geo.   B.   Petebs,  Jr.,   Adm'r,  v.  J.  C.   Neely  et  aL  3 

1.  Chakcebt  Pleadings  and  Practice.     Foreign  corporation.     The 

president  of  a  foreign  corporation,  who  is  not  made  a  party  de- 
fendant to  a  bill,  bat  only  mentioned  as  the  principal  officer  of  the 
corporation  for  the  service  of  process,  and  upon  whom  the  process 
against  the  company  is  served  as  such,  is  not  a  party  to  the  suit,  and 
can  not  demur  to  the  bill. 

2.  Sams.   Saime,   Service  on  preMenL   The  service  of  process  on  the  pres- 

ident of  a  foreign  corporation  in  the  county  in  this  State  in  which 
he  resides  and  in  which  the  corporation  transacts  business,  either  by 
comity  or  under  the  terms  of  its  charter,  is  sufficient  to  make  the 
company  a  party,  and,  if  it  has  any  ground  for  contesting  the  juris- 
diction of  the  court  by  reason  of  the  nature  of  the  transaction,  it 
should  make  the  defense  by  proper  pleading. 
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3.  Same.    Some.    JuriadieUon,    The  general  rule  is  that  the  jurisdiction 

of  a  court  over  a  foreign  corporation,  hy  seryioe  of  process  on  a  resi- 
dent agent,  is  limited  to  cases  founded  upon  contracts  made  or  trans- 
actions occurring  in  the  State,  but  a  foreign  corporation  doing  bus- 
iness in  this  State,  under  the  express  authority  of  its  charter,  at  a 
place  where  its  principal  officers,  and  all,  or  nearly  all,  of  its  stock- 
holders reside,  and  where  its  stockholders  and  directors  hold  their 
meetings,  must  be  considered  as  consenting  to  the  jurisdiction  of  the 
local  courts  for  all  purposes,  at  any  rate  until  it  show  cause  to  the 
contrary. 

4.  Sams.    Saane,    Same,    A  court  of  competent  jurisdiction  can  have  no 

difficulty  in  adjusting  the  rights  and  equities  of  parties  in  stock  in 
a  foreign  corporation,  transferred  in  trust  to  secure  a  debt  due  to 
the  corporation,  where  the  trustee,  the  corporation,  and  the  personal 
representative  of  the  owner  of  the  equity  of  redemption  are  before 
the  court. 


F&OM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.  McDowell,  Ch. 

Harris  &  Turley  and  Finlay  &  Pbters  for 
complainant. 

Craft  &  Cooper    for  defendants. 

Cooper,  J.,  delivered   the  opinion   of  the  court. 

The  chancellor  snstained  a  demurrer  to  this  bill, 
and   the  complainant  appealed. 

On  September  8,  1883,  Thos.  Peters,  a  citizen  of 
the  State  of  Alabama,  having  his  domicil  at  Birming- 
ham, departed  this  life,  testate,  at  Louisville,  Kentucky. 
He  left  personal  property  in  Shelby  county,  Tennessee, 
and  was  indebted  to  several  citizens  of  this  State. 
His  will  was  duly  probated  in  Shelby  county,  and 
complainant  qualified    as    administrator    with    the    will 
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annexed,  no  executor  having  been  named  in  the  will. 
By  that  instrument,  J.  C.  Neely,  of  Memphis,  Ten- 
nessee, and  E.  W.  Rucker,  of  Alabama,  without  being 
named  as  executors  or  trustees,  were  directed  to  take 
charge  of  certain  property  and  assets,  including  the 
testator^s  interest  in  the  Pratt  Coal  &  Iron  Company, 
presently  more  particularly  mentioned,  and  it  was 
further  directed  that  the  debts  of  the  testator  at 
Birmingham,  Alabama,  Louisville,  Kentucky,  Memphis 
and  Nashville,  Tennessee,  should  be  paid.  Neely  and 
Rucker  refused  to  act  under  the  will.  A  few  years 
before  his  death,  the  testator  became  indebted  to  the 
Pratt  Coal  &  Coke  Company,  a  corporation  organized 
under  the  laws  of  Alabama  and  having  its  place  of 
business  at  Birmingham,  in  the  sura  of  perhaps  $65,000. 
To  secure  this  debt  the  testator  assigned  to  the  de- 
fendant, J.  C.  Neely,  as  trustee,  a  large  amount, 
probably  between  $150,000  and  $200,000,  of  the  capital 
stock  of  the  said  Pratt  Coal  &  Coke  Company,  of 
which  he  was  the  owner.  The  stock  was  represented 
by  regular  stock  certificates  payable  to  the  testator, 
and  by  him  endorsed  with  a  power  of  attorney  to 
J.  C.  Neely,  under  which  the  stock  was  transferred 
to  Neely  on  the  books  of  the  company,  and  new 
certificates  issued  to  him.  Since  the  death  of  the 
testator,  the  said  Pratt  Coal  &  Coke  Company  has 
reorganized  under  the  name  of  tlie  Pratt  Coal  &  Iron 
Company,  this  company  succeeding  to  all  the  property, 
rights  and  assets  of  the  Pratt  Coal  &  Coke  Company, 
and  as  such  becoming  the  owner  of  the  indebtedness. 
The   stockholders   in   the   two  companies  were  the  same. 
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and   the   etock    transferred    by    the    testator    to    Neely 
was  entitled   to  its  proper  share  of  stock   in   the   new 
company,   which   either   has   been^   or   will  be  issued   to 
Neely.      All  or  nearly  all  of  the  stock  in  said  company, 
except  the  stock  of   the   testator,    is  owned   by   Enoch 
Ensley,  J.   C.  Neely,  Napoleon   Hill,  Noland   Fontaine, 
T.   H.   Milburn    and    J.   H.  Smith,   all    of    whom    are 
resident  citizens    of    Shelby  county,    Tennessee,    Enoch 
Ensley    being    the    president,    and    J.    H.    Smith    the 
secretary    and    treaaurer    of    the    company.        By    the 
charter,  the  company  is  allowed  to  have  an  office,  and 
its  directors  are  authorized   to   hold    meetings   in   Ten- 
nessee,  and   the  secretary   and   treasurer  transacts  much 
of  its  business   in  Shelby  county.      The  company  itself, 
under    the    authority   of    its    charter    and   the   laws    of 
Alabama,   transacts   much    of  its   bnsiness  in  Tennessee. 
It   ships   coal   to   Memphis,   and    probably   other   points 
in   the  State,  and    sells    the    same.      The    stockholders 
frequently   meet    in    Memphis,   where   a  large   majority, 
if  not  all   of  them,   live. 

The  present  bill,  filed  November  24,  1883,  after 
stating  the  foregoing  facts,  alleges  that  the  stock  of 
the  testator  in  Neely's  hands,  if  properly  managed, 
will  bring  largely  more  than  enough  to  pay  the  in- 
debtedness of  the  estate  to  the  company,  and  asks 
that  it  be  sold  under  the  direction  of  the  court,  and 
the  surplus,  after  satisfying  the  trust  debt,  paid  to  the 
complainant  as  administrator.  The  bill  is  filed  against 
J.  C.  Neely,  as  trustee,  under  the  transfer  of  stock 
made  to  him  by  the  testator,  and  as  an  individual, 
and    against  the   Pratt    Coal   &  Iron    Company.      The 
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process   was  served   upon   Neely,  and   Enoch   Ensley   as 
president   of  the  company. 

Ensley  and  Neely,  declaring  that  they  do  not 
appear  for  the  company  nor  undertake  to  represent 
it,  join   in   a  demurrer,   assigning   as  causes: 

1.  That  the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  litigation,  that  is,  of  the  stock  of  the 
company. 

2.  Nor  of   the  company   itself,   nor    of    Ensley   as 

its   president  by   service   of  process   in   this   State. 

3.  Nor    of    Neely    as    trustee,   nor    of    the    trust 

represented   by   him. 

4.  Nor    of    Neely   as  an   individual    in    connection 
with   the   company,   or   the  stock   of  the  company. 

The  demurrer  recites  that  Enoch  Ensley  is  '^made 
defendant  as  president  of  the  Pratt  Coal  &  Iron 
Company,"  and  joins  in  it  as  such  president.  But 
Ensley  is  not  made  a  defendant,  either  as  president 
or  as  an  individual.  The  bill  makes  the  company  a 
defendant,  stating  that  Ensley  is  its  president,  residing 
in  Shelby  county,  in  which  county  the  bill  is  filed, 
and  asks  that  the  process  against  the  company  be 
served  upon  him  as  its  principal  officer.  Ensley 
expressly  protests  in  the  demurrer  that  he  does  not 
appear  for  or  represent  the  company.  The  demurrer 
is,  therefore,  not  the  demurrer  of  the  company,  and 
it  cannot  be  entertained  as  the  demurrer  of  Ensley, 
for  he  is  no  party  to  the  suit.  The  chancellor  clearly 
erred  in   sustaining   the   demurrer   as   his. 

The   case   then   rests  alone    upon     the    demurrer   of 
the  defendant  Neely,   the   company   making   no   defense. 
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In   this   view,   unless   the  bill   be   so   devoid   of   equity 
that   the   court    would    dismiss   it  mero  fnotu,   the  chan- 
cellor  erred   in   sustaining    the    demurrer   at   all.         For 
if  the  court  had  jurisdiction  of  the  company,   it  clearly 
had  jurisdiction   of   Neely,   who    was    served    with    pix>- 
cess   in   the   county   of    his    residence,   and    whose    trust 
was    confined   to   the    complainant    and    the    company. 
And   the   appeal,   moreover,  was   improvidently   granted, 
even    if    his    demurrer    had    been     properly   sustained, 
until   the   case  had  been  disposed  of  as  to  the  company  : 
Hunter    v.     Gardenhire,   10    Lea,    87.       The    case     has 
been  argued  in  this  court  as  if  the  demurrer  of  Ensley, 
notwithstanding    his    protest    to    the   contrary,   was    the 
demurrer   of    the  company,   and   it   must   have  been    so 
argued    in    the    court    below,   for    otherwise   the   chan- 
cellor  would   not   have   dismissed   the  whole   bill.      And 
it   is   manifestly   the  desire    of    the   parties,   as   well    as 
to     their     interest,    that    the    question    of    jurisdiction 
should   be  settled. 

The  contention  of  the  defendants  is,  that  the  court 
below  had  no  jurisdiction  of  the  persons  or  the  sub- 
ject-matter. The  jurisdiction  of  the  person  of  the 
defendant  Neely  is  beyond  question,  for  the  reason 
just  stated,  that  he  has  been  personally  served  with 
process  in  the  county  of  his  residence,  and  that  the 
object  of  the  bill  is  to  enforce  the  execution  of  a 
trust  confided  to  him.  The  service  of  process  on  the 
president  of  the  company  was  sufficient  to  make  it  a 
party,  whether  it  was  a  domestic  or  foreign  corpora- 
tion :  Code,  sec.  2831 ;  Railroad  v.  Walker^  9  Lea, 
475,   478.       And,    under    the    circumstances,    it    being 
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aathorized    to    have   an   office   and   transact   business   in 
this     State,    with    its    stockholders,    directors,    and  prin- 
cipal   officers   residing   here,   the   presumption    would    be 
that    it   was   for   the    interest   of  the   company   and   the 
convenience    of    its   officers   to    acquiesce    in    the    juris- 
diction   of    our    courts.       If    it     has    any    ground    for 
contesting   the  jurisdiction    of   the   court   because   of  the 
nature  of  the  transaction,  it  should   make  the  defense  by 
proper  pleading.       There  is  no  difficulty,  therefore,  ns  to 
the  jurisdiction  of  the  person  of  both  of   the  defendants. 
The   objection    to    the    jurisdiction    of    the   subject- 
matter   is   two   fold ;     first,   that   the   suit  is  based  upon 
a    foreign   contract,  and   secondly,    seeks   to   reach    stock 
in    a  foreign  corporation.       The  first  ground   rests  upon 
an    assumption   or   inference,  for  the   bill   does   not  aver 
that  the   trust    assignment    of    the   certificates   of  stock 
was   made   in    another  State.       And    if    from     the    resi- 
dence  of  Thos.  Peters  in   Alabama,  the   inference  might 
seem    to   be   a    fair  one   that   the   transfer    was   made  in 
that    State,    the    residence    of    Neely   in    this    State   at 
at   the  time,   which  is  averred,  might  justify    a  different 
inference.       The    general    rule    is   that   the    jurisdiction 
of   a   court    over   a    foreign     corporation    by   service    of 
process   on    a   resident   agent  is  limited  to  cases  founded 
upon    contracts  made,    or   tranasctions   occurring,  in    the 
State.       The   reason  of  the  rule  is,  that  the  corporation 
expressly    or   tacitly   consents   to   accept    service   of  pro- 
cess   on    its   agent    in    all    matters   in    which    it   is   per- 
mitted   to    act    by   comity    without    express    authority. 
But   the    reason    of    the     rule    can     hardly    apply    when 
the    corporation    is    authorized    by    its   charter    to    do 


282  JACKSON: 


V,  Neely. 


business  in  another  State,  where  its  principal  officers  and 
all,  or  nearly  all,  of  its  stockholders  reside,  and  where 
it  holds  meetings  of  its  8tockhj>]ders  and  directors. 
The  company,  in  such  a  case,  fairly  holds  out  to  the 
world  that  its  place  of  business  is  where  its  principal 
officers  reside,  and  its  .meetings  are  held.  It  consents^ 
virtually,  to  the  jurisdiction  of  the  local  courts  for 
all  purposes.  And  at  any  rate  it  presents  such  a 
prima  facie  case  of  jurisdiction  as  to  require  some 
showing   to   take   it   out   of  the   rule. 

Stock   in   a   cor})oration   is   personal   property  in   the 
nature   of    a    chose    in    action,   and    evidenced    by   the 
certificate  issued   therefor:     Mayor  v.   Thomas,  5  Cold., 
602;     Stale    Insurance    Company    v.    Oennett,    2    Tenn. 
Ch.,   103.       An   assignment  of  the   stock  on  the  books 
of  the  company   passes   the   legal   title   everywhere,  and 
the    assignment    of    the    certificate    with    a    power    of 
attorney   to   assign    on    the    books   has   the   same  effect 
in   this  State:     Oormick  v.  Richards,  3  Lea,  1.      There 
may    be,   and   doubtless   is,   grave  difficulty  in   reaching, 
by  judicial   proceedings   in    one    State,   the    stock   of   a 
corporation    in   another   State,  or   the  equity  of  redemp- 
tion  in   such  stock,  where  the  court  has  no  jurisdiction 
of  the   corporation  or  the  person   entitled    to  the  stock, 
or   the  equity  of  redemption  therein:     Moore  v.   Oenneity 
2    Tenn.   Ch.,    375;     Plimpton    v.   Bigelow,   93  N.   Y., 
602.       But  there   can   be   no   difficulty  in  adjusting  the 
equities    of    the   parties,   and    enforcing   their   rights   by 
any   court   of   competent  jurisdiction,   where   the  suit  is 
brought  by  the  party  entitled    to   the   equity  of  redemp- 
tion  in   stock,  and   the   trustee  and   the  corporation  are 
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before  the  court.  For  the  court  may  enforce  its 
decrees  bj  its  ordinary  action  in  perMnam.  It  may 
do  8o  in  the  epecific. performance  of  contracts  or  trusts 
even  as  to  land:  Penn  v.  Lord  Baltimore,  1  Ves., 
444;  Muller  v.  Lows,  94  U.  S.,  444.  The  com- 
plainant, as  administrator,  is  entitled,  in  the  first 
instance,  to  the  surplus  of  the  stock  in  controversy 
for    the   payment   of  debts. 

The  chancellor's  decree  will  be  reversed,  the  de- 
murrer overruled,  and  the  cause  remanded  for  further 
proceedings. 

The    defendants     will     pay    the   costs   of  this   court. 


Nannie  Lippman  v.  J.   C.  Boals  et  al. 

1.  Mabsiaoe  Ck)NTBACT.    AnU-nuptial.    Constrv^ion,    Under  a  settle- 

ment, made  in  anticipation  of  marriage,  by  which  the  intended  hus- 
band conyeys  realty  and  choses  in  action  to  a  trustee  in  trust  to  per- 
mit the  husband  and  wife,  after  the  marriage,  to  have  the  undis- 
turbed popsession,  use  and  enjoyment  of  the  property  during  their 
joint  lives,  and  to  be  conveyed  to  the  wife  if  she  survive  the  hus- 
band, the  husband  has  no  power,  during  the  marriage,  to  assign  the 
choses  in  action  to  one  of  his  creditors  as  collateral  security  for  his 
debt,  and  the  wife  may,  after  the  death  of  the  husband,  follow  the 
funds  into  the  hands  of  the  assignee. 

2.  Same.    Same,    Creditor,    In  order  to  make  an  ante-nuptial  settlement 

by  the  husband  on  the  wife  of  his  own  property  good  as  to  his 
then  existing  creditors,  it  must  be  clearly  shown  by  those  claiming 
under  the  settlement  that  the  husband  reserved  sufficient  property 
to  pay  his  just  debts;  but  a][>erson  is  not  an  existing  creditor  within 
the  rule,  who,  although  a  large  creditor  at^  the  time  of  the  mar- 
riage by  open  account  for  goods  sold,  continues  for  five  years  there- 
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after,  with  knowledge  of  the  settlement^  to  sell  the  hasband  goods  to 
a  much  larger  amount,  and  receives  payments  from  time  to  time  on 
his  running  account,  not  appropriated  by  either  party,  more  than 
sufficient,  if  applied  to  the  oldest  items  of  account,  to  have  paid 
off  the  debt  existing  at  the  time  of  the  marriage. 

3.  Bunking  Accounts.  Appropriation  of  paymenL  In  the  case  of  run- 
ning accounts  between  parties,  where  there  are  various  items  of 
debit  on  one  side  and  various  items  of  credit  on  the  other,  occur- 
ring at  different  times,  without  any  special  appropriation  of  pay- 
ments by  either  party,  the  settled  rule  is  that  the  successive  pay- 
ments or  credits  are  to  be  applied  to  the  discharge  of  the  items 
of  debit,  antecedently  due.  in  the  order  of  time  in  which  thej  stand 
in  the  account,  the  earliest  items  being  first  extinguished. 


FROM    TIPTON. 


Appeal  from  the  Chancery  Court  at  Covingtou.  H. 
J.   Livingston,  Ch. 

SiMONTON   &  Young   for   complainant. 

Smith  &  Lauderdale  and  Poston  &  Foston  for 
defendants. 

CooPKR,  J.,  delivered   the   opinion    of   the   court. 

The  complainant  is  the  widow  of  Alexander  Lipp- 
man, and  files  this  bill  against  her  late  husband's 
personal  representative  and  the  members  of  the  firm 
of  Schoolfield,  Hanauer  &  Co ,  to  follow  certain  choses 
in  action  or  their  proceeds  in  the  hands  of  the  firm 
by  assignment  from  the  husband,  which  she  claims 
under  an  ante-nuptial  settlement.  The  chancellor 
granted  the  relief  sought,  and  the  Referees  report 
that   his   decree   should   be   affirmed. 

On  June  4,  1874,  Alexander  Lippman  and  the 
complainant,   then    Nannie    Wolf,   entered   into   a   mar- 
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riage    settlement  or  ante  nuptial  contract,  in  contempla- 
tion of  their  speedy  inter- marriage.     By  (his  instrument 
the    said    Alexander    Lippman     conveyed    to    a    third 
person,   as   trustee,    certain    realty     and     notes    (o    the 
Dominal    amount    of    about    $5^000,    reciting    that    the 
eonveyance  was   to  secure   the   said  Nannie  from  want, 
and    in   trust   to  permit  the  said  Lippman  and  Nannie, 
after    their   marriage,   to   have   the   undisturbed    posses- 
sion,   use   and   enjoyment  of  said  property  during  their 
joint    lives,   and   in    the    event    of    the     death    of    the 
said     Alexander,   leaving    the    said     Nannie   surviving, 
then   to   convey  the   said   property  to   the  said  Nannie. 
The   parties  to   the   contract   were    married   on    August 
19,   1874.       The    husband    was   at   the   time,   and   had 
been    for  several   years,   engaged   in  business  as  a  mer- 
chant.      He   made   his   purchases   of    stock    principally 
from   the   defendants,  Schoolfield,  Hanauer  &  Co.,  and 
was   indebted   to   them    at    the    date    of    the    marriage 
settlement  over  $5,000,  and  at  the  consummation  of  the 
marriage,  a   little   over   $10,000.      These  creditors  were 
advised   of    the    marriage    settlement,   which  was  duly 
registered,   and    after    causing    it   to   be   examined   and 
inquiring    into   the   pecuniary    condition   of    Alexander 
Lippman,   they  continued   to   sell   him   goods   and   deal 
with   him    as    before.       From    the    date    of  the   ante- 
nuptial  contract   until   October,    1877,   they   sold  Alex- 
ander Lippman  goods  to  the  amount  of  $49,940.54,  and 
received  from  him  from  time  to  time  payments  upon  their 
running   account,   by   which    his   indebtedness   to   them 
was  reduced   at   the   time   of  his   death,   on   September 
21,   1879,   to    $3,940.09.      On    April   23,   1875,   Alex- 
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andcr  Lippman  transferred  and  assigned  to  them,  as 
collateral  security  on  his  debt,  a  large  number  of 
choses  in  action,  including  some  of  the  notes  embraced 
in  the  marriage  settlement.  Lippman  died  insolvent, 
and  this  bill  was  filed  on  February  17,  1880,  to  hold 
the   firm   liable   for  the   notes  thus   received. 

The    defendants,    Schoolfield,   Hanauer    &  Co.,   de- 
murred  to   the   bill,  the   principal   ground   of  demurrer 
relied   on    being    that    the    husband,   by   the    terms    of 
the   settlement,   had   the   unlimited   power  of    disposiug 
of  the  notes   included  therein.      But  this  court,  affirm- 
ing the   decree   of  the   chancellor,  held  that  there  was 
no   such  right   of  disposition   in   the   husband,   the    in- 
strument  merely   providing   for   the    joint    use    of    the 
trust   assets  by  the  husband  and  wife  during  coverture, 
the   coi'pus  of    the    funds    and   property   to   go   to   the 
wife   in   case  of  her  surviving  the  husband :     Lippman 
V.   BoalSf   11  Lea,  489.       If  the  question  were  an  open 
one,   we    would    now    come    to    the    same    conclusion. 
In   this   view,   the  right   of  the  complainant,  to   whom 
the   trustee    has    conveyed    the   trust  assets,   to   follow 
the  trust  funds   into    the    hands   of  the    defendants   is 
clear,  and  not  denied.      The  contention  of  the   defend- 
ants  is  that    the    marriage    contract    conveyed    to  the 
trustee  more  of  the  husband's  property  than  is  allowed 
by   our  statute,   or,   at  any   rate,  that  the  complainant, 
upon    whom    the    burden   of   proof  is   thrown   by  the 
statute,   has   not  shown    affirmatively  that   a  sufficiency 
of  the    husband's    property  was    reserved    to    pay  his 
then   existing  debts. 

The  consideration   of  marriage  renders  a  settlement 
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of  properly  by  the  hueband  on  the  wife  valid  even  as 
agaiust  creditors:  Bish.  on  Contracts,  sec.  527;  Wood- 
ward V.  Woodward,  6  Sneed,  49.  But  our  statute 
provides :  "  No  marriage  settlement  or  other  marriage 
contract  shall  be  good  against  creditors,  where  a  greater 
value  is  secured  to  the  intended  wife,  and  the  chil- 
dren of  the  marriage,  or  either  of  them,  than  the 
portion  actually  received  with  ihe  wife  in  marriage, 
and  such  estate  as  the  husband  tit  the  time  of  his 
marriage  shall  be  possessed  of,  after  deducting  the  just 
debts  by  him  then  due  and  owing;  in  case  of  any 
suit  upon  any  such  marriage  contract,  where  any  cred- 
itor is  a  party,  the  bui-den  of  proof  lies  upon  the 
person  claiming  under  such  marriage  contract."  The 
record  in  this  case  does  not  ehow  that  the  husband 
received  any  property  by  the  wife.  It  does  show 
that,  in  addition  to  the  realty  conveyed  by  the  mar- 
riage settlement,  he  owned  at  the  time  an  improved 
lot  on  which  be  resided  worth  about  $2,600,  the  fur- 
niture therein  worth  $500,  and  a  stock  of  goods  of 
the  value  of  $6,000  or  $7,000.  His  sales  as  a  mer- 
chant on  credit  from  January  1,  to  December  25,  1874j 
amounted  to  $17,000,  of  which  $14,000  were  collected. 
These   facts   are   shown   by   his   books. 

Settlements  of  property  by  a  husband  upon  his 
wife,  even  when  voluntary,  all  of  our  authorities  agree 
are  not  void  per  se.  There  is  a  presumption  that 
such  a  settlement  is  fraudulent  as  to  existing  cred- 
itors, which  presumption  may  be  rebutted  by  showing 
Ihe  reservation  of  ample  property  to  pay  all  the  debts. 
bat  as  to   subsequent    creditors    the   rule    is   otherwiaej 
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and     fraud    iii     fact    must  be   established :     Welcker  x^. 
Price,   2   Lea,  666,  and  cases  there  cited.       A  marriag^e 
settlement    stands     under    the    statute     upon   the   same 
footing,  and  is  only  voidable  at  the  instance  of  existing 
creditors   prejudiced   thereby.       There  is  no  pretense  of 
fraud,   in   fact,  in   the   present  case,   and  the  only  pre- 
sumption  is   in   favor   of  ci'^Bditors   existing  at  the  date 
of  the   marriage,   when   the  settlement  went  into  effect. 
There    can     be    no    doubt,   as    the   cases   cited   by   the 
learned    counsel     of    the    defendants   abundantly   show, 
that   this   cDurt,   in    the  case  of  existing  creditors,  does 
require   the    reservation    of    sufficient   property   to   pay 
them,   and   that   the   inquiry  is  limited   to   the   circum- 
stances of   the  grantor  at  the   time    of    the   execution 
of  the   conveyance.       And  the  statute  itself  throws  the 
burden    of  proof  upon   the   person   claiming   under   the 
marriage   contract.       But   the    difficulty   in   the   present 
case   is  that  the   defendants  do  not  show  that  the  debt 
on  which   they   now    sue    was    an   existing  debt   when 
the   contract    was    executed,   in  other    words,   that  the 
defendants  were  then  existing  creditors  within  the  rule. 
The  proof  is  that  the  defendants  had  a  debt  against 
Lippman   by   open   account  at  the    time    of    the   mar- 
riage   of    a    little    over    $10,000,   that    they   afterward 
sold    him    additional^  goods    to    the    amount  of   about 
$50,000,    and    that    the    entire    indebtedness,    by   pay- 
ments  from   time   to   time,   had   been   reduced  to  about 
$4,000.       The  payments,  it  is  obvious,  largely  exceeded 
the   debt   at   the   date    of    the    marriage,   and   there  is 
nothing   to   show    that    they   were    not    applied   to  the 
satisfaction    of    that    debt.       In    the    case   of  running 
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accounts  between  parties^  where  there  are  various  items 
of  debt  on  one  side,  and  various  items  of  credit  on 
the  other  side,  occurring  at  different  times,  and  no 
special  appropriation  of  the  payments  is  made  by  either 
party,  the  successive  payments  or  credits  are  to  be 
applied  to  the  discharge  of  the  items  of  debit  ante- 
cedently due,  in  the  order  of  time  in  which  they 
stand  in  the  account;  or,  in  other  words,  each  item 
of  payment  or  credit  is  applied  in  extinguishment  of 
the  earliest  items  of  debt  standing  in  the  account, 
until  the  whole  payment  or  credit  is  exhausted:  2 
Sto.  Eq.  Jur.,  4596.  It  is  probable,  also,  that  the 
payments  would  be  so  applied  under  the  rule  adopted 
in  this  State,  where  there  are  several  debts  of  different 
nature,  and  that  is  to  the  debt  which  lies  heaviest 
on  the  debtor:  Bvssey  v.  OatUj  10  Hum.,  238.  The 
debt  under  consideration  is  all  of  the  same  nature, 
and  by  open  account,  and  the  first  rule,  which  is 
universally   recognized,   would   apply. 

The    exceptions    to    the  report  will   be  disallowed; 

and   the   decree  affirmed   with   costs. 
19— VOL.  16. 
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W.   C.  Scott  d  al.  Executors,  «.  John  M.   Meadows, 

Contract  fob  Bent.  Bml  payable  in  goods,  A  contract  made  bj  ex- 
ecutor, renting  the  property  of  testator,  the  rent  payable  in  goods  in- 
stead of  money,  is  good  between  the  immediate  parties. 


FROM    WEAKLEY. 


Appeal   in   error  from  the  Circuit  Court  of  Weakley 
county.      Clinton  Aden,  J. 

M.  D.   Cardwell  and   B.   F.   Ross  for  Scott. 

H.  H.   Barb  for  Meadows. 

Deadebick,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiffs  sued  defendant  on  two  accounts  for  rent, 
one  for  the  year  1880,  the  other  for  the  year  1881. 
The  property  rented  was  a  store  house  and  dwelling 
in  Dresden.  The  justice  rendered  judgment  against 
defendant  and  he  appealed  to  the  circuit  court,  and 
the  two  causes  were  consolidated  and  heard  upon  the 
same  evidence  in  said  court.  The  circuit  judge,  without 
a  jury,  rendered  judgment  in  favor  of  the  defendant, 
and  taxed  plaintiffs  with  the  cost,  and  they  have  ap- 
pealed  in   error  to   this  court. 

The  defense  to  the  suits  was  that  the  rents  were  pay- 
able in  goods,  and  that  plaintiff  had  made  no  demand 
nor  given  any  notice  of  time  or  place  of  delivery, 
and  no  time  or  place  was  fixed  by  the  contract,  and 
defendant  was  always  ready  to  pay,  etc. 
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There  was  evidence,  pro  and  corif  as  to  whether  the 
rent  was  payable  in  money  or  goods,  and  the  circuit 
judge  found,  as  a  fact,  that  the  preponderance  of  the  evi- 
dence showed  it  was  a  property  contract,  and  fell  within 
the  provisions  of  sections  2649,  2550,  of  the  Code  (new), 
requiring  notice  to  deliver  or  pay,  and  demand,  if  no 
notice  is  given,  before  suit  was  brought.  No  notice 
having  been  given,  or  demand  made,  the  suit  was  dis- 
missed. 

It  has  been  argued  here  that  as  the  suit  is  by 
executors,  under  a  clause  of  their  testator's  will,  that 
the  property  shall  be  rented  for  ten  years,  such  ex- 
ecutors have  no  power  to  rent  for  any  thing  but 
money.  On  the  other  hand  it  is  said,  there  being 
DO  express  authority  to  the  executors  to  rent,  they 
can   not  sue  for   the  rent. 

But  between  the  immediate '  parties  to  the  contract, 
we  hold  they  are  bound  by  its  terms,  nor  aie  we 
prepared  to  say,  if  the  executors  have  the  power  to 
rent,  without  words  limiting  the  character  of  the  rent- 
ing, that  they  may  not  rent  for  cash  or  trade  at 
their  election,  as  may  be  in  their  judgment  best  for 
the  beneficial   owners  of   the   property. 

The  exceptions  to  the  report  of  the  Referees  will 
be  sustained,  and  the  judgment  of  the  circuit  court 
affirmed,  but  suit  is  dismissed  without  prejudice  to  sue 
on  the  contract   as  construed. 
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W.   H.    Chebby  V,   Mississippi  Valley  Insubance 

Company. 

1.  Alias  Process.    Issuance  <^  by  derk.    No  order  of  the  conrt  is  nec- 

essary to  authorize  the  clerk  to  issue  prunes  summons ;  the  plaintififis 
entitled  to  same  as  a  matter  of  right,  and  the  clerk  issues  same  as  a 
matter  of  course. 

2.  DiBCONTiNXJANCE.    Action  of  eourl.    The  action  of  the  court  upon  the 

question  of  discontinuance  is  necessary  to  terminate  a  suit. 


FBOM    SHELBY. 


^  Appeal   in   error   from   the   Circait   Court  of  Shelby 

^  COUDtj.         J.    O.    PlEBCE,   J. 

Gantt  &  Patxebson   for  Cherry. 

Smith   &   Coixieb  for  Insurance   Company. 

Cooke,   J.,   delivered   Ihe  opinion   of  the  court. 

On  July  22,  1872,  the  plaintiff  in  error  executed 
a  note  for  $2,000,  payable  to  one  H.  A.  Partee  six 
months  after^  date,  upon  which  the  defendant  in  error, 
as  assignee,  instituted  suit  against  the  plaintiff  in  error, 
in  the  circuit  court  of  Shelby  county,  on  March  23, 
1878.  The  summons  was  returned  not  executed,  alias 
and  pluries  writs  were  duly  issued  and  i*eturned  to  each 
succeeding  term  not  found,  until  the  January  term, 
1881,  of  said  court^the  regular  terms  commencing  on 
the  third  Mondays  in  January,  May  and  September. 
The  last  summons  was  issued  December  30,  1880, 
tested   of  the  September  term,  and  returned   not  found, 
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January  12,  1881.  At  the  January  term,  1881,  there 
was  a  general  order  of  contiDaauce,  there  having  no 
pluries  summons  issued  returnable  to  the  May  term, 
1881,  and  that  term  having  passed,  at  the  September 
term,  1881,  on  the  8th  day  of  October  of  that  term,  an 
order  was  entered  dismissin*g  said  suit,  as  the  record 
states,  for  hiatus,  and  judgment  rendered  against  the 
plaintiff  and  surety  for  costs.  On  May  10,  1882, 
this  suit  was  instituted  in  the  same  court  by  defendant 
in  error  against  the  plaintiff  in  error,  upon  the  same 
note.  The  third  Monday  of  May,  1881,  the  commence- 
ment of  the  May  term  of  said  court  was  on  the  16th 
day  of  that  month.  There  was  a  plea  of  the  statute 
of  limitations  of  six  years,  replication  of  former  suit 
not  determined  on  its  merits,  and  new  action  commenced 
within   one  year,   etc. 

It  is  first  insisted  for  the  plaintiff  in  error,  that 
as  there  was  no  order  of  the  court  in  said  former 
suit  directing  the  clerk  to  issue  pluries  summons,  the 
same  was  done  without  authority,  and  was  void.  No 
special  order  of  the  court  was  necessary  to  authorize 
the  clerk  to  issue  alias  process.  Section  3466  of  the 
Code  entitles  the  plaintiff  to  it  as  a  matter  of  right, 
and  it  is  issued   by   the  clerk   as   a   matter   of   course. 

It  is  next  insisted  that  there  was  no  judgment  or 
decree  in  the  former  suit,  such  as  is  contemplated  by 
section  2755  of  the  Code,  there  having  be^n  no  service 
of  process  on  the  defendant  or  issue  joined  in  that 
cause.  The  judgment  of  dismissal  of  said  cause  was 
a  judicial  determination  of  it,  upon  matters  apparent 
upon    the    record,    not    affecting    the    merits,   and,     we 
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think,    was  a  judgment   within   the  purview  of  the  sec- 
tion  of  the   Code   above   referred   to. 

It  18  next  insisted,  that  in  point  of  fact,  the  present 
suit  was  not  begun  within  twelve  months  after  the 
termination  of  the  former  one,  because,  as  is  said,  no 
pluries  was  issued  aAer  the  commencement  of  the  Jan- 
uary term,  1881 ;  the  discontinuance  dates  from  that 
time,  and  hence  more  than  twelve  months  had  elapsed 
before  the   commencement   of  the   present   suit. 

As  we  have  seen,  the  right  existed  to  the  plaintiff 
to  the  issuance  of  another  pluries  summon  until  the 
succeeding  May  term  of  the  court,  which  commenced 
on  the  16th  of  that  month,  and  a  pluries  issued  and 
served  five  days  before  that  day,  would  have  been 
returnable  to  that  term  of  the  court,  and  have  kept 
the  suit  alive;  or,  in  other  words,  the  right  to  the 
issuance  of  such  summons,  in  said  cause,  was  not  for- 
feited or  lost  until  that  time,  which  was  May  11, 
1881,  and  the  present  suit  was  brought  within  twelve 
months  from  that  date.  We  think,  however,  the  former 
suit  was  not  determined  until  the  judgment  of  dismissal 
upon   October   8,   1881. 

While  the  defendant  was  entitled  to  have  said  suit 
dismissed  upon  motion  at  the  May  term,  1881,  that 
was  a  right  which  he  might  have  waived  by  appear- 
ance and  defense  to  the  merits,  and  hence,  the  suit 
was  in  existence  in  said  court  until  it  went  out  by 
the  action  of  the  court  on  that  day :  Maynard  v.  Fox, 
2  Cold;,  44;  OrookeU  v.  Beaty,  7  Hum.,  66;  PoUard 
V.  HiUson,  7  Lea,  689;  Armstrong  v.  Harrison,  1 
Head,   377;    Dougherty  v.  Shovm,   1    Heis.,   302. 
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It  is  true;  that  in  Maxwell  v.  Lea^  6  Heis.^  247, 
there  is  a  statement  of  Chief  Justice  Nicholson,  to  the 
eETect  that  the  suit  was  terminated  by  discontinuace 
at  the  close  of  the  term  to  which  the  summons  was 
returnable,  where  no  alicts  was  issued,  but  the  facts 
of  that  case  did  not  raise  that  question  nor  require 
the  decision,  as  the  next  succeeding  term  had  com- 
menced and  the  hicUus  was  complete  before  any  action 
was  taken,  and  did  not  require  the  consideration  of 
the  questions  here  presented,  as  to  the  continuing  right 
of  the  plaintiff  to  the  issuance  of  cUiae  process  in  the 
cause  until  the  commencement  of  the  succeeding  term. 
All  the  other  cases  referred  to  hold,  in  effect,  that 
the  action  of  the  court  upon  the  question  of  discon- 
tinuance  is   necessary  to   terminate   the   suit. 

We  think,  therefore,  on  both  of  the  grounds  stated, 
the  present  suit  was  commenced  within  twelve  months 
after  the  determination  of  the  former  suit  for.  the  same 
cause  of  action,  and  not  on  the  merits,  and  conse- 
quently the  bar  of  the   statute  was  saved. 

There  is  no  error  in  the  record,  and  the  judgment 
of  the  circuit  court   will   be  affirmed. 
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E.  E.  Pabham  v.  J.  P.  GiBBs. 

1.  Wbttten  Opinion  bt  Court.    Bequest  for.    A  request  that  the  conrt 

"  assign  and  give  an  opinion  showing  the  conclusions  of  fact  and  law 
upon  which  judgment  of  the  court  is  based/'  should  be  made  upon 
the  trial  of  the  cause,  or  else  it  will  not  avail. 

2.  SuGCESSFUi.  Party.    Who  u.    Costs,    A  plaintiff,  who  alone  appeals 

from  the  judgment  of  a  justice,  and  fails  to  recover  any  greater 
judgment  in  the  appellate  court  than  he  did  before  the  justice,  is  not 
a  sucoes^  party  within  the  meaning  of  the  statute,  and  is  not  en- 
titled to  recover  costs.    Stuart  v.  Henry,  3  Baxt.,  231,  overruled. 


FROM    WEAKLEY. 


Appeal   in   error  from  the  Circuit  Court  of  Weakley 
county.      Clinton  Aden,  J. 

H.  H.   Babe  for  Parham. 

M.  D.  Caedwell  and  C.   M.  Ewing  for  Gibbs. 

Cooper,  J.,  delivered   the  opinion   of  the   court. 

The  plaintiff  sued  the  defendant  before  a  justice 
of  the  peace  upon  an  account  of  131.55.  He  re- 
covered a  judgment  before  said  justice  for  only  $1.85 
and  costs.  Being  dissatisfied  with  the  amount  of  the 
justice's  judgment  in  his  favor,  he  appealed  to  the 
circuit  court,  where  the  cause  was  tried  by  the  judge 
without  a  jury,  who  rendered  judgment  in  favor  of 
the  plaintiff,  and  against  the  defendant,  for  1^1.85  and 
all  costs  of  suit,  the  same  judgment  rendered  by  the 
justice,    and    being    still    dissatisfied,   the   plaintiff  ap- 
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pealed  to  this  court.  The  Referees  have  reported 
that  the  judgmeut  should  be  affirmed^  and  the  plaintiff 
alone    has  excepted   to   the   report. 

The  record  shows  that  during  the  term  of  the  court 
at  which  the  case  was  tried,  but  two  days  after  the 
trial,  the  plaintiff  requested  the  court  to  "assign  and 
give  an  opinion  showing  the  conclusions  of  fact-  and 
law  upon  which  the  judgment  of  the  court  is  based," 
which  the  court  refused  and  the  plaintiff  excepted, 
and  this  refusal  is  now  assigned  as  error.  This  re- 
quest came   too   late. 

Section  3673  of  the  new  Code  provides,  that  "upon 
the  trial  of  a  question  of  fact  by  the  court,  the 
decision,  if  requested  by  either  party,  shall  be  given 
in  writing,  stating  the  facts  found  and  the  conclusions 
thereon,  which  shall  constitute  a  part  of  the  record": 
Old  Code,  sec.  2959.  To  have  availed  himself  of 
this  requirement,  the  plaintiff  should  have  made  his 
request   upon   the   trial. 

There  is  evidence  to  support  the  finding  of  the 
court,  and  it  is  not  shown  that  he  committed  any 
error  of  law  against  the  plaintiff,  and  hence  the  judg- 
ment  must   be  affirmed. 

It  is  insisted  for  the  defendant,  however,  that  the 
court  erred  in  adjudging  the  costs  of  the  circuit  court 
against  him,  because,  as  he  insists,  he  paid  the  costs 
that  accrued  before  the  justice,  and  made  a  tender 
of  the  amount  of  the  judgment,  which  the  plaintiff 
refused   to   accept. 

The  proof  shows  that  after  the  rendition  of  the 
justice's  judgment,  what  time  is  not  stated,  the  defendant 
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paid  the    justice'e    costs,   and    on   Saturday   before    the 
term   of    the    circuit    court,   to   which   the  appeal    was 
taken,   convened,   he   gave   $1.85  to    the    clerk   of    the 
circuit    court,    to    be    paid   to   the   plaintiff;     and    the 
clerk    testifies   that  on   Monday,   the    first    day   of    the 
term,   he  offered  this  amount  to  the  plaintiff^,  which  he 
refused   to   receive.       It   is   not   shown   that   there    was 
any  tender  of  the  amount  of  the  judgment  or  payment 
of  the   costs   to   the   plaintiff  or  the  justice   before    the 
appeal   was   granted,   or  to  the  plaintiff^  before  the  term 
of   the    court    to    which    the    appeal    was    taken    had 
commenced,    nor    was    there    then    any   tender  of    the 
costs   which    had   accrued   in    the  circuit  court.      There 
was   no   such    tender    as    would   relieve   the   defendant 
from  the   payment  of   costs — all   else  out  of    the   way. 
But  the   plaintiff^  was   dissatisfied    with   the  amount   of 
the  judgment  rendered  in  his  favor,  and  appealed  from 
it   to   the   circuit  court,   and   failed   to   recover   in    that 
court   any  larger  amount  than  he   had  recovered  before 
the  justice,   and  ,  in     which    the   defendant  had   acqui- 
esced,  and   the  question    arises    whether    the    complain- 
ant   is    entitled    to    recover    the    costs  of   the   circuit 
court? 

By  section  3197,  old  Code,  it  is  provided,  that 
''the  successful  party,  in  all  civil  actions,  is  entitled 
to  fall  coste,  unless  otherwise  directed  by  law,  for 
which  judgment  shall  be  rendered."  Section  3219 
provides,  that  "the  law  of  costs  shall  be  construed 
remedially."  And  section  3220  provides,  that  "if  any 
case  shall  occur,  not  directly  or  by  fair  implication, 
embraced   in   the   express    provisions    of    the    law^  the 
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court  may  make  such  disposition  of  the  costs  as  in 
its   souud    discretion   may  seem    right/' 

In  the  case  of  Stuart  v.  Henry,  3  Baxt.,  231,  this 
court,  construing  section  3197  alone,  held  that  a  party 
plaintiff  who  appealed  from  a  justice's  judgment,  and 
did  not  recover  any  larger  judgment  in  the  circuit 
court,  was  still  a  successful  party,  and  that  the  costs 
followed  the  judgment.  But  in  the  case  of  Williama 
V.  Cosby,  2  Heis.,  644,  construing  this  in  connection 
with  sections  3219  and  3220,  it  was  held,  pre- 
cisely the  same  state  of  facts,  that  a  plaintiff  appealing 
and  failing  to  recover  any  larger  judgment,  was  not 
entitled  to  recover  the  costs  of  the  circuit  court,  for 
the  reason  that  he  was  not  the  successful  party  within 
the  meaning  of  the  section  referred  to.  In  that  case. 
Chief  Justice  Nicholson  said,  "he  failed  to  obtain 
judgment  for  any  more  than  the  judgment  of  the 
justice,  which  he  had  rejected.  He  failed  to  have  the 
justice's  judgment  reversed.  That  was  the  object  of 
his  proceeding.  In  this  he  was  unsuccessful.  This 
makes  a  case  for  the  sound  discretion  of  the  court. 
It  does  not  fall  expressly  or  by  necessary  implication, 
within  the  general  rule,"  etc.  And  the  judgment 
of  the  circuit  court,  adjudging  the  costs  against  the 
plaintiff,    was   affirmed. 

Although  this  case  was  decided  before  the  case  of 
Siuart  V.  Henry,  above  referred  to,  it  is  not  referred 
to  or  any  notice  taken  of  it  in  that  case,  and  was 
not,  we  presume,  called  to  the  attention  of  the  court. 
Upon  a  reconsideration  of  the  question,  we  think  the 
correct   view   of  it   was   taken   in  the   case  of  WtUiams 
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V.  Cosby,  above  cited^  and  adhere  to  it,  and  hold 
that  a  party  plaintiff  who  alone  appeals  from  a  jadg- 
ment  of  a  jastice,  and  fails  to  recover  any  greater 
judgment  in  the  appellate  court  than  he  did  before 
the  justice,  is  not  a  successful  parly  within  the  mean- 
ing of  the  statute,  and  is  not  entitled  to  recover 
costs,  and  exercising  the  discretion  which  the  circuit 
court  should  have  exercised,  judgment  will  be  rendered 
here  against  the  plaintiff^  for  (he  costs  of  the  circuit 
court,  as  well  as  of  this  court.  The  case  of  Stuart  v. 
Henry  is  consequently  overruled.  We  have  frequently 
held  that  matters  of  costs  which  are  in  the  discretion 
of  the  court,  are  not  within  the  purview  of  the  sixth 
section  of  the  act  of  1883,  creating  the  commission  of 
Referees,   and   need   not  be   excepted   to. 


Chesapeake,  Ohio  &  Southwestern  Railroad^ 

Company  t?.  The  State. 

REPAiaiNO  OF  HiQHWATS.  Duiy  of  Eailroad  Company,  The  conditions 
of  a  charter  which  require  a  railroad  company,  in  constructiog  its 
lines,  "  to  leave  the  streams,  streets,  highways,  etc.,  in  their  former 
condition,''  does  not  obligate  the  company  to  keep  the  roads,  etc.,  in 
repair. 


FROM    LAUDERDALE. 


Appeal   lu   error  from  the  Circuit  Court  of  Lauder- 
dale county.       T,  J.   Flippin,  J. 
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Holmes  Cummins  and  Parks  &  Drapeb  for  Rail- 
road   Company. 

Latta  &  Richardson   for  the  Slate. 

Turney,  J,,  delivered   the   opinion   of   the   court. 

Plaintiff  in  error  was  indicted  and  convicted  in 
two  instances  (one  in  Dyer,  the  other  in  Lauderdale 
county),  for  obstructing  travel,  et<5.,  on  the  public 
roads,  by  its  failure  to  repair  and  keep  in  repair, 
bridges  built  by  itself  over  cuts  made  for  its  road- 
bed   across   said    public   roads. 

The  charter  under  which  the  railroad  company 
operates  contains  the  provision :  "  That  the  said  rail- 
road company  are  hereby  vested  with  all  the  powers 
and  rights  necessary  to  the  construction  of  a  railroad 
from  the  the  city  of  Memphis,  in  Shelby  county,  Ten- 
nessee, to  be  run  through  said  county  of  Shelby, 
Tipton,  Lauderdale,  Dyer  and  Obion,  to  the  State 
line  of  the  State  of  Kentucky,  *  ♦  *  aj^^ 
in  addition  to  the  powers  hereinbefore  granted,  said 
corporation  shall  have  the  following  special  defined 
powers,  that  is  to  say ;  *  *  *  Fifth,  to  con- 
struct their  road  and  branches  across  any  stream  of 
water,  water  course,  road,  highway  or  railroad,  so  as 
not  to  interfere  with  the  free  use  of  the  same,  and 
in  such  manner  as  to  afford  and  leave  in  good  repair 
and  well  constructed  for  public  use  all  such  streams 
of  water,  water  courses,  roads,  highways,  streets,  and 
alleys,  and  shall  restore  the  stream  of  water,  road  or 
highway,   street    or    alley   thus   intersected    to    its  for- 
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mer  good  condition,  or  in  a  sufficient  manner  not  to 
have  unnecessarily  impaired  its  usefulness,  or  injured 
its  franchise.'^  In  the  construction  of  the  railroad, 
the  company  did  build  over  the  cuts  good,  substan- 
tial and  safe  wooden  bridges,  and  which,  it  is  agreed, 
remained  good,  substantial  and  safe  crossings  for 
several  years,  but  which,  before  the  indictments,  became 
unsafe  and  dangerous  to  the  traveling  public,  and  the 
railroad   refused   to   repair. 

Does   the    charter   require   the   plaintiff  in   error    to 
keep    in    repair?       We    think    the    language    of      the 
charter   clearly   expresses    an   intention   of  the   Legisla- 
ture   that   the   road,   highway,   etc.,   should    be   left    in 
good   and   safe   condition,    and    not   that  the    company 
should   be  obligated   to  repair   and  rebuild   in  case    the 
crossing,   etc.,   became    defective  or  gave   way   entirely 
by   use   or   pure   decay  by  len^h  of  time.       The   pub- 
lic,  by   acquiescing   in   the   course   of    the   company    in 
putting   wooden    structures,   and   by   using    such   struc- 
tures, must   be  presumed  to   have  accepted   the   bridges 
as   a   compliance   with    the   obligations    of  the   charter. 
The   clause   cited    has   reference   alone   to   the    time    of 
the   construction   of  the  railroad,   and   is  without   pros- 
pective   operation.       If    the     towns     and    counties    in 
which   the  road   was   being  built  were    dissatisfied   with 
the  material   of  which  the   bridges  were  being  built,  or 
the  character  of  building,    and    were  aggrieved   because 
their  highways   were    unnecessarily    impaired   in    their 
usefulness,  they  were  not   without  remedy.       The   char- 
ter  was  the   law   by  which   the  company   was   to   con- 
struct  its  road;   it   was  bound  to  conform  ta  that   law. 
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If  it  nndertook  to  evade  or  violate  it,  the  court  of 
ehancery  would  have  not  only  restrained  the  violation 
but   have   enforced    obedience   to    its   requirements. 

The  conditions  in  the  charter  were  for  the  benefit 
of  the  public,  and  if  the  public  was  satisfied  with 
the  bridges  at  the  time,  and  used  them  without  objec- 
tion, and  as  though  the  public  roads  had  been  restored 
to  their  former  condition,  or  in  a  auffiaient  manner  not 
to  have  unnecessarily  impaired  their  vsefulneaa,  it  is  es- 
topped now  to  make  the  question.  Having  received 
the  bridges  as  restorations  of  their  roads,  the  public 
with  whom  they  are  must  keep  up  repairs.  We  so 
held  at  Knoxville,  in  September,  1876,  in  the  case 
of  East  Tennessee,  Virffinia  &  Georgia  Railroad  Com- 
pany,  v.  Parker  &  Son,  manuscript  opinion  by  Special 
Judge   Lea. 

Judgments  reversed,  and  judgments  for  plaintiff  iu 
mor,   the   eases   having   been   tried   without   a  jury. 
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Louis    Schneider    and  Wipe   v.    Florence    L. 

Taylor    et    al. 

Tenants  in  Common.  Not  ehargeabU  with  rentB.  Wken.  A  tenant  in 
common  of  realty,  who  merely  occupies  the  common  property  wiih- 
oot  obstructing  the  rights  of  the  other  tenants,  and  who  sets  up  no 
claim  for  repairs  or  other  claim  for  disbursements,  is  not  charge- 
able, upon  a  bill  for  partition,  with  an  occupation  rent. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.   McDowell,  Ch. 

H.   F.   Dix   for  complainant^. 

Thos.   H.   Jackson   for  defentiants. 

Cooper,  J.,  delivered   the  opinion   of  the  court. 

Bill  for  the  partition  of  land,  the  only  question 
of  controversy  being  whether  the  defendant,  Florence 
L.  Taylor,  shall  be  charged  with  rent  for  a  lot  oc- 
cupied by  her.  The  chancellor  held  that  she  was 
liable   for   rent,   and   she   has  appealed. 

On  July  22,  1879,  James  Taylor  died  intestate, 
leaving  as  his  only  heirs  the  complainant,  Kate 
Schneider,  Florence  L.  Taylor  and  John  B.  Taylor. 
The  realty  of  which  the  intestate  died  seized  con- 
sisted of  two  town  lots  in  Memphis,  one  of  thirty 
and  the  other  of  thirty  five  feet  front.  On  the  lat- 
ter  lot  was   a  dwelling   house,   into    the    possession  of 
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which  the  defendant,  Florence  L.  Taylor,  went  after 
the  testator^s  death,  precisely  when  does  not  appear, 
and  has  continued  to  occupy  it.  In  her. answer  to 
the  bill,  this  defendant  says  she  has  held  possession 
of  the  lot,  with  the  dwelling  house  thereon,  ^^for  a 
year  or  two,"  having  moved  into  the  house  in  order 
to  protect  it,  and  having  made  repairs  almost  equal 
to  the  rent.  The  cause  seems  to  have  been  heard 
on  bill  and  answer,  and  at  any  rate  without  any 
proof  on  the  subject  of  rent,  on  April  18,  1885,  the 
bill  having  been  filed   November   29,    1884. 

The  chancellor  was  of  opiniou  that  the  defendant 
was  chargeable  with  rent,  subject,  however,  to  a  de- 
duction for  the  value  of  repairs,  and  ordered  an  ac- 
count accordingly.  The  defendant's  counsel  admits 
that  if  his  client  claimed  for  repairs,  she  would  prop, 
erly  be  chargeable  with  rent,  but  insists  that  she 
makes  no  such  claim  unless  she  is  held  liable  for 
rent.  The  question  is  therefore,  narrowed  down  to 
the  point  whether  one  tenant  in  common,  who  merely 
occupies  the  property  without  receiving  rent,  and 
without  interfering  in  any  way  with  the  rights  of 
the  co-tenants,  can  be  charged  with  an  occupation 
rent.  The  weight  of  authority  on  this  point,  as  this 
court  has  held,  is  that  the  mere  fact  that  one  tenant 
in  common  has  occupied  the  property  will  not  of  it- 
self create  a  liability  for  an  occupation  rent,  and  this 
for  the  obvious  reason  that  owning  the  estate  per  mi 
et  per  toui,  he  is  exercising  the  right  which  the  law 
gives  him.       To    charge    him  with    rent    it    must    be 

shown    that    the    occupying    tenant  has  made  a   profit 
20— VOL.  16. 
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over  and    above  the    mere    use:     Tyner    v.    Fenner,    4 
Lea,  469,   473.      ' 

The  decree  of  the  chancellor  must  be  reversed, 
and  a  decree  rendered  here  refusing  any  account  for 
rent  or  repairs,  and  affirming  the  decree  below  in 
other  respects.  The  complainants  and  the  defendants, 
other  than  Florence  L,  Taylor,  will  pay  the  costs  of 
this  court,  the  complainants  one^half  and  the  defend- 
ants the  other   half. 


T.  B.  Bond  et  al  v.  J,  B.  Bond  d  al. 

Conveyance  bt  Husband  to  Wipe.  When  widow  noi  entUkd  to  douxr 
in  mane, .  Under  our  statutes,  a  widow  ia  not  entitled  to  dower  in 
land  conve/ed  to  her  by  her  husband  in  his  lifetime  by  deeds  and 
set  aside,  after  his  death,  at  the  instance  of  his  creditonj  for  fraud. 


7BOH    HAYWOOD. 


Appeal    from    the    Chancery   Court  at  Brownsville. 
H.  J.  Livingston,  Ch. 

MooBE  &  Bond  and   A.  C.  Estes  for  complainaDts. 

H.  B.   Folk  and  J.  R.    Bond  for   defendants. 

Cooper,  J.,  delivered   the  opinion  of  the  court. 

The  complainants,  as  creditors  of  James  Bond,  Jr.; 
filed  this  bill  after  his  death,  against  his  administrator, 
widow  and  children,  to  set  aside  certain  conveyances 
of  land   made  by   him  to  his  wife  for  life,  and  then 
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to  his  childreo,  upon  the  ground  that  they  were  vol- 
untary, and  intended  to  defraud  his  creditors.  The 
widow  and  children  insisted  upon  the  validity  of  the 
conveyancee,  but  the  widow  asked,  in  the  event  they 
were  set  aside,  that  she  be  allowed  dower  and  home- 
stead. The  chancellor  declared  the  deeds  fraudulent 
as  to  the  creditors,  but  allowed  the  widow  a  home- 
stead, refusing  her  dower.  A  majority  of  the  Ref- 
erees recommend  that  she  be  given  dower,  and  that 
the  decree  be,  in  other  respects,  affirmed.  The  com- 
plaiuants  have  alone  excepted,  and  they  only  as  to 
the  allowance  of  dower,  and  the  matter  of  the  costs 
of  this  court. 

The  sole  question  then,  is,  whether  the  widow  is 
entitled  to  dower  in  lands  which  were  conveyed  to 
her,  by  the  husband,  for  life,  with  remainder  to  their 
children,  by  deed  duly  executed,  accepted  and  insisted 
upon,  after  the  same  has  been  set  aside  as  fraudulent 
and  void  as  to  creditors.  A  widow  in  this  State 
is  entitled  to  dower  in  one-third  part  of  all  the  lands 
of  which  her  husband  died  seized  and  possessed,  or 
of  which  he  was  equitable  owner;  Code,  sec.  2398, 
The  seizin  meant  by  the  statute  is  legal  seizin  in  the 
aeuse  of  the  common  law,  and  to  be  "possessed"  the 
husband  must  have  at  least  the  legal  right  to  posses- 
sion: Apple  v.  Apple,  1  Head,  348;  Luneford  v.  Jar- 
rett,  11  Lea,  194;  Ttptan  v.  DatsU,  5  Hayw.,  278. 
Conveyanoes  of  land  in  fraud  ot  creditors  are,  by  our 
statutes,  void  ae  to  the  creditors,  but  good  between 
the  parties,  so  that  it  required  a  special  statute  to 
enable  the    personal    representative   of  the  grantor  to 
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impeach  the  same  for  the  benefit  of  creditors:  Code, 
sees.  1759,  2395;  Moody  v.  -Pry,  3  Hum.,  567.  It 
seems  logically  to  follow,  and  has  been  so  held,  that 
a  widow  is  not  dowable  of  land  fraudulently  conveyed 
by  her  deceased  husband  to  a  third  person,  unless  it 
be  also  in  fraud  of  her  dower  right:  Alley  v.  CarroUy 
6  Heis.,  221.  And,  a  fortiori,  if  the  conveyance  be 
made  directly  to  the  wife,  who  accepts  and  claims 
under  it,  for  she  has  the  legal  seizin  and  right  to 
**!  possession,   nothing   remaining   in    the    husband.       The 

husband,   afler    the    execution    and    acceptance   of    the 
conveyance,   has    neither    a   legal   or  equitable  interest 
^'  in   the    land,   and   can    not    be   said   to    be    seized   and 

•^  possessed  of  the   land   in   any   sense. 

C  In    the    lAnooln    case    relied  on   by  the  counsel   of 

^r.  the  widow,   the    husband    caused    land,   which  he    had 

*jj  paid   for,   to    be    conveyed    to    a    third   person   by    an 

•^  ordinary   deed   in   fee,   and   afterward   undertook  to  de- 

j^  clare   a   lien    thereon    by   parol    in   favor  of  the   wife. 

C»^  This  court   held  that  the  trust  was   ineffectual  because 

not  in  writing,  and  that  there  was  a  resulting  trust 
to  the  husband  in  the  land  by  virtue  of  his  payment 
of  the  purchase  money.  The  wife  was,  of  course, 
upon  his  death  dowable  of  the  land  of  which  he  was 
thus  the  "equitable  owner":  Martin  v.  Lincoln,  4 
Lea,  289,  334.  The  difficulty  in  the  case  now  before  us 
is  that  the  husband,  at  his  death,  had  neither  a  legal 
nor  an  equitable  interest  in  the  land.  And  the  court 
could  only  declare  the  deeds  void  as  to  creditors, 
leaving  them  in  full  force  as  between  the  parties.  If 
the  lauds  were   more  than   sufficient  to  pay  the  debts, 
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tbe  surplus  of  land  or  ite  proceeds  would  belong  to 
the  wife  and  children.  If  the  debts  exceeded  the 
value  of  the  land,  this  would  be  a  mere  incident, 
which,  however  unfortunate  for  the  grantees,  could  not 
change  the  nature  of  the  transaction,  or  the  rights  of 
the  parties,  and  could  not,  therefore,  confer  upon  the 
wife  a  right  incompatible  with  the  title  acquired  under 
the   deeds. 

There  are  cases,  some  of  which  are  cited  by  counsel, 
holding  that  a  widow  is  dowable  of  land  conveyed  to 
a  third  person  by  the  joiut  deed  of  the  husband  and 
wife  in  fraud  of  his  creditors,  after  the  conveyance 
has  been  set  aside  for  the  fraud ;  Woodworlh  v.  Paige, 
5  Ohio  St.,  70;  MaUory  v.  Horan,  12  Abb.  Pr., 
289;  McFarland  v.  Goodman,  13  Am.  h.  Reg.,  697. 
These  decisions  have  been  made  in  States  iu  which 
the  common  law  rule  prevails,  that  tbe  wife  is  dowable 
of  all  the  lands  of  the  husband  during  coverture. 
And  the  rationale  of  the  rulings  is  that  if  the  deed 
be  set  aside  as  to  the  wife,  who  joins  in  it  as  a 
grantor,  she  is  at  once  remitted  to  her  common  law 
righta.  But  the  reason  of  the  rule  obviously  can  not 
apply  where  the  conveyance  is  made  by  the  husband 
to  the  wife,  terminating  his  seizin  and  possession,  and  . 
where,  under  s  statute  like  ours,  there  is  nothing  for 
the  wife  to  be  remitted  to. 

The  report  of  the  majority  of  the  Referees  will 
be  set  aside,  and  tbe  chancellor's  decree  affirmed.  Tbe 
appellants  will  pay  the  costs  of  this  court,  the  costs 
below   to    be    paid   as   directed   by   the   chancellor. 
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T.  H.  Covington  et  al.  v.  James  A.  Andersox  et  aL 

1.  Tbust  Funds,  Convebsion  of.  LiabUily  for.  If  one  acting  as  trustee 

convert  the  trust  property  without  authority,  he  is  responsible,  and 
he  who  purchases  from  him,  or  aids  in  the  conversion,  with  a  knowl- 
edge of  the  want  of  authority,  or  under  circumstanceB  that  will  rea- 
sonably put  one  upon  inquiry  as  regards  the  authority  to  sell  or  con- 
vert, is  also  liable. 

2.  Notice,  What  is.    Whatever  is  sufficient  to  put  one  upon  inquiry, 

is  notice  of  all  the  facts  which  would  be  discovered  by  a  faithful 
prosecution  of  such  inquiry. 


FBOM    SHELBY. 


Appeal   from  the   Chancery  Court  at   Memphis.      W. 
W.  McDowell,  Ch. 

W.  S.   Flippin,  Poston  &  Poston  and  Metcalf 
&  Walker  for  complaiDants. 

Wright  &  Folkes,  Clapp    &  Beard  and  Mor- 
gan  &  McFarland   for   defendants. 

Turxey,  J.,  delivered  the   opinion  of  the   court. 

Henry  O.  Woodward  died  in  Shelby  county,  in 
1869.  He  had  a  policy  of  insurance  on  his  life  for 
$20,000.  He  left  a  widow  who,  shortly  after  his 
death,  gave  birth  to  a  daughter.  His  will  contains 
the  following  clauses:  "I  give  and  bequeath  to  my 
dear  beloved  wife,  Sallie  F.  Woodward,  for  her  sup- 
port and  the  support  and  education  of  her  child  by 
me  begotten,  all  the  interest  that  may  accrue  on  the 
remainder  of  the  insurance  that  may  be  due  my  estate." 
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'^The  balance  of  the  insurance  money  that  may  be 
doe  my  estate,  after  the  paying  of  my  jnst  debts,  to 
be  invested  in  United  States  interest  bearing  bonds 
(gold),  with  coupons  attached,  interest  payable  semi- 
annually. These  coujfons  to  be  given  to  my  wife, 
Sallie  F.  Woodward,  as  they  fall  due,  for  her  support 
and   the   support   of  her   child  by   me  begotten." 

"Fifth,  when  the  child  of  my  wife,  Sallie  F.  Wood- 
ward,  by  me  begotten,  shall  arrive  at  the  age  of  twenty- 
one  years,  the  said  United  States  bonds  are  to  be  di- 
vided between  the  said  child  and  its  mother,  Sallie 
F.  Woodward,  equally,  provided  the  said  Sallie  F. 
Woodward  shall  not  have  married  again.  If  she  has, 
then  she,  Sallie  F.  Woodward,  is  only  to  receive  one- 
third   of  said   bonds,   and  the   said   child   two-thirds.*'  « 

The  will  was  proven  in  November,  1869.  Marcus 
E.  Ck>chrane,   the    nominated    executor,   qualified.       He  i 

invested  $16,666.20  in  three  United  States  five  twenty 
registered   bonds   of  $5,000  each.      They   were    payable  • 

on  their  face  to  M.  E.  Cochrane,  executor  or   assignee.  ! 

He  collected   and   paid   over  the  interest,  as   it  became  j 

due,  to  Mrs.  Woodward.      He  died  in  May,  1873.     On  9 

September  9th  thereafter,  James  A.  Anderson,  claiming 
to  be  public  administrator  for  Shelby  county,  filed  a 
petition  in  the  county  court,  claiming  that  the  law  made 
It  his  duty  to  apply  for  administration  de  bonis  non 
with  the  will  annexed  of  the  estate  of  Woodward,  and 
letters  of  administration  were  issued  to  him.  The  ad- 
ministratrix of  Marcus  E.  Cochrane  turned  over  to 
Anderson  the  three  bonds,  which  her  intestate  had  left 
on  deposit  in  the  Union  and  Planters  Bank  of  Memphis. 
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In   December,   1876,   Anderson   carried    two   of    the 
bonds,  endorsed  by   him    in   blank,   to   Garth,   president 
of   the  German   National   Bank    of    Memphis,  and     re- 
quested  him   to  effect  a  sale   of   them  throafi;h   his  bank 
for   him,   Anderson,  saying   he   Wanted  to   invest   for    a 
better    interest,   and    showing    to    Garth  a  paper   from 
the    treasury  department   at    Washington   to    the    effect 
that,  as  successor    of    Cochrane    in   the    administration 
of   the    estate    of    "Woodward,  he    had    the    power     to 
transfer  the  bonds.      The  German   National   Bank  sent 
them   to  the   Chemical    National     Bank    in   New   York 
to   sell,   accompanying    them    with   the   memorandum    or 
paper   from  the  treasury  department  to  Anderson.      An 
officer  of    the   proper  department  at  Washington   wrote 
to   the  latter    bank    that    there   was   satisfactory   power 
on   file   in   the   office   in   favor   of  the   right   to   dispose 
of  the   bonds,   but   if    preferred,   the   department   would 
take   up   the   bonds  and  issue   new  ones   in   their  stead, 
payable   to   the   bank   or   its   assigns.       This   was   done, 
and   the  substituted   bonds  were  sold    by   the   bank  and 
the   proceeds   remitted  to    the    German    National    Bank, 
which  placed  them  to  the  individual  credit  of  Anderson. 
In  January,  1877,  the  third  bond  was  sold  and  converted 
in   the  same   way.      The   proceeds    of    the   bonds   were 
paid   out  to  Anderson   on   his   individual   checks.      The 
banks   charged   and  received   a   commission  on  the  sales. 
Anderson    appropriated   the   proceeds    of    the    bonds   to 
his   own   use. 

This  bill  is  filed  to  have  Anderson,  and  his  sure- 
ties on  his  public  administrator's  bond,  and  the  two 
banks    and    Garth,    account.       The    theory   of  the   bill 
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is,  that  Garth  and  the  banks  colluded  with  Aodergon 
Id  the  conversioD  of  a  trust  fund,  or  aided  iu  the 
sale  of  the  bonds,  with  knowledge,  aotual  or  coustructive, 
of  the  trust  upon  them.  The  contest  is  abandoned  as 
to   the   sureties   of  Anderson. 

The  question  to  be  decided  is,  did  Garth  and  the 
banks  receive  the  bonds  and  dispose  of  them,  under 
circumstances  showing  that  a  breach  of  trust  was  meant 
hj  Anderson,  or  under  such  circumstances  as  should 
have  put  them  upon  inquiry  as  to  his  title  to  the 
bonds,  and  the  motive  prompting  bim  to  offer  them 
for  sale.  While  much  has  been  written  by  courts 
upon  what  shall  constitute  notice,  actual  or  construe 
tive,  it  has  been  pretty  universally  said  that  no  fixed 
rule  can  be  establitihed,  and  that  each  case  must  aland 
upon  its  peculiar  fects.  The  facts  here  are:  In  1869, 
the  will  of  Woodward  directed  a  fund  to  be  invested 
in  bonds  for  a  specific  purpose.  His  executor  did  so 
invest,  and  the  bonds  were  made  payoble  to  M.  E. 
Cochrane,  executor,  or  assignee,  and  registered.  A  part 
of  the  interest  had  been  collected  by  him  as  directed. 
The  executor  died  in  May,  1873,  with  the  bonds  in 
his  possession,  and  with  no  assignment  upon  them. 
His  administratrix  turned  the  bonds  over  to  Anderson, 
who  carried  them  to  the  German  National  Bank,  with 
blank  endorsements  upon  them.  That  hank  doubted 
the  ownership  of  Anderson,  or  his  right  to  dispose  of 
them,  as  is  distinctly  shown  by  its  letter  to  the  Chem- 
ical Bunk.  That  doubt  was  created  by  the  name  of  (be 
payee  and  Ihe  other  facta  appearing  on  and  in  the 
bonds.       The   same   doubt   was   also   entertained    by  the 
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Cbemical  Bank,  as  evidenced  by  its  letter  to  the  treas- 
ury department.  Both  saw  on  the  face  of  the  bonds 
that  something  substantial  was  lacking  to  make  oat  a 
rightful  possession  and  power  of  disposition  on  the 
part  of  Anderson.  The  bonds  were  offered  to  the 
banks  more  than  seven  years  after  the  probate  of  the 
will  of  Woodward,  and  more  than  three  years  and 
a  half  after  the  death  of  Cochrane,  when  there  could 
have  been  no  available  claim  against  the  estate  of 
Woodward,  and  when,  we  must  presume,  administration 
on  the  estate  of  Cochrane  had  been  settled.  At  the 
time  of  the  offer,  Anderson  told  the  president.  Garth, 
that  he  wanted  to  sell  that  he  might  invest  the  pro- 
ceeds so  as  to  secure  a  higher  rate  of  interest.  With 
the  consent,  and  for  the  accommodation  of  the  New 
York  bank,  the  agent  of  the  Memphis  bank,  the  bonds 
were  taken  up  and  others  issued  to  that  bank  directly. 
These  facts  when  grouped,  it  seems  to  me,  are  little 
short  of  notice  that  Anderson  held  the  bonds  not  as 
administrator,  but  for  a  trust  created  by  the  will. 
With  all  these  facts,  the  Memphis  bank  received  the 
money,  placed  it  to  the  individual  credit  t>f  Anderson, 
and   paid   it   out   on   his  individual   checks. 

A  bare  inspection  of  the  bonds  would  have  nat- 
urally suggested  the  inquiries:  Of  whom  was  M.  £. 
Cochrane  the  executor?  Of  whose  estate  is  Anderson 
administrator?  Why  is  there  no  assignment  on  the 
bonds?  How  came  Anderson  by  them?  By  what 
authority  does  Anderson  propose  to  dispose  of  bonds 
that  have  been  created  by  will,  when  he  is  not  the 
executor  of  that  will  nor  the  assignee  of  such  executor? 
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Why  have  the  bonds  been  kept  off  the  market  80  long? 
For  whose  benefit  does  Anderson  propose  to  invest 
in  securities  at  a  greater  rate  of  interest,  and  why 
should  he  do  so  when  the  bonds  are  a  certain  security 
when  all  others  fail?  Can  Anderson,  not  being  the 
exe«utor  or  trustee  named  in  Woodward's  will,  sell? 
These  suggestions  would  have  led  at  once  to  an  in- 
epection  of  the  records,  which  would  have  discovered 
that  Anderson  had  no  right  whatever  to  manage  or 
control  the  bonds,  and  that  his  purposes  were  anything 
but  honest.  It  was  impossible  to  have  read  the  bonds, 
however  casually,  without  discovering  that  there  was 
a  trust  of  some  character  impressed  u{)on  them,  which 
trust  could  be  ascertained  by  reference  to  the  will. 
They  bore  the  nnmistakable  brands  of  the  rights  of 
ownership  of  othert^,  without  the  slightest  evidence  of 
claim  of  any  character  on  the  part  of  Anderson.  The 
bankers  were  interested  in  the  conversion  to  the  extent 
of  the  remuneration  received  for  making  the  sale.  The 
opinion  of  the  treasury  officer  in  Washington  can 
avail  nothing.  His  mistake  of  law  or  fact  furnishes 
DO  ground  of  relief.  Besides,  his  w:i8  not  the  office 
to  consult.  In  taking  up  the  original  bonds,  ear- 
marked with  a  trust,  and  issuing  others  to  the  bank 
with  the  trust  left  out,  he  made  himself  a  party  to 
the  conversion.  The  consent  to,  and  acceptance  of, 
such  issue,  was  a  positive  conversion  on  the  part  of 
the   bank. 

The  case  of  Gray  v.  Johnson,  3  House  of  Lords 
Cases,  page  1,  I  do  not  think  is  sound,  but  if  it  is, 
it  is   distinguishable   from    the   one  before   us.      In  that 
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case^  the  executrix  had  the  fund  under  the  will,  had 
the  right  to  manage  it  for  her  own  use  during  life, 
and  after  her  death  it  was  to  be  divided  among  her 
children  as  she  might  think  fit.  In  the  opinion 
stress  is  laid  upon  the  fact  that  it  would  be  a  great 
hardship  on  the  bankers  to  hold  them  for  a  conver- 
sion. I  think  the  facts,  while  nothing  like  so  strong 
as  here,  make  a  clear  case  of  conversion  by  which 
the  bankers  collected  a  sum  due  them.  The  rule  is, 
**  that  if  one    acting  as  trustee    convert  the   trust  prop- 

,^l  erty   without    authority,   he  is   to    be    held   responsible, 

f^  and   he   who   purchases  from   him,   or   aids   him   in   the 

conversion,  with  a  knowledge  of  the  want  of  authority, 
or  under  circumstances  that  will  reasonably  put  him 
upon  inquiry  as  to  the  authority  to  make  sale  or  con- 
version, is  also  liable.  The  numerous  authorities  cited 
^i{  agree  to   this  as    the    true    rule.       Then    the    question 

recurs,  does  the  facts  of  this  case  fix  a  liability  on 
the  defendants?    We  think   they  do. 

The    defendants  can   not  deny   a  knowledge  of   the 
m^  terms  of  the   bonds.      They  certainly  saw,  and  by  their 

^^  respective    letters   admitted,    that    these    terms  did   not 

"' '  invest     A.nderson   with   any   title,   or    even    a    right   of 

possession.  They  saw  that  the  bonds  were  registered 
and  long  outstanding;  that  they  were  payable  to  Coch- 
rane, executor  or  as^^ignee,  and  that  no  assignment 
had  been  made.  They  were,  by  all  the  facts  and 
circumstances,  put  upon  inquiry,  and  did  make  a  par- 
tial inquiry  of  the  office  at  Washington.  They  are 
conclusively  presumed  to  have  known  that  any  infor- 
mation  they  received   from  the  Washington  correspond- 
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ent     mast    have   been   based    upon    information   derived 

from  Memphis,  where  the  records  were,   and   they  must 

be    also   presumed  to  have   known  that  the  only  reliable 

source   of    information    for   them   was    in   those   records. 

Sarely,   it    can   not    be    that  they   are    to    be    excused 

npon  the   ground  that   they  passed  by  the  only  reliable 

evidence,   and  adopted    in   its  stead,  and  acted  upon  the 

conclnsion,  without   any   statement  of    facts,  of  one  not 

authorized  to  construe  the   records.       They  were   aware 

that     Anderson     had     furnished    the    only    information 

upon  which  the  Washington  correspondent  acted,  as  they 

say    themselves    that    Anderson    exhibited     a    pap^'r  or 

memorandum   from   the   treasury  department  at  the  time 

he   applied   to   sell   the  bonds. 

This  fact,  connected  with  the  reply  of  the  Wash- 
ington correspondent,  that  Anderson,  as  the  successor 
to  Cochrane,  had  the  right  to  control  the  bonds,  made 
it  plain  that  it  was  their  duty  to  have  examined  into 
the  fact  whether  he  was  the  successor,  when  they 
would  have  proved  he  was  not.  Although  the  evi- 
dence furnished  may  have  satisfied  the  writer  of  the 
memorandum  or  paper  that  Anderson  was  the  successor, 
it  does  not  satisfy  the  law,  and  was  not  such  as  is 
admissible  in  the  courts.  This  ignorance  of  law  will 
not  excuse   the  conduct   of  the   defendants. 

These  complainants  were  no  parties  to  the  trans- 
actions between  the  banks  and  Anderson;  they  had 
no  notice  of  his  officious  and  dishonest  intermeddling; 
they  were  non  sui  juria^  while  the  defendants  were 
not  only  sui  jurUy  but  were  men  of  business  ed- 
ucation and    habit    of    thought,    engaged    in    an    occu* 
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pation  that  required  them  to  inquire  into  the  rights 
of  those  with  whom  they  were  dealing.  Here  they 
dealt  recklessly  and  under  circumstances  that  should 
have  made  them  pause  and  investigate.  If  there  is 
hardship^  it  was  brought  about  by  their  loose  dealing, 
and  if  a  doctrine  of  hardship  is  to  be  invoked,  it 
should  be  visited  upon  those  who  have  brought  it 
about^  and  not  upon  the  innocent  and  unconsulted 
mother  and  child,  who  are  attempted  to  be  deprived, 
by  the  conduct  of  the  dishonest  Anderson  and  haz 
arding  bankers,  of  the  benefits  conferred  by  the  will 
of  the  husband  and  father.  That  the  banks  were 
honest  and  meant  to  do  no  wrong  to  the  rights  of 
others,  can  not  change  the  result,  the  facts  showing 
that  they  did  not  practice  the  precaution  imposed  by 
law.  The  facts  were  sufficient  to  put  them  upon 
notice,  and  that  they  so  construed  them  is  evidenced 
by  their  expressed  unwillingness,  in  their  correspon- 
dence,  to   be  held   liable    for    "irregularity  in   papers.'^ 

The  Germ^  National  Bank,  forwarding  the  bonds, 
says  to  its  agent,  Chemical  Bank  at  New  York:  "We 
do  not  wish  to  be  responsible  after  paying  funds  over 
here  for  any  irregularity  in  papers,''  and  the  Chemical 
Bank  saying  to  the  Register  of  the  Treasury:  The 
German  National  Bank  request  us  to  sell,  "  but  distinctly 
state  they  do  not  wish  to  be  responsible  after  paying 
the  funds  over  for  any  irregularities  in  papers,  which  I 
herein  enclose.  We  desire  to  comply  with  the  wishes 
of  the  'German  National,'  but  do  not  wish  to  become 
responsible   for   regularity." 

This  language  is  a  strong  exposition  of  the  appre- 
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bension  of  the  baDks  that  there  was  a  want  of  au- 
thority in  Anderson^  and  that  the  papers  (i.  e.  the 
bonds)  were  sufficient  to  put  them  upon  inquiry  as 
to  the  ownership  of  the  bonds  and  the  character  of 
the  holdings  not  only  of  Anderson,  but  of  the  executor  * 
under  whom  he  claimed.  "The  rule  upon  the  ques- 
tion of  notice  is,  that  whatever  is  sufficient  to  put  a 
person  upon  inquiry,  is  notice  of  all  the  facts  to 
which  that  enquiry  will  lead,  when  prosecuted  with 
reasonable  diligence  and  in  good  faith'':  2  Lead.  Cases 
Part    1,   109;    Milliard   on   Vendors,   408. 

With  the  confessed  admonition,  the  conduct  of  de- 
fendants was  "a  fraudulent  turning  away  from  a 
knowledge  which  the  res  gedoe  suggested  to  a  prudent 
mind":  1  Haw.,  43;  1  Story  Eq.,  sees.  399,  400; 
2  Lead.   Eq.   Cases,   Part   1,   167. 

The  discrepancy  in  the  character  of  the  bonds 
purchased  by  the  executor  and  those  directed  by  the 
will  to  be  purchased,  is  a  question  in  which  the  ex- 
ecutor and  beneficiaries  were  alone  concerned.  None 
except  the  beneficiaries  could  have  taken  advantage  of 
it.  The  record  shows  tliat  the  bonds  were  purchased 
with  the  purpose  of  carrying  out  the  provisions  of 
the  will;,  that  the  beneficiaries  have  ratified  the  pur- 
chase by  receiving  the  interest  and  by  the  institution 
of  this   suit. 

The  bonds  were  personal  property,  easy  of  identifi- 
cation. In  fact,  their  identity  is  not  controverted. 
If  at  any  time  their  possession  could  have  been  traced 
to  the  Memphis  bank,  the  New  York  bank,  or  to 
their  assignees,   then,  under  the  proof  disclosed  in   the 
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record,  the  law  would  have,  at  the  instance  of  com- 
plainants, compelled  their  restoration  to  the  beneficia- 
ries, regardless  of  the  loss  that  might  have  resulted 
to  the  wrongful  holder.  The  bonds  having  been 
shown  to  have  been  in  the  possession  of  these  banks, 
which  have  improperly  disposed  of  them  by  conversion 
into  money,  the  banks  must  account  for  that  monej. 
Through  their  wrong,  the  bonds  have  been  placed 
beyond  the  reach  of  the  rightful  owners.  They  are 
responsible  for  that  wrong  to  the  value  of  the  bonds, 
with   interest   from   the   conversion. 

The   decree  of  the   chancellor  is  reversed,  the  report 

of  the  Referees  rejected,  and  a  decree  for  complainants 
against  the  banks.  Garth  having  acted  not  for  himself 
but  as  the  representative  of  the  German  National 
Bank,   no   relief  is  granted   against   him   personally. 


Fbeeman,  J.   dissenting. 


APRIL  TERM,  1886.  321 


The  State,  for  use,  etc.,  v.  Anderson. 


The  State,   for  use,  etc.,  v.  J.   A.   Andebson  et  al. 

1.  BcJBLiG  Adminebtbator.    Section  of.    Where  a  public  administrator 

was  elected  at  the  October  term  of  the  court,  instead  of  at  the  April 
term,  when  his  prior  term  regularly  expired,  the  election  was  valid 
and  proper,  the  duty  of  the  court  to  elect  being  a  continuing  one. 

2.  Sabos.    Bjfeet  of  judgment  of  county  court  in  appointing  to  adminitter  an 

estate.  In  granting  letters  of  administration  to  the  public  adminis- 
trator, the  county  court  exercises  the  precise  jurisdiction  that  it 
does  in  ordinary  appointments  of  administrators ;  in  such  appoint- 
ments its  jurisdiction  is  not  special  and  lim'.ted;  the  grant  of  let- 
ters, though  erroneously  given,  remains  good  and  valid  until  the 
decree  of  the  court  is  judicially  reversed,  either  on  appeal  or  peti- 
tion, and  can  not  be  collaterally  inquired  into. 

3.  Estoppel.    The  sureties  on  the  official  bond  of  an  officer  which  has 

been  duly  approved  and  accepted  by  the  proper  authority,  can  not 
raise  the  question  of  eligibility  to  the  office.  They,  as  well  as  he, 
are  estopped  by  the  bond  itself. 

4.  Additional*  Security  on  Official  Bond.    Where,  under  order  of 

the  court,  a  public  administrator  was  required  to  strengthen  his 
bond  by  procuring  additional  security,  the  party  signing  the  bond  as 
such  additional  security  was  estopped  by  his  own  act  from  denying 
the  validity  of  the  undertaking,  and  the  prior  sureties  were  not  re- 
lieved from  their  own  voluntary  obligation  thereby. 

5.  Insurance  Money.     The  right  of  administrator  to  coUeet,    The  statute 

exempting  money  collected  on  the  insurance  policies  of  a  dead  man 
from  liability  for  debt,  does  not  affect  the  right  of  the  administrator 
to  collect  it,  nor  the  liability  of  himself  and  sureties  to  account  for  it 
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C.   F.   Vance  and   W  bight  &  Folees  for  defend- 
ants. 

Faeeman,   J.^   delivered   the   opinion   of  the   court. 

• 
Three  cases,   involving   substantially  the    same    ques- 

tionSy  are   presented   for  our  decision.      There  are  some 

subordinate    or    incidental    questions    involved    perhaps 

in   one   or  more  of  the  cases^  variant  one  from  another, 

which   will  be   disposed   of  in  their  turn  in  the  progress 

of    this   opinion.       The    cases    have    been    argued    with 

more    than    ordinary   zeal  and  ability,   and    at    greater 

length   than   was  de»rable,   owing  to   the   large  amount 

involved   in   the   questions    affecting    other   cases  arising 

out  of  the  conduct  of  J*  A.  Anderson,   formerly  public 

administrator  of  Shelby   county. 

The    leading    facts    on     which    the    cases    turn     are 

conceded,    or  not    disputable    from   the    records.      The 

bills   are   filed   against  J.   A.  Anderson  and   the  sureties 

on    his    official   bond,   C.   F.   Vance   and   F.  M.  White, 

who    originally    signed    the    same,   and    £.    £.   Clarke,. 

who   afterward  joined   in    the   same,   under  an   order  of 

the   county  court  requiring  the  bond  to  be  strengthened 

by  other  names.       This  bond^  after  stating   the  amount 

of   the    undertaking    of    the    parties   to   the   same,  and 

binding    them    for    the    payment    thereof,   goes   on    to 

recite   the   condition    as    follows:     '^  That,   whereas,  the 

above   bound   J.  A.  Anderson  was,  on  October  4,  1875, 

duly   elected    by   the    county  court    of    Shelby  county, 

Tennessee,   public   administrator  of  said  county  for  four 

years  ;^'  and,   '^now,   if  the   said   J.   A.    Anderson  shall 

well    and    truly   perform    and    discharge    all  the  ddk^ 
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which  are  or  may  be  required  of  him  by  law  as  such 
pablic  administrator,  then  this  obligation  shall  be  void, 
otherwise,  to  remain  in  full  force  and  effect.^^  It  is 
seen  from  the  above,  the  condition  of  this  bond  is 
sabstantially  the  same  as  prescribed  for  ordinary  ad- 
ministrators by  section  2223,  Thompson  &  Steger'& 
Code,   and   section   3064,    new   Code. 

It  is  conceded  that  the  administration  of  the  three 
estates  involved  in  the  litigation  was  entei*ed  upon, 
in  fact,  by  the  said  Anderson,  under  an  assumed  grant 
or  issuance  of  letters  of  administration  from  the  county 
court,  or  at  any  rate  under  proceedings  ordering  such 
letters  to  issue.  In  one  case  it  probably  only  appears 
to  have  been  done  from  the  petition  filed  by  Anderson 
asking  such  letters,  and  the  fact  that  he  took  charge 
of  the   assets,  has   failed   to   account   for   them,  and  has  II 

appropriated   them   to   his   own   purposes.  :ii 

Several    defenses    are    interposed,    however^    by    the  ., 

sureties   to   avoid     liability    on    these    bonds,   Anderson,  .;; 

the  principal,   having  fled   the   country  and   making  no  '\ 

defense.       We   will    notice   the    questions    made,   or    so  •; 

many  of  them  as  we  deem  necessary  for  the  settlement  1 

of  the  rights  of  the  parties.  A  common  defense  made 
in  all   the  cases,   and   which   is   precedent  to  all  others,  ^ 

is,  that  Andersop  was  not  legally  elected  to  the  office 
of  pablic  administrator  at  all,  because  his  election  took 
place  at  the  wrong  term  of  the  county  court.  The 
fkcts  are,  that  Anderson  had  been  elected  first  to  the 
office  on  the  resignation  of  a  former  administrator,  at 
the  October  term,  1871.  He  was  elected,  it  seems, 
by  oversight  for  the   full  term,  when  the  statute.  Code, 
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section   468a   (T.    &    S.),  new   Code,   section  547,    pro- 
videdy  ''on  the  death,  removal  or  resignation  of  an  ad- 
ministrator, the  county  court  may,  at  the  first  succeeding 
quarterly  session,  fill  the  said  vacancy  for  the  unexpired 
term/^        Under     this    provision     regularly,     his     term 
would   have    expired    at  the    April    term,  1871.        Cot 
as    the    court,    by    oversight,   failed    to    elect    at     that 
term    or    at    the    July    term    succeeding,    the    learned 
chancellor    correctly    held    the    duty   was    a   continaing 
one;    it  was  proper   to  elect  at  the  October  term.       It 
could   not   be   that    the    Legislature   intended   the   office 
to  remain   vacant  and  its  duties   not  performed   because 
of  such   failure   on  the  part  of  the   body   authorized  to 
elect.       Suppose    the    failure    had    been    caused    by    an 
epidemic,    such     as    visited    the    city   of    Memphis    for 
the   years   1878   and   1879,   which  prevented   the  assem- 
blage of  the  justices   of  the  quarterly  court?    It  could 
not   be   insisted   that  an  election   at  a  subsequent  term^ 
after    the    epidemic     had    ceased,    would    render    such 
election  void.       Yet   the   question   of    authority   is  pre- 
cisely  the   same   in   the  one   case  as    the    other.       The 
language   of  the  statute   makes   no  such   exception.       It 
is    the    duty    of    courts    in    such    cases    to    apply   the 
practical    judgment    to    such   questions,   and   follow   the 
spirit  and    intent,   rather    than    the    language    literally 
construed.       We    can    have     no    doubt    that    Anderson 
was  legally  elected  public  administrator  of  Shelby  county. 
It   is  probable   the    provision   added   to   the  Consti- 
tution  of  1870,  Article  7,  section  5,  "that  every  officer 
shall   hold   his  office  until  his  successor  shall  be  elected, 
or  appointed  and  qualified,"  was  intended  to  meet  such 
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a  cane,  thus  cootinaiDg  the  former  officer  in  office 
nod  lengthening  his  term.  In  that  view,  the  impli- 
cation is  clear  that  "an  election  or  appointment,"  after 
the  regular  period,  is  necessarily  contemplated  and  recog- 
nized by  the  Constitution.  So  we  held  in  the  case 
of  the  clerk  of  the  Supreme  Court  at  Knoxville,  whose 
term  expired  in  September,  but  owing  to  the  change 
made  some  years  since  in  the  time  of  holding  that 
court,  the  court  did  not  meet  until  the  next  year, 
when  be  was  re-elected,  and  held  for  six  years  from 
the   last   election. 

The  case  of  Ven(dtle  &  Co.  v.  Ourd  &  WhiU,  2 
Head,  582,  conclusively  settles  the  principle  that  the 
judgments  of  a  court  held  at  a  time  not  authorized 
by  law  are  valid  and  conclusive  u|)on  the  parties 
thereto.  There  is  seen  no  difference  in  principle  as 
to  the  validity  of  the  action  of  a  court  in  the  election 
of  an  officer  and  the  rendition  of  a  judgment.  The 
reasons  in  favor  of  the  validity  of  the  act  are  even 
stronger  in  this  case  than  in  the  lormer,  based  on 
public  policy.  We  may  assume,  then,  that  J.  A.  An- 
derson held  the  office  created  by  the  act  of  1870,  of 
public  administrator  of  Shelby  county.  It  follows, 
uecessarily,  there  being  no  dispute  as  to  the  execution 
of  the  bond  by  the  first  sureties,  they,  at  any  rale, 
became  bound  for  the  faithful  performance  of  "all  the 
duties  which  are  or  may  be  required  of  him  by  law 
as   such   public   administrator." 

This  brings  us  to  the.  most  important  and  difficult 
question  presented  in  the  cases  now  under  consideration, 
are  these  sureties  responsible  on  this  boud,  by  its  terms 
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and   legal   effect,   for   the   faithful  administration    of    the 
particular   estates   herein    involved? 

The  statute  under  which  these  officers  were  author- 
ized to  be  appointed  is  as  follows,  and  is  entitled: 
'^An  act  to  provide  for  the  appointment  of  public  ad- 
ministrators and  guardians  by  the  county  court.  Be 
it  enacted,  that  the  various  county  courts  shall  have 
power,  at  their  January  or  April  quarterly  sessions,  to 
appoint  a  public  administrator  and  a  public  guardian, 
who  shall  hold  their  officer  for  four  years,  and  who, 
before  entering  upon  their  duties,  shall  take  the  oath 
now  by  law  prescribed  for  administrators  and  guard- 
ians, and  shall  give  bonds,  with  two  or  more  good 
and  approved  securities,  in  such  an  amount  as  may 
be  deemed  necessary  and  amply  sufficient,  in  the  dis- 
cretion of  the  court,  to  protect  the  estates,  funds  and 
property  that  may  come  into  their  hands,  which  bond 
may,  from  time  to  time,  by  said  county  court,  at  any 
of  its   sessions,   be   enlarged. 

Section  2.  '^  That  said  administrators  and  guardians 
shall,  in  all  things,  be  governed  by  and  subject  to 
all  the  laws,  rules,  duties  and  penalties  prescribed  by 
law  for  the  government  of  other  administrators  and 
guardians,  and  the  management  and  settlement  of  es- 
tates." 

The  third  section  provides  ^^for  the  appointment  of 
successor,  at  first  succeeding  quarterly  session  after  such 
vacancy   occurs." 

Section  4.  ^'That  should  any  person  or  persons 
entitled  to  the  administration  of  an  estate,  or  to  the 
guardianship   of  any   minor   under   existing  laws,  fail  or 
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neglect  to  apply  to  the  county  court  having  jurisdic- 
tion, and  take  out  letters  of  administration  and  guard- 
ianship within  six  months  after  the  death  of  the  in- 
testate, or  within  three  months  after  the  settlement  of 
the  estates  by  the  administrator,  it  shall  be  the  duty 
of  the  administrator  or  guardian  herein  provided  for 
immediately  to  enter  upon  the  administration  or  guard- 
ianship of  said  estates,  as  the  case  may  be,  first  applying 
to  the  county  court  for  necessary  letters  of  adminis- 
tration  or   guardianship/' 

It  is  seen,  from  these  provisions,  that  they  simply 
provide  for  the  administration  on  estates  by  an  officer 
specially  appointed  by  the  oounty  court  for  that  pur- 
pose, or  rather,  first  provide  for  the  appointment  and 
•qualification  of  the  officer,  and  then  his  duties  and 
responsibilities,  and  when  and  how  he  shall  enter  upon 
them.  He  is  the  officer  with  the  duties  imposed  by 
law,  or  functions  designated  by  virtue  of  his  election 
and  qualification,  by  taking  the  oath  of  office  and 
giving   the   required   bond. 

By  the  fourth  section,  it  is  made  his  duty  ^^im- 
mediately to  enter  upon  the  administration  of  the 
estates  specified  in  the  preceding  part  of  the  section, 
bat  before  he  can  do  so,  he  must  first  apply  to  the 
county  court  for  the  necessary  letters  of  administration.'' 
It  is  seen  that  the  county  court  exercises  the 
precise  jurisdiction  in  granting  these  letters  that  it 
does  in  the  grant  of  letters  or  appointing  administra- 
tors in  ordinary  cases,  so  far  as  appointing  the  public 
tidministrator  to  administer  any  piirticular  estate  is 
-concerned.      The   public    administrator,  though   entitled 
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after  the   six  months^  and   on   '^failure    or   neglect  of 
any  person   entitled    to    the    administration^   '^to   apply 
to   the  county  court    having   jurisdiction  and   take    out 
letters^   is    not    in    fact    clothed    with   any   power    over 
the  estate    until    he    first    apply    to    the    county   coart 
for   the   necessary   letters    of    administration/'       This    \& 
requisite  to   fix   the   duties    and    responsibilities   of    the 
administration   on   him   in  his  official  character.     Wheo- 
ever   these   letters  are    granted    by   that  court^   his    au- 
thority  to  act   and   official    duties  attach.      His  position 
before  this  is  identical  with  the  party  or  person  referred 
to   in   the    first    part    of    section    as    '' entitled    to    the 
administration    of    an   estate/'  and    who   fails   to   apply 
and   take   out  letters   of   administration.       Both   have    a 
right   by   law   to   grant   of  letters.      Certain  individuals 
having  certain  relations  to   the   intestate   are  designated 
by   our    law    that    have    the    right   in   ordinary   case — 
first,    the    "widow,    if   she    make    application    for    the 
same."      For  want  of  such  application  on  the  part  of  the 
widow,  the   administration  shall   be   granted  to  the  next 
of  kin,  if   such    next  of   kin  apply  therefor.      If  neither 
widow   nor   next   of  kin    make   application   for  adminis- 
tration,  then   the  same   shall   be   granted   to  the  largest 
creditor  proving  his   debt  on   oath    before   this    county 
court    or    county    judge,   provided,   that   when   there    is 
more    than    one    next    of    kin,   the  county   court  may 
decide   which   of   them   shall   be   entitled  to  the   admin- 
istration:     new    Code,    section    3047.       From    this    it 
appears,   there    are     certain    requisites  to   be   shown    to 
the  court  appointing  before  any  of  these  parties,  having 
the   right  by   law,  when    they   are    shown,   to   the   ad- 
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ministration,  that  is,  the  party  must  be  shown  to  be 
widow,  next  of  kin,  or  largest  creditor,  by  proving 
the  amount  of  his  debt  on  oatb  before  the  county 
conrt  or  jndge.  In  like  manner,  the  pnblic  admia- 
iBtrator  should  show,  on  his  application,  the  facts  re- 
qnired  by  the  statute  before  he  has  the  right  to  grant 
of   administration   on    the   particular   estate. 

But  suppose  letters  are  improvidently  granted  to  a 
party  not  entitled  by  law  as  one,  neither  widow,  next 
of  kin,  or  the  largest  creditor;  and  suppose  the  fact 
should  appear  on  the  &ce  of  the  order  even  appointing, 
or  in  the  petition  Sled  asking  the  appointment,  and 
the  court  still  appoints,  is  such  an  appointment  void 
or  only  voidable  or  revocable  on  the  application  of 
the  party  by  law  entitled?  All  our  cases  settle  that 
each  improvident  grants  of  administration  are  only 
revocable  by  the  court  granting  them,  and  that  not 
arbitrarily,  but  on  formal  application  to  the  court  by 
petition,  with  notice  to  the  appointee  party,  and  proof 
of  the  superior  right  of  the  party  making  the  appli- 
cation: Wilson  V.  Ffazier  &  McKinney,  3  Hum.,  31; 
Wilson  V.  ^088,  3  Hum.,  142.  However,  it  is  in 
the  legal  discretion  of  the  county  court  even  then  to 
refnse  to  remove  the  appointee,  looking  to  the  best 
interest   of  the   estate:     -Feflz   v.    C^rke,   4    Hum.,   79. 

In  addition,  by  section  2048,  new  Code,  section  2297 
(Thompson  &  Steger's),  it  is  provided  :  "If  any  person 
who  claims  a  right  to  execute  a  writ  or  to  administer 
on  the  estate  of  an  intestate,  thinks  himself  injured 
by  an  order,  or  for  letters  testamentary,  or  of  admin- 
ietration,    he    may   appeal     to    the    circuit  court   of    the 
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county  ID   which    the   order  is   made,   on   giving   band, 
as   in   other  cases   of  appeal." 

What  is  the  principle  that   remedies  all   this?       It 
is   that   the  action   of  the   court    in   granting   letters    of 
administration    is   the  action    of   a  court,   and    as  such 
the    judgments   embodying  such   action   settle  the   right 
of  the   parties   interested,  both   the  appointee  and  those 
who  have   the  right  fo  such  appointment,  until  revoked 
or   reversed    and    annulled   by   competent   authority   for 
that    purpose.       The    ordinary   remedies    apply   in   such 
case   by  appeal,   and    no   doubt   a   writ   of  error,  where 
the  error   is   apparent  on    the   face   of  the   record.       In 
addition,    the    extraordinary   practice    has   been  adopted 
by  the   new   Code,   section   4980,   sub-section    2,   section 
4201  (Thompson  &  Steger^s),  by  which   the   same  court, 
on    petition,    may   revoke    its    own    improvident  grant, 
and    annul   its   own  judgment.       But  it   is  Been,  in   the 
latter   case,   the   appointee   must   have  due   notice  of  the 
proceeding,   thus    his    right,   until    it    is    judicially   an- 
nulled.      All   this   rests  on  another  well  established  and 
clearly   adjudicated    principle,   that  in   matters   of    grant 
of  administration    the    county   court    is   not  a  court  of 
*' inferior    jurisdiction,  in    the    legal   or   technical   sense 
of  that   term,   as    used     upon    this    subject   at  common 
law.     Nor  is   this  jurisdiction   special  and  limited.     On 
the  contrary,  it  is  generally  original,  and,  with  a  few  ex- 
ceptions provided  by  statute,  exclusive.     In  the  exercise 
of  such    jurisdiction    these    courts    are    entitled    to  the 
presumption    that    what    they   do   is   rightly    done,  and 
on  just  grounds;     an     inferior    court,   in    the   technical 
sense  referred   to,  exercises   a  special   and   limited  juris- 
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diction,  aod  what  it  does  in  the  exercise  of  such  ju- 
risdiction, it  must  show,  upon  the  face  of  the  record, 
po^w^er   and   authority   to   do." 

We  cite   the   above   from   the   opinion   of  this   court 
in     Brien  v.   Hart,   6    Hum.,    131.       The    principle   has 
never   been   doubted,   but   always  approved  in  our  oases, 
the   apparent    exceptions   in   some   cases   not   being  casds 
of*   grants   of  administration,    but  of    other   special   stat- 
utory jurisdiction,   such   as   sales    of    land    for   payment 
of  debts:     6    Baxt.,    307;     Bothers    v.    Lester ,   2   Heis., 
456 — a   petition    for    a    distributive    share    by    distribu- 
tion,  and   the  like.       The  last  case,  however,  was  over- 
ruled  on   the   point  of  jurisdiction,  in  Stewart  v.   Glenn, 
3    Heis.,   582,  and    the  jurisdiction   sustained. 

All  the  results  of  adjudication  by  a  superior  court 
of  complete  jurisdiction  over  the  person,  and  the  subject- 
matter  attaching  to  the  county  court,  in  granting  letters 
of  administration,  its  decree  granting  them,  however 
erroneous,  must  stand  on  settled  principles,  never  de- 
parted from,  that  we  are  aware  of,  until  reversed  in 
some  of  the  forms  known  to  our  law*  If  even  ap- 
parent on  its  face,  a  writ  of  error  or  other  proceeding 
to  annul  the  same,  will  always  reach  it,  otherwise  it 
stands  as  res  adjudicata  in  the  particular  case,  and 
has  all  the  force  and  effect  of  such  adjudication.  Let 
us  apply  these  established  principles  to  the  case  in 
hand.  The  county  court  has  exclusive  jurisdiction  to 
^rant  letters  of  administration  on  particular  estates  to 
the  public  administrator.  Assume  that  it  construed 
the  statute  erroneously,  and  held  that  while  it  was 
imperative   to   grant    the    letters  after    the   six    months, 
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but  that  it  was  discretionary  where  the  estate  was  in- 
daDger  of  being  wasted^  and  no  next  of  kin  within 
the  jurisdiction  competent  to  administer^  and  that  this 
was  error,  it  could  only  be  reversed  by  a  regular 
proceeding  for  that  purpose,  in  some  one  of  the  forms 
known  to  our  law.  Until  this  is  done  the  right  thus 
adjudged  in  the  appointee  is  complete,  and  his  title  to 
the   administration    good   against   all   the   world. 

The  error  that  runs  through  the  argument  in  sup* 
port  of  the  conteution  of  the  defendants  in  this  case 
is,  in  confusing  the  language  of  the  obligation  of  the 
bond,  that  the  administrator  '^  shall  welt  and  truly  per- 
form and  discharge  all  the  duties  which  are  or  may  be 
required  of  him  by  law,  as  such  public  administrator^"^ 
with  the  other  and  distinct  and  different  propositioD^ 
of  the  jurisdiction  of  the  county  court  to  appoint  to 
administer  the  particular  estate,  and  failing  to  realize 
or  take  note  of  the  effect  of  such  order  appointing  him 
when  made.  The  force  of  the  argument  is  ingeniously 
placed  on  the  words  "duties  which  are  or  may  be 
required  by  law,"  and  then  assuming  that  these  duties 
are  the  basis  of  the  validity  of  the  action  of  the  court 
in  making  the  appointment.  The  duties  are  determined 
by  law,  the  right  to  the  appointment  is  determined 
by  the  court.  It  may  err  in  its  judgment  in  deciding 
upon  this  right,  and  if  so  the  parties  concerned  and 
affected  by  the  error  have  their  remedy,  but  while 
the  erroneous  judgment  remains,  it  is  conclusive  on^the 
right   adjudged   by   it. 

Suppose,  for   instance,  the   next  of  kin  had  appeared 
in   the   county   court   and    contested    the    right    of    the 
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public    adminietrator,  and    the    decree    tif>d  shown  the 

ground    of    the    oonteet,  but  the    court  had  held  that 

it    had  -  a   discretionary   power   not   to   appoint   an    unfii 

man    though   next   of    kin,   and   had,   for   the    safety   o: 

tbe    estate,  the  right  to  assign  the  administration  withii 

the    six    months    to    the    public    administrator.       Coulc 

it    be    maintained   that    this  judgment   would   not  bavi 

been   conclusive  nntil  reversed  or  annulled?    The  plaii 

remedy    is   given    by   the    section    of    the   Code   qnotec 

by    appeal.      If  this   be   so,  under   tbe  established  pnic 

tice   in   such    oases,    where   no   citation   of    next   of  kii 

is    required   In   granting    letters,   and    none   required    ii 

this   case  by   the   statute,  the  grant  la  equally  conclnaivi 

and    the     matter   equally  res    adjudicata,    whenever   tht 

graut     is    made    by    tbe    court    of    the    proper   count] 

having   the  jurisdiction   to   grant   administration   on  th< 

particular  estate.       We   see   no   answer   to    this   view  o 

the    question.       Another     view     gives    support    to    tbi 

conclusion:     Tbe   parties    having    tbe    adverse    right   b 

administration,    if    any     in    existence,    are    the    widon 

next   of  kin,   or   tbe   largest   creditor.       None   of   thes 

have   contested    the   right   to   the   administration    in  an; 

of    these   cases,   but   all    have,   as   far    as    we    can    set 

acquiesced     in    Anderson's    possession.       Would    it    no 

be  a   perversion    of   justice    and    subversion    of    soun 

principle   to   allow   bis   possession   of    the   office   of    ad 

ministrator   to    be   now   contested    and   annulled   by   th 

sureties   on    bis    bond,   after    be    baa,   by    virtue   of   hi 

office,    received    the  administration  from  a  court   authoi 

ized    to    grant    it,   has    obtained     the   assets,   sqiundere 

them,     fled     the     country,    and     is    now    called    on     t 
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accoiiDt?  Pablic  policy  as  well  as  sound  priaciple 
alike  forbid  that  such  a  rule  should  find  a  place  in 
our  jurisprudence.  This  view  finds  abundant 'support 
in  the  analogous  cases  where  judges  have  been  ap- 
pointed in  violation  of  the  Constitution^  or  courts  held 
at  times  or  places  not  authorized  by  law ;  yet,  in 
favor  of  the  public^  their  acts  have  always  been  held 
valid  except  on  direct  contest,  and  so  should  the 
action  of  the  county  court  be  held  valid  until  an- 
nulled by  the  like  direct  proceeding.  Again,  it  is 
seen,  this  statute  provides  in  the  same  terms  for  the 
appointment  of  a  public  guardian  to  take  charge  of 
the  estates  of  minors,  in  case  the  party  entitled  to 
such  guardianship  fail  to  apply.  Could  it  be  main- 
tained that  after  the  public  guardian  had  received  the 
estate  of  his  ward,  held  it  for  years,  and  converted 
the  fund  to  his  own  use,  that  his  sureties  could  avoid 
their  liability  to  account,  because  of  any  error  of  judg- 
ment, either  in  law  or  in  fact,  in  the  action  of  the 
court  in  appointing  the  guardian?  Is  it  more,  any 
way,  than  the  appointment  of  the  wrong  party  by  the 
court  at  last,  in  either  case  the  party  entitled  not 
contesting  what  has  been  done?  The  cases  in  our 
State  are  conclusive  that  such  an  error  is  only  ground 
for  revocation  by  the  court  after  notice  given  to  the 
appointee. 

But  another  principle,  based  on  the  clearest  justice, 
is  conclusive  against  the  contention  of  defendants;  that 
of  estoppel.  It  was  applied  in  the  case  of  MeOain 
V.  StaUf  8  Heis.,  — ;  2  Swan,  618,  and  in  the  case, 
more    directly    in     point,   of    Oovemor    v.   Scardandy   6 
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Hum.,  195,  where  it  was  held  that,  not  withstanding 
the  election  of  Scanland  to  the  oflBce  of  sheriff  was 
utterly  void  by  the  express  provisions  of  the  act  of 
1844,  and  his  induction  into  the  office  wholly  illegal, 
yet,  having  under  color  of  his  office  received  a  por- 
tion of  the  taxes  which  he  failed  to  pay  over,  neither 
he  nor  his  sureties,  who  had  voluntarily  bound  them- 
selves for  the  faithful  performance  of  his  duties,  could 
absolve  themselves  from  their  obligation,  by  insisting 
that  his  appointment  was  void,  and,  conseqnc^ntly,  he 
had  no  authority  to  receive  the  taxes.  Unless  we 
overrule  this,  with  like  cases,  the  principle  is  conclu- 
sive  of  the   result   in   this   case.  I 

The  same  principle  is  adopted  and  supported  by 
the  decision  of  other  States  and  text  writers.  In  a 
late  work  on  Official  Bonds,  by  Murfree,  the  rule  is 
well   stated,   as   follows:     ''The    sureties  on   the   official  j 

bond  of  an  officer,  which  has  been  duly  approved  and 
accepted  by  the  proper  authority,  can  not  raise  the 
question  of  elieibility  to  the  office.  They,  as  well 
as  he,  are  estopped  by  the  bond  itself:  Section  673, 
citing  Jones  v.  Oattatin  Company,  78  Ky.,  491 ;  54 
Vermont  Rep.,  395;  24  Vest,  362;  30  Vest,  167. 
There  can  be  no  distinction  in  this  case,  from  the  fact 
that  the  bond  was  given  generally  for  performance 
of  his  duties  in  his  office,  the  leading,#if  not  the  only 
duty  of  that  office,  being  to  administer  faithfully  such 
estates  as  might  be  assigned  to  his  care  by  the  county 
court.  Assuming  as  the  result,  beyond  question,  that 
Anderson  was  administrator  of  these  estates,  or  is  to 
be  so  treated   on   the  facts    of    these   records,    the   lia- 
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bility  of  the  sureties  is  conclusively  settled.  The 
<1(ities  of  the  office  are  fixed  and  defined  by  law,  and 
no  one  ever  questioned  that  a  leading  duty  is  to 
receive  and  account  for  the  assets  of  the  intestate  on 
whose   estate   the   administration   is   had. 

We  dispose  of  the  subordinate  questions  presented 
summarily.  First,  it  is  argued  that  the  addition  of 
the  name  of  Clarke  to  the  bond,  under  the  order  of 
the  county  court  requiring  Anderson  to  strengthen  his 
l)ond,   renders   the  original   undertaking   void. 

We  need  but  say,  that  section  966,  new  Code  (sec- 
tion 778,  Thompson  &  Steger's),  meets  this  objection, 
•even  if  there  was  any  thing  in  it,  without  such  a  pro- 
vision. It  is  ^Hhat  all  other  public  officers  who  are 
•compelled  to  give  official  bonds  may  be  required  by 
the  court  or  officer,  whose  duty  it  is  to  jipprove  such 
bonds,  to  give  additional  sureties  or  new  bonds,  in  the 
following  cases  (sub-section  2),  where  there  is  good 
reason  to  fear  the  public  interest  may  suffer  for  want 
of  such  additional  bond.^'  The  fact  that  the  court 
deemed  it  pro}>er  to  require  such  an  additional  surety 
in  this  case  is  sufficient  to  show  the  necessity  for  it, 
and  Clarke  having  voluntarily  signed  the  bond,  is  es- 
topped to  deny  the  validity  of  the  act  under  the  facts 
of  this  case. 

In  addition^  we  may  say,  that  cases  which  hold 
that  such  an  act  will  relieve  the  other  parties  from 
their  own  voluntary  obligation  (and  such  cases  may 
be  found),  belong  to  a  stagie  of  the  law  when  a  mere 
technical  logic  prevailed,  sometimes  not  only  over 
right   and  justice,   but  also  against  common   sense,  and 
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the  ptaiD  iotcnt  and  meaQing  of  what  the  parties  had 
done.  What  possihle  objection  could  Vance  and  White 
have  to  another  party  dividing  their  respODsibtlity  on 
their  bond  for  the  proper  action  of  Anderson,  as 
public  adminislrator,  or  what  possible  detriment  could 
accrue,  to  them  by  reason  of  it?  There  is  nothing  id 
this    objection. 

We  need  not  diecuse  the  question  a?  to  whether 
Clarke  was  liable  for  assets  received  l>elore  he  signed 
the  bond.  It  eufBcee  to  say,  that  he  was  bound  to 
account  for  the  same  to  the  parties  entitled,  and  his 
feilure   to   do   so   makes   the   sureties   liable. 

Several  qnestiona  are  made  as  to  liability  of  sureties 
for  sums  received  on  policies  of  insurance  in  several 
benevolent  orders.  In  the  case  of  Wells,  two  poli- 
cies were  in  existence  on  the  life  of  the  husband, 
payable  to  the  wife.  There  can  be  no  doubt  the 
sureties  are  responsible  for  the  |1,000  received  by 
Anderson,  April  30,  1879,  he  having  been  re-elected 
in  October,  1875,  for  four  years.  He,  however,  seems 
to  have  collected,  in  &ct,  $500  after  November,  1879. 
The  facts  are,  he  received  the  policies  soon  after  his 
qualification  iu  April,  1879.  The  proof  of  the  Su- 
preme Treasurer  of  the  Order  of  Working  Men,  proves 
from  his  books  the  drafts  were  sent  to  J.  A.  Ander- 
son, administrator,  on  June  2,  1879.  Anderson's 
receipt  for  them  appears  to  be  dated  November  18, 
1879.  The  payment  in  drafts  being  shown  iu  June, 
the  fact  that  be  did  not  receipt  for  them  until  No- 
vember, does  not  change  bis  liability.  They  came 
under  his  control  when  sent,  no  doubt,  by  due  course 
22— VOL.  16. 
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of  mail.  Such  at  least  is  the  presumption  of  law, 
aud  there  is  no  presumption  of  promptness  in  Ander- 
son's acknowledgement  of  their  receipt.  We  have 
certainly  the  proof  of  payment  in  June  by  the  treasurer, 
and  this  is  not  rebutted  by  the  date  of  Anderson's 
acknowledgment  of  the  same.  He  should  be  charged 
with   this  sum   and   his  sureties. 

A  general  question  is  suggested  that  the  proceeds 
of  policies  taken  out  by  a  husband  do  not  go  to,  and 
are  not  collectable,  by  his  administrator,  therefore,  not 
assets  for  which  the  sureties  are  liable.  If  the  ques- 
tion is  presented  in  this  case  for  decision  at  all,  it 
suffices  to  say,  that  sub-sections  3335,  3135,  new  Code 
(sections  2478,  2294,  Thompson  &  Steger's),  only  pi-o- 
yide,  that  such  proceeds  shall  inure  to  the  benefit 
of  his  widow  and  children,  and  the  money  be  divided 
among  them  according  to  the  law  of  distribution,  without 
being  in  any  manner  subject  to  the  debts  of  the 
husband,  whether  by  attachment,  execution  or  otherwise. 
This  is  simply  an  exemption  from  the  debts  of  the 
husband,  and  a  provision  for  the  distribution  imme- 
t  diately   to  the    widow    and    children.      The  legal  title 

for  its  recovery  still  goes  to  the  administrator.  It 
is  not  like  the  case  of  exempted  property  under  sec- 
tion 3128,  new  Code  (section  2288,  Thompson  &  Ste- 
ger's),  where  it  is  provided  such  property  shall  not 
go  to   the   executor  or  administrator. 

This,  we  believe,  disposes  of  all  the  questions  in 
these  cases.  Decrees  can  be  drawn  accordingly.  Costs 
paid   by   defendants. 
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The  State,  for  me,  etc.,  v.  Anderson. 
PETITION    TO    BEHEAB. 

Upon  petition  to  rehear,  Fbeeman,  J.,  delivered 
the    following   opinion: 

A  petition  for  rehearing  has  been  presented  in  these 
cases.  We  have  carefully  examined  it  and  find  nothing 
beyond  what  was  urged  on  the  original  hearing,  only 
the   same  propositions   i^iised   in   form  of  presentation. 

It  is  impliedly  conceded  that  the  result  turns  on 
the  question  as  to  whether  Anderson's  assignment  to 
the  administration  of  the  particular  estates,  and  the 
letters  issued  to  him  as  administrator,  were  absolutely 
void  or  only  erroneous  judgments  of  a  court  of  com- 
petent jurisdiction.  If  the  former,  then  no  authority 
was  conferred ;  if  the  latter,  the  appointment  was  good 
until    revoked. 

"We  have  presented  our  answer  to  the  first  prop- 
osition in  the  original  opinion.  We  see  no  reason 
to  hesitate  upon  the  correctness  of  the  conclusion  there 
reached.  The  consequences  of  holding  the  appointment 
absolutely  void,  may  well  be  looked  to  in  support  of 
our   conclusion. 

Here  is  an  administrator,  with  grant  of  authority 
from  the  court,  having,  in  this  case,  authority  to  grant 
letters  authorizing  him  to  administer  the  estate.  All 
th^  debtors  of  such  estates  are  to  deal  with  him,  and 
he  is  authorized  to  collect  debts  due  the  deceased 
purporting  to  be  represented  by  him.  He  has  collected 
very  large  sums  and  squandered  it.  Shall  all  these 
payments  be  held  void,  and  yet  his  letters  of  admin- 
istration have  never  been  contested  by  any  one  having 
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a  better  right,  as  widow,  next  of  kin,  or  creditor? 
Shall  all  this  wrong  be  done  to  such  debtors  at  the 
instance  of  sureties  now,  after  his  term  of  office  has 
expired,  and  we  hold  them  exempt,  while  the  orphans 
whose  money  has  been  spent,  or  creditors  who  have 
honestly  paid,  shall  be  required  to  bear  the  consequences 
of  his  official  delinquency?  Such  a  holding  would 
shock  our  sense  of  justice,  and  could  never  be  justified, 
except  where  there  was  an  imperative  mandate  of  the 
Legislature  requiring  it.  None  such  exists,  but  reason, 
analogy  and  sound  public  policy  all  accord  with  the 
view  we  have  taken  of  the  questions  presented  in 
the   records    before   us. 

The   petition   for  rehearing   is  dismissed. 


Lewis  Hanauer  v.  J.  A.  Anderson  et  al. 

pR0TB9T  AND  NoTiCE.  Effed  of  epidemics  upon.  The  act  of  1879,  in  re- 
gard to  the  protest  and  notice,  etc.,  of  n^otiable  paper  during  tbe 
prevalence  of  epidemics,  reqairee  thai  [protest  and  notice  be  given 
fifteen  dajs  after  the  epidemic  has  been  declared  at  an  end,  only 
when  snch  protest  and  notice  has  not  been  made  at  the  maturity  oi 
the  paper,  but  if  such  has  been  made  at  maturity  of  the  p^|)er,  it 
is  sufficient  and  of  binding  effect. 


FROM    SHELBY. 


Appeal   from   the  Chancery  Court  at  Memphis.     W. 
W.  McDowell,  Ch. 
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Humes  &  Fostok  for  coDaplaiDant. 

Tayloe    &    Caeroll,    C.    F.  Vakcb  and   Clapp 
&   BsA-SD   for  defendants. 

Cooke,  J.,  delivered  the  opinion  of  the  court. 

On  May  13,  1879,  respondent,  J.  A.  AndersoDf 
executed  the  note  in  controversy,  payable  at  the  Ger- 
man National  Bank,  in  Memphis,  120  days  after  date, 
■  which  note  was  endorsed  by  respondent,  C,  F.  Vance, 
to  complainant,  and  by  him  assigned  to  said  bank  for 
collection. 

On  the  —  day  of  July,  1879,  the  yellow  fever 
scourge,  which  visited  that  city  in  malignant  form, 
waSj  by  the  Board  of  Health,  declared  epidemic,  and 
all  business  aud  commerce  were  virtually  suspended 
until  October  26,  1879,  when  said  epidemic  was  de- 
clared by  said  Board  of  Health  to  be  at  an  end. 
Complainant  and  respondents,  Anderson  and  Vance, 
were  citizens  of  that  city.  Both  Anderson  and  Vance 
fled  the  city,  as  did  most  of  the  inhabitants,  on  ac- 
count of  the  dangers  of  said  epidemic,  in  July,  1879, 
and  did  not  return  until  about  November  1,  1879, 
Vance   returning   on   the   4th   of  that   month. 

On  September  13,  1879,  the  day  on  which  said 
note  was  due  and  payable  upon  its  face,  it  was  duly 
protested  for  non-payment,  and  notice  upon  the  same 
day  left  at  Vance's  usual  place  of  business  in  Mem- 
phis. Some  question  is  made  of  this,  but  we  are 
satisfied  from  the  evidence  that  such  was  the  case. 
This  bill  is  filed  seeking  to   recover  oi  Anderson, 
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as  maker,  and  Vance,  as  endorser,  the  amount  of 
said  note,  interest,  etc.,  with  notice  to  the  bank  and 
notary  of  the  sait  and  defense  made  by  Vance  of 
want  of  proper  protest,  etc.,  with  a  view  to  fixing 
liability  upon  them  in  case  said  defense  was  made 
good. 

The  only  question  necessary  to  be  considered,  in 
our  judgment,  is  as  to  the  sufficiency  of  said  protest 
and  notice  to  bind  Vance,  as  endorser,  in  view  of 
the  following  statute.  On  February  24,  1879,  the 
Legislature  passed  an  act,  entitled  '^An  act  to  sus- 
pend, during  the  prevalence  of  epidemics,  the  laws 
regulating  the  protest,  or  demand  and  notice  of  no- 
gotiable  paper":     Acts   1879,   ch.   28,   page   42. 

The  body  of  said  act  is  as  follows:  "That  when- 
ever hereafter  the  legally  constituted  health  authorities 
of  any  incorporated  town  or  city,  or  the  mayor,  in 
the  absence  of  a  Board  of  Health,  in  this  State,  shall 
officially  announce  the  prevalence  of  an  epidemic,  within 
the  limits  of  such  town  or  city,  of  any  contagious  or 
infectious  disease,  of  so  malignant  or  dangerous  a 
character  as  to  suspend  or  seriously  interrupt  the  bus- 
iness transactions  of  such  town  or  city,  as  certified 
to  by  said  health  authorities,  the  owners  or  holders 
of  any  negotiable  paper,  such  as  notes,  foreign  or 
inland  bills  of  exchange,  or  any  other  evidence  of 
debt  requiring  demand,  and  notice,  or  demand,  notice 
and  protest,  shall  be  excused  from  making  such  demand, 
giving  such  notice  and  entering  such  protest  while  such 
epidemic  prevails ;  and  such  demand,  notice  and  protest 
made,  given  and  entered  within   fifteen  days  after   such 
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epidemic  shall  baye  been  declared  at  an  end  by  said 
health  authorities  or  mayor,  shall  be  binding  upon  the 
parties  sought  to  be  charged,  as  if  the  same  atepa  had 
been  taken  upon  iJie  day  of  the  maiuriiy  of  the  paper; 
and  if  any  incorporated  town  or  city  within  this  State 
has  lost  or  shaJl  lose  its  corporate  existence  by  a  sur- 
render-jjr  repeal  of  its  charter,  the  foregoing  provisions 
shall,  in  all  respects,  apply,  so  far  as  may  be  prac- 
ticable, to  the  territory,  by  whatever  name  it  may  be 
known  or  distinguished,  embraced  within  the  former 
corporate   limits   of  such   town   or   city. 

2.  "That  all  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act,  be  and  the  same  are 
hereby   repealed. 

3.  "  That  this  act  take  effect  from  its  passage,"  etc. 
It    is    insisted   for    the    respondent   Vance,    that   it 

was  the  purpose  of  the  Legislature,  not  only  to  ex- 
cuse the  non-protest  of  negotiable  paper  pending  the 
prevalence  of  epidemics  iu  cities  and  towns  iu  this 
State,  but  also  the  non-payment  of  the  same;  or  in 
other  words,  to  extend  the  days  of  grace  upon  nego- 
tiable paper,  under  such  circumstances,  until  fifteen 
days  after  such  epidemic  shall  have  been  declared  at 
an  end  iu  the  mode  prescribed  by  said  statute,  and 
coDseqnently  that  (he  protest  of  such  paper,  under  such 
circumstances,  before  such  epidemic  had  been  declared 
at  an  end,  was  premature,  and  as  ineffectual  to  bind 
the  endorser  as  if  it  had  been  protested  before  ma- 
turity,  according   to   its   face. 

It  is  contended  that  the  language  of  the  act,  taken 
and    read     in    connection     with    its   caption,   will    bear 
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that  construction.  The  argument  in  support  of  it  is, 
that  in  the  general  panic  and  suppression  of  business, 
during  the  prevalence  of  such  epidemics,  the  banks 
or  business  houses  where  such  paper  is  made  payable, 
are  not  expected  to  be  open,  nor  can  the  payor  of 
the  paper  be  expected  or  required  to  incur  the  risk 
of  being  in  such  city  for  the  purpose  of  making  pay- 
ment any  more  than  the  holder  for  the  purpose  of 
making  the  demand  and  giving  notice,  etc.  We  are 
of  opinion,  however,  that  such  was  not  the  purpose 
of  the  Legislature,  nor  will  the  act  in  question  bear 
that  construction.  The  common  law  excuses  the  non- 
protest  of  negotiable  paper  under  like  circumstances 
as  those  provided  for  by  this  act,  provided  that  the 
same  is  properly  protested  within  a  reasonable  time 
afler  the  same  have  terminated.  But  we  are  not 
aware  of  any  case,  nor  have  we  been  cited  to  any, 
where  a  protest  actually  made,  and  notice  given  or 
sent,  as  required  by  the  general  law,  has  been  held 
to  be  invalid  or  inoperative  to  bind  the  endorser, 
nor  is  it  contended  that  such  is  the  case  at  common 
law.  The  statute  in  question  is  simply  a  re-enactment 
of  the  common  law  rule,  with  the  exception  that  the 
statute  fixes,  by  a  definite  event,  the  period  oi  the 
termination  of  the  epidemic,  which,  before  its  passage, 
was  a  matter  of  proof,  and  a  fruitful  source  of  con- 
tention, and  also  determines  or  fixes  fifteen  days  after 
such  termination  as  a  reasonable  time  within  which 
protest  may  be  made.  But  the  very  language  of  the 
act  itself  repels  such  a  construction  as  that  contended 
for,   it   being    that  "such    demand,   notice   and   protest 
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made,  giveta  and  entered  within  fifteen  days  after  saol 
epidemic  shall  have  been  declared  at  an  end  by  8ai( 
health  authorities,  and  shall  be  as  innding  upon  th 
parties  sought  to  he  charged  as  if  the  same  steps  hat 
been  taken  upon  the  day  of  the  maiurUy  of  the  paper,' 
thus  recognizing  directly,  in  terms,  the  fad  of  thi 
maturity  of  such  paper  during  such  epidemic,  and  tbi 
bindiug   effect   of  the   protest   pending   the   same. 

We  are  satisfied,  therefore,  that  the  protest  in  tbi 
case  was  properly  made,  and  the  notice  to  respondent 
Vance,  was  sufficient  to  fix  his  liability.  The  chan 
cellor  came  to  a  different  conclusion,  and  dismisse< 
the  bill  as  to  him.  The  Referees  have  reported  tba 
his  decree,  in  this  respect,  should  be  reversed,  and  ii 
which    we   concur. 

The  chancellor's  decree  will  be  reversed,  and  i 
decree  rendered  against  the  resjHindent  Vance  for  th< 
amount  of  said  note,  with  interest,  etc.  Responden 
Vance  will  also  pay  the  costs  of  this  cause  in  thi 
court,   as   well   as   in    the   court   below. 
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LuciNDA    C.    SiOLERy    by    next    friend,    ei    al,    v, 

M.    Vaughan    et    al. 


LiKiTATiON.    Hein,   Administraion,    Section  8119  of  Code  protects  hei 
and  distributees  as  well  as  personal  representatives.    It  extingnisb 
the  right  to  proceed  against  the  estate  of  a  decedent  after  the  expira> 
tion  of  seven  years  frpm  his  death  in  all  cases  to  which  its  terms 
applicable. 

FBOM    SHELBY. 


Appeal    from   the   Chancery   Court  at  Memphis.     W. 
"W.  McDowell,  Ch. 

EsTES  &  Ellett,  Craft  &  Cooper,  L.  &  E.  Leh- 
man and   R.   J.   Morgan   for  complainants. 

Humes  &  Poston  for  defendants. 

Wilson,  Sp.  J.,  delivered  the  opinion  of  the  court. 

ff 
This   case   presents  a  single  question    of  law,  raised 

by   the    demurrer  of  defendants,  Tucker  and   wife  and 

Liddon    and   wife,   to   the  original    and   amended    bills 

of  complainants.      The   demurrer  was  overruled   in  the 

court   below,   and    by   permission   an   appeal   was   taken 

from   this   action   of   the   court.       The    Referees  report 

that    the    chancellor   was    in    error    in    overruling    the 

demurrer,  and   recommend   that   his   action  be   reversed 

and  the   bills   be   dismissed    as  to  the  demurrants,  and 

complainants   have   excepted  to   their   report. 

It   appears    from   the    allegations   of    the    bill,   that 

Isaac    L.    Bolton    died    testate    in    1864.      One    Cash 

qualified   as    administrator    with    the   will    annexed    in 
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June,  1865,  and  took  charge  of  the  property  of  the 
estate.  Doubts  being  entertaiDed  as  to  the  regnlartty 
of  his  appointment  and  qualification,  he  gave,  on 
July  3,  1865,  a  new  bond  in  the  penalty  of  J160,000' 
with  Joha  Harding  and  othei-s  as  sureties  thereon.  It 
seems  that  new  letters  of  administration  issued  to 
him,    dated   July   8,   1865. 

Cash   made   several   settlements,   but   in    July,   1867, 
the     county   court    refused    to   extend    the    time    for    a 
settlement   of   the   estate,   and    directed    him,   after   re- 
taining   his   own    compensation,   and    about    |4,000    to 
pay    debts,   to   distribute   the   remainder  in   his   handn. 
Failing   to   obey   this   order,   Mrs,   Sigler,   the   pres- 
ent  complainant,   and    her    husband,   on    February   12, 
1S69,  filed   a   bill   agaiust  Cash  and   the  other   legatees 
and   devisees   of   Isaac    L.    Bolton   for   a  settlement   ol 
the    estate.       Cash    died   in   1870,   and   there  was   a  re- 
vivor  against  his  administrator,  and  complainants,  Mrs. 
Sigler  and   husband   and    the   legatees    and   devisees   ol 
the    estate   recovered,   on    January    14,    1880,   a   decree 
which,   as    to    Mrs.    Sigler,   was    settled    upon    her    to 
her   sole   and   separate  use.      To   this  suit  none  of  the 
sureties    on    the    administration     bond    of    Cash     were 
made   defendants.       In   the   meantime,  to-wil,   in    1871. 
John    Hardiug,   one    of   the    sureties   on    Cash's   bond, 
died   testate.       By   his    will    he    gave    his   property   tc 
hie   wife,   now   the   defendant    Cynthia  A.  Tucker,  and 
to    his    daughter,  the    defendant    Fannie    A.    Liddon 
His   wife   was    made    executrix,   and   she    qualified    or 
November   6,    1871.     ^The   estate  was  divided   betweer 
her  and   her   daughter.       The  estate   being   settled,  sht 
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was  discharged  as  executrix  by  the  county  court,  id 
July,  1875.  According  to  the  allegation  of  the  bill 
they  received  respectively  and  held  the  real  estate 
devised  to  them,  or  else  have  sold  the  same  and  re- 
ceived the   proceeds,  and   are   chargeable   therewith. 

The  bill  was  not  filed  against  them  until  July 
19,  1880.  As  stated,  neither  Harding,  nor  the  rep- 
resentative of  his  estate,  was  sued  in  the  bill  filed 
against  Cash,  administrator,  on  February  12,  1869, 
nor   in   any   other  suit   on   his   bond. 

Neither    is    Mrs.    Tucker,    formerly    Mrs.    Harding, 
sued   as  administrator  or  executrix  of  Harding   in   this 
suit.       It    in    simply   to   hold    Mrs.   Tucker    and   Mrs. 
^  Liddon  liable,  as  devisees  and  legatees  of  Harding,  to 

"  the   extent  of  the   property   received   by   them. 

The   demurrer  of  Tucker  and  wife  and  Liddon  and 
\  wife   raises  the   question   of   their   liability   as    devisees 

and  legatees,  without  suit  against  Harding  or  his  per- 
il sonal  representative,  and  also  the  question  of  the  bar 
H  of  the  statutes  of  limitation  of  seven  years  in  favor 
i  of  the  representatives  and  heirs  of  decedents,  the  bill 
**                       showing  on   its  face    that   more   than   seven   years   had 

passed   since    the    death   of   John    Harding,    and    since 
the   cause   of  action   had   accrued. 

To  meet  and  remove  the  objections  presented  by 
the  demurrer,  complainants  filed  an  amended  bill  on 
October  13,  1880.  After  repeating  the  allegations  of 
the  original  bill,  the  amended  bill  charges  that  Cash 
suggested  the  insolvency  of  the  estate  of  Isaac  L. 
Bolton  on  September  9,  1869,  and  filed  a  bill  in  the 
chancery  court   transferring  the   administration   to   that 
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conrt;  that  an  iDJunction  issued  as  to  the  Sigler  suit 
against  Cash,  but  that  it  was  afterward  dissolved  or 
so  modified  as  to  permit  Sigler  and  wife  to  prosecute 
any  suits  of  Mrs.  Sigler  as  widow  of  Isaac  L.  Bol- 
ton, It  further  charges  that  this  suit  was  still  pend- 
ing, and  the  injunction  still  technically  in  force,  but 
that  it  has  not  been  prosecuted,  and  is  practically 
abandoned,   and   should   be   dismissed. 

The   suit    against    Cash,   and   the   injunctions   issued 
therein,    are    given    as    the   reasons    why   complainants 
'did  not   and   could   not   bring   this   suit   sooner. 

The  demurrer  was  filed  to  the  original  and  amended 
bills,  and  the  question  is.  Does  the  demnrrer  present 
a   good   defense? 

We  think  so.  It  is  contended  by  the  learned 
counsel  of  complainants  that  his  suit  is  taken  out  of 
the  operation  of  the  statutes  of  limitation  by  section 
3450  of  the  Code  (M.  &  V.)  It  is  settled  that  this 
seotion  only  applies  to  parties  to  the  suit,  and  does 
not  prevent  the  running  of  the  statute  in  favor  of 
tbird   persons:     10  Lea,    78. 

We  are  unable  to  see  how  complainants  can  pro- 
ceed in  this  case  aside  from  the  bar  of  the  statute. 
Has  any  cause  of  action  accrued  against  the  de- 
fendants? We  think  not.  It  is  settled  that  no 
cause  of  action  accrues  in  favor  of  a  creditor  against 
the  heir  until  jtfdgment  against  the  personal  repre- 
sentative and  exhaustion  of  assets:  1  Lea,  150:  Peck 
281.  At  least  where  there  was  no  obstacle  to  suit 
against   the   personal    representative. 

But   section  3119  of   the  Code   (M.   &  V.)  protects 
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heirs  and  distributees,  as  well  as  personal  repre- 
seatatives.  It  extinguishes  the  right  to  proceed 
against  the  estate  of  a  decedent  after  the  expiration 
of  sev^n  years  from  his  death  in  all  eases  to  which 
its   terms  are  applicable. 

They    are    applicable     to    the    facts    of    this    case. 
There  was  nothing   to    prevent   a  suit  by  these    com- 
plainants against  these  parties  within  seven  years   after 
^^m*'  the    death   of   John   Harding.      There   was   nothing    to 

m^*'  prevent    a    suit    against    his    personal     representative. 

'*'^l'  There  was  nothing  to  prevent  complainants  from  mak- 

^^'*  ing  Harding,   his  personal  representative,   or  these  de- 

•v^il  fendants,  defendants  to   the   original   suit  against  Cash 

•**»  and   his  representative. 

C!**'  The  report  of  the  Keferees   is  correct,  and  the   de- 

f*"*  cree  of  the  chancellor  overruling  the   demurrer   is   re- 

^lii!  versed,    and    the  bill  will  be    dismissed   as  to  demur- 

^.  rants.    Tucker    and    wife   and    Liddon  and   wife,    with 

^,^''  the  costs   of    the  appeal  to    this    court    and   the  costs 

.»  of   the   court  below   incident  to   making  them  parties. 
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Thos.  Clark  v.  Reuben  S.  Jones. 

Pbincipai*  and  Agent.  LUMity  of  principdL  Where  an  agent  who  Is 
acting  in  good  faith  and  without  fault,  in  proper  service  of  his  prin- 
cipal, is  subjected  to  expense,  or  is  sued  on  a  contract  made  by  him, 
or  for  an  act  done  pursuant  to  his  authority,  the  principal  is  bound 
to  indemnify  and  reimburse  him  for  the  expense. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.  McDowell,  Cb. 

Taylor  &  Carroll  for  complainant. 

Myers   &  Sneed   for  defendant. 

Freeman,  J.,  delivered  the  opinion   of  the  court. 

Complainant  charges  that  he  purchased  at  Madison, 

Indiana,  a  pair  of  match  mares  of  one  Martin  Mullen, 

as  agent   of  respondent,  in  pursuance   of  the  following 

telegram : 

Memphis,  Tennxssej^  August  25, 1877. 

Tkm,  darkf  ecare  of  Martin  Wadt  A  Son^  Madiaon,  Indiana: 

If  you  can  buy  the  pair  of  match  maree  from  Mullen  at  $300,  buy  them  y^ 

if  guaranteed  sound  and  safe  for  family  use.    Ship  them  first  boat,  pay-  ^^ 

able  on  delivery.    Answer  quick.  B.  S.  Jones. 

He  claims  to  have  followed  instruction,  bought  the 
mares,  'Hhey  being  guaranteed  by  Mullen  sound  and 
safe   for  family   use.'' 

Jones  failed  to  pay  on  delivery;  in  fact  had 
boaght  them  for  E.  M.  Apperson,  who  tried  thfm, 
and  found  one  unsound,  as  is  claimed,  and  the  other 
kicked  badly   in   harness  and  was  unsafe.      The  mares 
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were  thereupon  placed  in  a  livery  stable  at  Memphis 
on  Mullen's  account,  they  having  been  tendered  bacli 
to   him   by    Apperson  by   letter. 

Complainant,  some  time  after,  was  sued  in  Madison^ 
Indiana,  for  the  price  of  the  mares  by  Mullen,  and 
a  recovery  had  for  over  $300  and  costs,  besides  forty 
or  fifty  dollars  attorney's  fees.  He  files  this  bill  for 
reimbursement,  on  the  ground  that  he  purchased  as 
agent  for  complainant,  within  his  authority,  and  there- 
fore his  principal  must  respond  for  the  amount  paid 
out  by  him  in  that  suit,  Jones  having  been  notified 
of  the  pendency  of  the  suit,  .and  requested  to  defend 
it.  He  also  claims  to  have  defended  the  suit  at  the 
instance  of  Jones  and  Apperson,  and  that  he  had  been 
repeatedly   promised   payment   of  his   present   demand. 

The    defense    is,   that    complainant    failed    to    take 
the   guaranty   that  the   mares    were    ''safe    for    family 
use   and   sound"   as   required,  and  second,  that  he  did 
not   buy  in  the  name   of  Jones,  but  in   his  own  name, 
and     therefore     assumed    the    responsibility    for    their 
soundness    and     qualities,    shipping     them    himself    to 
Jones.       It   is  admitted    respondent    was    informed    of 
the   suit   in   Indiana,   but    denied   that  Jones   was    no- 
tified  he   would   be   expected    to   pay   in   the   event    of 
recovery,    or    ever    promised    to   do   so.       The  contest 
is   over   the   question,  whether   Clark   conformed  to  his 
instructions   and   bought   the   mares   with  the   guaranty, 
as   required    by   the   telegram,   and    whether   he  bought 
for  Jones    or    in    his    own   name.       As    to    the  latter 
question,  there  can   be   no   doubt.      Mullen,  it  is  trae, 
and    his    son    and    partner    say,   they    sold    to    Clark 
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personally,  but  all  the  testimon;  shows  this  to  he 
nntrue.  They  had  correspooded  with  Jones  &s  to 
Bale  of  the  mares  before  the  telegi-am  was  seat,  the 
bill  of  lading  was  made  out  to  Jones  in  the  name 
of  Mullen  as  consignor,  accompanied  by  a  letter  ad- 
vising of  the  shipment  and  requesting  payment  aa 
GOOQ  as  possible  from  Jones,  in  precise  accord  with 
the   telegram. 

We  think  it  equally  certain  the  guaranty  was 
required  and  the  mares  shipped  with  such  a  guaranty, 
though  no  writing  to  that  effect  was  given.  Mullen 
knew  the  purpose  in  buying;  had  written  to  Jones 
before  the  sale  sometime,  representing  the  mares  as 
sound  and  safe  for  family  use.  He  insists  in  his 
testimony  they  were  sound  and  safe,  and  it  is  most 
uDuatnral  that  a  sensible  mau  should  buy  horses  for 
nee  for  a  family  that  he  had  never  seen,  after  ao 
offer  to  guaranty,  without  requiring  they  should  be 
guaranteed.  There  is  no  doubt  the  telegram  was 
read  to  or  by  Mullen,  and  he  knew  the  conditions  on 
which  they  were  to  be  sent,  and  undertook  to  comply 
with   its   terms. 

The  case,  then,  is  of  au  agent  who  buys  property 
for  another,  in  another  State,  having  no  interest 
whatever  in  it,  and  is  sued  and  arrested  in  that  Stat« 
afterward  for  the  money,  and  compelled,  however 
wrongfully,  to  pay  the  price.  That  judgment  can 
have  DO  effect  in  this  case,  because  between  difierent 
parlies.  There  is  nothing  to  show  the  respondent 
was  notified  to  defend  that  suit  as  far  as  we  see. 
The  authorities  seem  to  settle  that  "  where  an 
23— TOL.  16. 
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agent  who  is  acting  in  good  faith  and  withoat  fault 
in  proper  service  of  his  principal^  is  sabjected  to 
expense  or  is  sued  on  a  contract  made  bj  him,  or 
for  an  act  done  pursuant  to  his  authority,  the  prin- 
cipal is  bound  bj  law  to  indemnify  and  reimburse 
him  for  the  expense":  Wait's  Act.  &  Def.,  vol.  1, 
272.  Citing  Powell  v.  Tirusiees  of  Newburgy  19  John., 
284;  Howe  v.  Buffalo^  New  York  &  Erie  Railroad 
Company,  37  N.  F.,  297;  1  Lansing  R.,  147;  1 
Conn.   B.;  519;    3  Burney   B.,   295. 

This  conceded,  there  can  be  no  doubt  the  com- 
plainant has  incurred  the  loss  by  reason  of  his  having 
acted  as  the  agent  of  respondent,  and  that  he  has 
acted  in  perfect  good  faith  we  can  not  doubt,  and 
in  pursuance  of  his  authority.  It  follows  the  chan- 
cellor erred  in  dismissing  the  bill,  and  the  Beferees 
report  correctly  in  favor  of  complainant.  It  would 
be  a  hard  case  indeed  if  an  innocent  agent  should 
have  to  bear  the  loss  in  such  a  case  incurred  without 
compensation  and  solely  for  the  accommodation  of  his 
friend. 

Decree   accordingly   with  costs. 
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J.  G.  B&TTELLE  &  Co.  V.  The  Youngstown  Rolling 
MiLT^  Company  rf  al. 

1.  Chanckbt  PLEiLDUiae  and  Practtck.    Flea  and  arumer.    The  d«- 

fenduit  to  a  bill  in  chsDcerj  maj  plead  to  the  jarisdidion  of  tlu 
court,  and  after  an  onBUCcessfal  trial  upon  the  plea,  he  may  awirw 
to  die  merits  of  the  bill. 

2.  Sahb.    Jurudufiim.     ^atd.     B.  cltdmed   by  reason  of  a  breach  of 

contract  that  ¥.,  a  non-resident  of  the  State,  wis  indebted  lo  him. 
In  order  lo  get  jurisdiction  he  procured  M.  to  purchase  eome  prop* 
erty  of  Y.  and  attached  ihe  price.  Bdd,  that  the  jarisdiction  was 
obtaioed  by  fraud,  and  bill  wta  dismiaeed. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Coart  at  Memphis.  W. 
W.  McDowell,  Ch. 

MfftcAU  &  Walebb  for  complainant. 

H.  ToWNSEitD  and  Geo.  Gillhah  for  defendant?. 

Freeman,  J.,  delivered  tlie  opinion  of    the    court. 

This  is  an  origiinal  attachment  bilt  filed  against  de- 
fendants, the  corporation  known  as  Youngt^town  Rolling 
Mill  Company,  as  aon-reeident«,  and  the  First  National 
Bank  of  Memphis,  a  corporation  doing  business  in  that 
city.  The  bill  claims  a  debt  of  over  $4,000,  due  by 
reason  of  a  breach  of  contract  to  deliver  certain  boop 
iron,  as  per  contract  set  out.  In  order  to  get  juris- 
diction of  defendants,  the  Rolling  Mill,  a  fund  of  over 
1900  belonging  to  it,  in  the  National  Bank,  was  at- 
tached. 

The    Rolling    Mill    Company  appeared    and  filed  a 
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plea  in  the  nature  of  a  plea  in  abatement^  to  the  ju- 
risdiction of  the  court,  averring  that  '^the  complainants 
decoyed  the  property  of  defendant,  the  same,  or  pro- 
ceeds of  which,  is  herein  attached,  from  and  out  of 
the  State  of  Ohio,  the  place  of  their  residence,  into 
the  State  of  Tennessee,  and  county  of  Shelby,  for  the 
purpose  of  attaching  the  same,  and  giving  the  courts 
of  Tennessee  jurisdiction  of  the  matters  of  controversy/' 
etc.  This  plea  was  set  down  for  argument  on  its 
sufficiency,  and  held  to  be  good  by  the  chancellor. 
Thereupon  the  complainant  made  up  an  issue  as  to  its 
truth  in  fact,  which,  coming  on  to  be  heard,  on  the 
proof,  the  court  decreed  that  the  plea  was  not  sus- 
tained, ''and  is  found  to  be  false/^  He  then  gave 
the  defendant  leave  to  answer  in  thirty  days,  the  de- 
fendant excepting  as   to   his   finding  on   the   issue. 

The  complainants  excepted  to  the  allowance  of  leave 
to  answer,  insisting,  the  plea  of  defendant  being  found 
false,  the  complainants  were  entitled  to  a  final  decree, 
the  defendant,  however,  insisting  on  the  right  to  an- 
swer,  which  was   sustained  by   the   chancellor. 

The  defendant  answered,  proof  was  taken,  and  the 
case  heard,  when  the  chancellor  decreed  the  complain- 
ants had  failed  to  make  out  their  case  on  the  merits, 
and  dismissed  the  bill,  from  which  decree  there  is  an 
appeal   in   eiTor  to   this  court. 

The  first  question  is,  whether  the  court  erred  in 
overruling  complainants '  demand  for  a  final  decree,  when 
the  issue  of  fact  was  found  in  favor  of  complainants, 
and  in  permitting  the  respondent  to  answer,  or  his 
claim  to  do  so? 


APRIL  TERM,  1886. 


Battelle  &  Co.  v.  Yoangstown  Boiling  Hill  Company. 

The  case  of  Witaon  v.  Seruggt,  7  Lea,  635,  is  re- 
lied OD  to  sustain  the  cODtentioD  of  the  complainants. 
But  that  was  a  case  of  plea  of  personni  privilege, 
where  the  plea  was  simply  adjudged  insufficient,  and 
the  coart  held  that  by  ansirering  over  to  the  merits, 
and  not  standing  on  hiei  plea,  it  was  ubandoned.  The 
case  before  as  is  not  that,  bnt  where  the  plea  has 
been   held   sufficient,   but  on   trial   on    the  facts,   untrue. 

The  ruling  in  the  Scruggs  case,  we  take  it,  must 
be  confined  to  the  precise  case  in  hand.  In  the  case 
of  Whitaker  v.  Wkttaker,  10  Lea,  97,  there  was  a  plea 
to  the  jurisdiction  of  the  court,  which  was  held  "insuf- 
ficient to  abate  or  bar  the  action,"  and  properly  over- 
rnled.  This  court  held,  that  "upon  overruling  a  plea 
for  insuEGciency,  the  defendant  is,  of  course,  entitled  to 
answer,   under   Code,   section   4396." 

The  two  opioions.  can  only  stand  together  wheu 
we  limit  the  rule  laid  down  in  the  first  to  the  case 
before  the  court,  of  a  plea  of  personal  privilege,  but 
as  having  no  application  to  a  general  plea  to  the  ju- 
risdiction of  the  court,  or  to  any  other  case  where  a 
plea  is  held  insufficteut  by  the  court.  The  plea  in 
the  present  case  is  a  plea  to  the  jurisdiction,  as  in 
the  10  Lea  ca&c.  But,  in  fact,  no  good  reason  is 
seen  for  the  distinction.  But  in  neither  that  case  or 
the  7  Lea  case,  was  there  a  trial  of  the  issue  on  the 
plea,  and  a  finding  the  plea  untrue,  in  fact,  as  in  the 
ease   before   us. 

We  propose  to  examine  the  cases  in  our  State,  on 
which  it  is  assumed  to  be  settled,  that  a  defendant 
can    not   be   allowed    to  answer  to  the  merits  in  a  court 
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of  chancery   after  a   plea   to   the   jurisdictioD,  asserting 
facts   to   defeat   such    jurisdiction,   is   fouad,   on   trial    of 
an   issue    on    the   plea,    to    be   unsustained.       It   is   be* 
lieved   all  the   cases  in   our    reports    rest   on   what   yvas 
6up|K)sed   to    be   decided   in   the  early  case  of  Bacon  v.  * 
Parker^  2  Tenn.  Rep.  (Overton),  55.      That  was  a  cjase 
at  law,  and   stands  alone  on   the   strict   technical  theo- 
ries  of   that   day,   now   among   the   rubbish,   to   a   great 
extent,  of  the  past,   serving    to    mark   a   stage   of    the 
growth   of  our  jurisprudence,  but   one  to  which  we  can 
never  return.       It    was    an    action   of    debt   for   ^300, 
a   plea   in   abatement,   that    on     the    day   of    suing    out 
the   original   writ,   Bacon,   the    plaintiff    and     defendant, 
were    residents    of    this    district;     and    that   it   appears 
by    credits    endorsed    on    the    obligation,    the    demand 
was  reduced   below   the  sum   of  $250   or  £100,    where- 
fore the  plea   prays  judgment   of    the    court,   etc.       At 
this   time   the   district   court  had  no  jurisdiction  in  such 
a  case   over  cases   involving  a   less  sum  than  stated  in 
the   plea. 

A  motion  was  made  to  strike  out  the  plea,  and 
on  this  question  the  opinion  was  delivered.  The  court 
simply  decided  the  plea  bad,  as  it  obviously  was,  on 
the  technical  grounds,  not  having  craved  oyer  of  the 
instrument  sued  on,  or  its  endorsements,  so  as  to  make 
them  part  of  the  record,  and  the  issue  tendered  being 
to  the  court  and  not  to  the  country.  It  is  seen,  there 
was  no  case  of  a  trial  of  the  plea,  as  to  its  truth, 
and  could  not  be,  and  so  the  court  simply  set  aside 
the  plea,  and  allowed  defendant  to  plead  to  the  merits, 
or,   to   use    the   language    of    the    opinion,   ''in    chief.'' 


APRIL  TERM,  1886. 


B&tt«lle  A  Co.  «.  YonngBtowii  Rolling  Mill  Company. 

But  the  court  did  agree  upon  a  diotam  id  that  esse, 
aDd  which  may  not  be  erroneoas,  as  applied  to  just 
Euch  a  case,  hut  has  no  proper  application  as  a  gen- 
eral rnle.  The  court  say,  "if  this  plea  were  aus- 
tainahle,  the  defendaut  should  have  craved  oyer,  and 
showed  iho  endorsement  on  the  record,  for  a  court 
can  not  look  out  of  the  record,  nor,  in  the  discussion 
ol  a  plea  in  abatement,  look  beyond  the  points  form- 
ing the  ground  of  exception.  The  plea,  therefore, 
must  be  considered  as  involving  facts  proper  for  the 
determination  of  a  jury.  After  spying  that  the  defendant 
must  not  in  any  cose  be  entitled  to  be  heard  by 
proof  in  mitigation  of  damages,  after  such  a  plea,  the 
reason  is  given  that  in  every  such  case  it  would  in- 
volve two  trials;  6rst,  the  trial  of  the  issue  on  the 
plea  in  abatement,  involmng  the  whole  merita  of  the 
queetion  in  cuoertaining  the  nan  realty  duf,  and  if  found 
against  the  defendant,  the  plaintiSf  may  have  to  wade 
through  the  execution  of  a  writ  of  inquiry  equally  as 
tedious  and  perplexing.  They  then  say,  the  act  ot 
1794,  under  which  the  question  arose,  cleurly  meant 
the  exception  to  the  jurisdiction  should  be  made  after 
the  trial,  instead  of  in  the  way  it  was  done.  So  that 
there  were  two  grounds  raised  by  the  record,  conclu- 
sive of  the  case,  and  what  was  said  was  doubly  dictum. 
But  the  reason  given  for  the  rule  only  applies  to 
the  case  in  hand  or  one  like  it,  that  is,  where  the 
plea  is  one  involving  a  fact  to  be  tried  by  a  jury, 
a  debt  being  admitted,  credits  only  claimed,  and  the 
amount  of  these  the  inquiry;  in  other  words,  where 
the  same  question  of  fact  is  involved  in  both  cases. 
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How  this  can  possibly  have  been  used  to  support 
the  theory  now  maintained  for  the  practice  in  a  court 
of  chancery^  it  would  be  difficult  to  see.  It  suffices, 
it  was  a  case  at  law^  and  such  a  case  as  involved 
truly,  on  the  rule  declared,  a  retrial  of  the  precise 
same  question,  if  the  general  issue  or  payment  had 
been  pleaded.  The  case  can  stand  for  the  rale  in 
such  a  case,  but  certainly  the  maxim  of  our  law, 
that  "where  the  reason  ceases  the  rule  ends,''  fairly 
prevents  its  proper  application  to  a  case  where  the 
trial  of  the  truth  of  the  plea  has  no  possible  relation 
to,  or  even  tendency  to,  solve  the  merits  of  the  con- 
troversy between  the  parties.  Judge  Cooper,  in  his 
edition  of  our  reports,  after  placing  a  head  note  to  the 
case,  that  the  rule  is  held  in  the  case  as  a  general 
one,  adds  a  foot  note  expressing  his  doubt  of  its  cor- 
rectness in  these  words:  "How  far  the  ruling  in 
this  particular  case  may  justify  the  general  principle 
of  this  head  note,  and  the  application  of  it  to  all 
cases  of  pleas  in  abatement,  as  implied  by  the  decision 
in  5  Cold.,  127,  citing  this  case,  may  admit  of  doubt." 
This  was  far  enough  for  an  editorial  dissent,  but  this 
court  may  give  it  emphasis  by  repudiating  such  un- 
authorized  application. 

The  case  of  Straus  v.  Weil,  5  Cold.,  120,  129,  was 
an  attachment  at  law,  and,  therefore,  can  decide  nothing 
as  to  a  case  in  equity,  even  if  what  is  said  on  the 
question  had  been  involved  in  the  case  for  decision. 
But,  in  fact,  it  was  dictum,  and  could  not  have  been  ad- 
judged on  the  record  in  that  case.  It  was  an  attach- 
ment  issued    bj    a   justice   and    returned   to   the   circuit 
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court,  and  a  declaration  filed.  The  defendant  filed  a 
plea  in  abatement  to  the  attachment  on  which  issue  was 
taken  and  found  against  him.  He  moved  for  a  new 
trial,  which  was  overruled,  and  then  for  an  appeal, 
which  was  refased,  and,  "thereupon,"  says  the  judg- 
ment, "  it  was  considered  by  the  court,  that  the  de- 
fendant, being  80  present  in  court,  in  person  and  by 
attorney,  that  he  plead  to  the  merits;  and  the  de- 
fendant, in  person  and  by  attorney,  declined  and  refused 
to  plead,  the  plaintiff  then  and  there  offuriug,  if  de- 
Tendant  would  plead  and  show,  by  affidavit,  merits,  to 
consent  to  a  continuance,  and  upon  his  refusing  to  so 
plead,  a  judgment  by  default  was  taken  and  a  writ  of 
inquiry  awarded,  and  judgment  on  verdict  of  a  jurj", 
from  which  there  was  an  appeal  by  defendant,"  The 
questions  made,  or  for  decision  were,  whether  the  de- 
,  fendant  had  appe^ired  so  as  to  give  the  court  juris- 
'  diction  of  his  person,  and  whether  there  was  an  issue 
for  the  jury  to  try.  Both  questions  were  held  against 
defendant,  and  this  was  conclusive  of  the  result.  But 
the  learned  special  judge  in  that  case  theu  went  on 
to  discuss  the  question  of  an  error  in  fevor  of  the 
defendant  of  which  he  could  not  have  complained, 
and  conclude  tliat  the  court  had  erred  in  offering  to 
let  defendant  plead  over,  which  he  had  refused.  The 
Tennessee  case  cited  in  support  of  the  view  taken  is 
the  one  we  have  commented  on:  2  Tenu.  Rep.,  55. 
The  ingenious  argument  in  support  of  the  rule  in 
that  ease  is  as  strong  as  can  be  made  in  favor  of 
if,  that  is,  that  a  defendant  knows  the  slrenglh  of 
tia   case,  and    if    he    chooses    to    rely   on    a    plea    in 
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abatement  rather  than  the  actual  facts,  he  ought  to 
be  compelled  to  stand  on  that.  This  argument  assumes 
the  conclusion  that  the  party  has  relied  on  his  plea  in 
abatement  in  preference  to  a  defense  on  the  merits,  when 
on  sound   principle  no   such   thing  is  done  or  intended. 

The  fact  is,  the  law  gives  the  right  to  plead  in 
abatement  in  certain  cases.  It  equally  gives,  in  all 
cases,  the  right  to  defend  on  the  merits  against  an 
unfounded  claim.  The  real  question  is,  does  it  give 
these  rights  with  a  forfeiture  of  any  legal  right  if 
exercised?  If  not,  has  the  court  the  right,  in  a  case 
of  manifest  injustice,  to  impose  such  penalty?  It  is 
clear  this  is  the  principle  on  which  the  theory  rests, 
for  if  a  plea  in  abatement  is  filed,  and  the  facts 
averred  not  proven  to  a  jury  or  a  chancellor,  however 
close  the  issue  on  them,  the  party  loses  his  right  to 
test  the  claim  on  its  merits.  If  he  defends  to  the 
merits  at  first,  he  must  do  so  at  the  sacrifice  of  his 
right  to   plead   in   abatement   or  to   the  jurisdiction. 

In  oases  of  a  trial  at  law  by  a  jury,  the  verdict 
is  almost  conclusive  of  the  result,  even  though  seen 
by  this  court  to  be  wrong,  or  not  such  as  we  would 
have  rendered,  yet  it  must  stind  under  our  rule.  So 
that  the  merits  must,  under  such  a  theory,  be  sacrificed 
to  the  verdict  of  a  jury  on  another  and  different  ques- 
tion, and  that  where  it  is  evident  the  p.rty  had  good 
ground  to  believe  he  could  successfully  maintain  the 
defense,  and  this  court  see  he  ought  to  have  succeeded. 
In  other  words,  he  must  submit  to  the  jurisdiction, 
although  he  believe  fraudulently  obtained,  or  forego 
an   investigation   or   hearing   on   the   merits. 


APRIL  TERM,  1886. 


Battelle  &  Co.  v.  Youngatowa  Roiliog  Mill  Compuij. 

But  to  the  other  cases  Id  our  State.  Chambers  v. 
Raisey  &  Edgington,  Peck,  159,  was  a  plga  in  abate> 
ment  to  an  original  attachment,  demurred  to  or  moved 
to  be  stricken  out,  and  the  motion  overruled,  but 
afterward  the  plea  stricken  out.  The  judgment  was 
reversed  and  the  plea  reinalated,  the  case  directed  to 
be  proceeded  in  on  said  plea,  not  withstanding  the  de- 
fendant had  afterward  plead  in  bar  to  the  merits,  it 
being  held  uo  waiver  of  the  plea.  This  case  holds 
the   true   principle   on    the   question   at   law. 

Hainey  v.  Senderaon,  4  Hum.,  447,  was  a  case  at 
law,  where  a  demurrer  bad  been  properly  sustained 
to  a  plea  in  abatement,  and  defendant  allowed  leave 
to  plead  over,  and  failed  to  do  so.  The  court  gave 
judgment  final,  because  of  such  failure,  but  recognized 
the   right   to   plead   over. 

Boom  V.  Ralh,  4  Heis.,  15,  was  at  law.  Defendant 
declined  to  plead  over,  and  the  court  said  he  had  a 
light  to  do  so,  and  the  demurrer  to  the  plea  having 
been  sustained  below,  it  was  reversed  and  remanded 
for   trial   on   the   plea. 

Ht^b  V.  Parries,  4  Heis.,  58,  was  a  plea  in  abate- 
ment to  an  ancillary  attachment,  which  issue  the  court 
aaid  should  have  been  tried,  if  desired  by  defendant, 
on  the  issue  presented  separately  from  the  case  on  the 
merits,   so   that   the   question   was   not   involved. 

The  case  of  Hendriek  v.  Davis,  3  Cold.,  627,  pre- 
sented the  very  question.  The  chancellor,  on  the 
proof,  decided  agniust  the  truth  of  the  plea  in  abate- 
nent,  and  ordered  the  property  attached  sold,  without 
an    answer,     and     fur    this    the    decree     was     reversed. 


364  JACKSON 


Battelle  <&  Co.  v.  Toangstown  KolliDg  Mill  Company. 

1 ' 

Judge  Milligan  gives  a  boudcI  reason  for  the  opiuioc 
when  he  days,  ^'a  plea  in  abatement  wad  the  propei 
and  only  remedy  to  which  defendant  could  have  re^ 
sorted,  because  an  answer  to  the  merits  would  have 
waived    the  jurisdiction/' 

The  case  of  Klippin  v.  Powell,  6  Heis.,  raised  the 
precise  question.  It  was  insisted,  on  rehearing^  that 
the  filing  of  an  answer  was  a  waiver  of  the  plea  in 
abatement.  It  was  held  the  chancellor  erred  in  over- 
ruling the  plea,  "and  the  party  could  not  be  held 
to  rest  his  case  alone  on  the  question,  whether  the 
chancellor  erred  in  overruling  his  plea.*'  He  was 
bound  to  answer  or  stand  alone  on  the  plea.  "  The 
answer,"  say  the  court,  "could  not  be  held  to 
cure  the  error  of  the  court,  and  overrule  its  decree. 
He  was  entitled  to  raise  the  question  by  plea,  and 
was  deprived  of  its  benefits  by  the  action  of  the 
court." 

Martin  v.  Ramsey,  7  Hum.,  260,  was  a  plea  of 
personal  privilege  by  witness  attending  court  on  sub- 
poena. The  plea  was  overruled  and  defendant  demurred. 
It  was  held  no  waiver  of  the  plea.  There  is  prob- 
ably an  error  in  the  report  saying  the  bill  was 
dismissed,  but  this  does  not  affect  the  principle  de- 
cided, that  answering  over,  after  erroneous  action  by 
the  chancellor  on  a  plea  in  abatement,  is  no  waiver 
of  the   plea. 

This  case  may  be  considered  as  shaken,  if  not  over- 
ruled, by  Wilson  v.  Scruggs,  7  Heis.,  in  a  case  of 
personal  privilege,  but  in  the  case  in  10  Lea,  settles 
that,   in    other    cases,   he    is    to    answer,   as   of  course. 
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These    are    all     the    cases    in    this    court,    we   believe, 
where   these   quest  ion  a   have   been   adjudged. 

There  is  no  case  where  the  principle  Contended  for 
has  ever  been  applied  in  a  cuee  in  chancery,  and  none 
ought  to  be,  nor  any  at  law,  where  the  question  was 
before  the  court  for  adjudication.  Mere  dictum  is  not 
decision  or  authority.  It  would  be  an  adherence  to 
an  arbitrary  technical  rule,  sustained  formerly  at  law, 
in  some  casea,  at  the  sacrifice  of  right,  and  based  on 
no   reason    involving   the   right   of  the   parties. 

Why  should  the  party  in  this  case,  or  in  any 
case,  be  precluded  from  a  trial  on  the  merits  by  the 
decision  against  him  on  a  qoestion  of  jurisdiction  ? 
This  is  always  a  preliminary  question  by  its  very 
nature.  If  the  jurisdiction  is  conceded  by  defendant 
without  contest,  it  only  involves  u  trial  of  the  merits. 
Why  should  a  deci^on  in  fuvor  of  the  jurisdiction  by 
the  chancellor,  or  even  a  jury,  carry  any  more  force? 
The  rea  adjudicata  only  goes  to  the  fuels  in  issue 
involving  this  jurisdiction.  To  say  the  merits  are 
settled  by  it  is  arbitrary  assumption— not  true.  To 
ireat  it  as  true  is  arbitrary  and  contrary  to  the  fact; 
to  deprive  tbe  defendant  of  an  investigation  of  his 
rights,  and  it  may  be,  deprive  him  of  a  right,  without 
even  a  bearing,  equal  to  doing  it  without  due  process  of 
law.  In  fact,  it  might  be  seriously  questioned,  whether 
such  a  practice  is  not  a  violation  of  this  provision 
of  our  Constitution.  At  any  rate,  it  is  practically  as 
effective  as  if  the  party  had  been  permitted  no  de- 
fense at  all,  and  violative  of  the  spirit  if  not  the 
letter    of     the     Constitution.       Tbe    trae    jirinciple     is, 
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thaf  the  case  shall  8tand  as  res  adjudicata  in  its 
further  progress,  precisely  to  the  extent  that  a  fact 
has  been  adjudged,  and  the  decree  be-  subject  to  re- 
view in  this  court  as  in  all  other  cases  of  an  inter- 
locutory decree,  not  settling  finally  the  mattei"s  in 
contest,  after  such  final  settlement  by  final  decree,  and 
an  appeal  or  writ  of  error  prosecuted  to  review  the 
whole  case  by  this  court.  Logically,  it  can  not  be, 
or  in  fact,  that  the  question  of  whether  the  coart  has 
rightly  obtained  jurisdiction  can  settle  the  qQestion  as 
to  whether  the  complainant  in  this  case  has  a  good 
cause  of  action  for  breach  of  contract  against  the  de- 
fendant, nor  would  such  be  the  logical  result  in  any 
case,  unless  it  may  be  such  a  case  as  the  one  in  2 
Tenn.   Rep.   on   which   we   have   commented. 

The  principle  that  underlies  what  we  have  main- 
tained is  what  is  laid  down  in  our  works  on  Equity 
and  Pleading,  and  is  discussed  by  Chancellor  Walworth 
in  Tovmshend  v.  Townshend,  2  Paige  Rep.,  414,  416: 
^^That  where  the  court  decides  against  the  validity  of 
a  plea  in  bar  on  the  merits,  the  defendants  will  not 
be  permitted  to  give  the  same  facts  in  evidence  on 
the  trial  at  law  on  the  general  issue,^'  the  practice 
in  chancery  being,  as  he  says  in  the  previous  part  of 
the  opinion,  that  the  same  matter  can  not  be  intro- 
duced in  the  answer  unless  specially  so  allowed  in 
the  decree  on  overruling  the  matter  of  the  plea.  That 
is,  the  party  shall  not  try  the  same  question  a  second 
time,  unless  he  is  so  permitted  by  the  order  of  the 
court,  naming  the  question.  But  the  whole  theory  of 
the  decision   is,   that    he   may    answer   as   to    all    other 
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matters  not  embraced  in  the  plea.  The  plea  to  the 
jurisdiction  does  not  involve  the  merits  in  any  way, 
and  no  answer  could  be  put  in  to  the  merits  before 
that  plea  is  disposed  of,  but  woald  necessarily  waive 
the  plea  and  be  repugnant  lo  it.  So  the  defendant 
is  compelled  to  wait  the  action  of  the  court  on  the 
plea. 

The  true  principle  is,  that  a  decision  on  a  plea 
shall  be  beld  to  conclude  alt  that  was  in  issue  on 
that  trial  for  all  the  purposes  of  that  case,  but  matter 
not  in  any  way  put  in  issue,  investigated  or  deter- 
mined by  that  trial,  shall  be  open  for  investigation, 
under  sncb  pleadings  as  the  parties  may  present,  and 
on  such  issues  the  court  shall  act,  subject  to  revision 
by   this  court. 

By  section  5153,  of  new  Code,  it  is  provided,  "If 
the  plea  be  found  false,  the  complainant  shall  have 
the  same  advantages  as  if  it  had  been  so  found  by 
a  verdict  at  common  law."  Whatever  is  meant  by 
"advaotsges"  in  this,  it  can  not  feirly  be  strained  to 
mean  that  it  forbids  an  answer  to  the  merits  after 
auch  finding,  and  the  jurisdiction  is  sustained.  It 
would  be  a  conclusion  purely  arbitrary  to  push  it  to 
Boch  a  result.  SufEce  it  to  say,  the  language  does 
Dot  require  such  a  rule  of  practice,  one  so  little  in 
accord  with  the  attainment  of  justice,  and,  as  we  think 
we  have  shown,  so  entirely  illogical  from  the  premise. 
Thiii  case  well  illustrates  the  want  of  logical  sequence 
in  what  is  claimed.  The  defendant  pleads  the  want 
of  jurisdiction  because  be  says  his  property  was  fraud* 
nlently   brought    within     the    jurisdiction   and   attached. 
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Proof  is  taken  on  that  issue  and  found  untrue.  The 
rule  contended  for  is,  therefore,  you  are  indebted 
$3,000  or  14,000  for  breach  of  a  contract  to  deliver 
three  hundred  tons  of  iron,  and  must  have  a  decree 
as  on  confession,  and  risk  all  this  on  appeal,  where 
if  this  court  agrees  with  the  chancellor,  the  decree  on 
pro  conft880  will  be  ai&rmed,  with  no  chance  to  deny 
the  liability.  No  such  practice  is  required  by  the  statute, 
and  no  such  statute  would  ever  be  passed.  A  majority 
of  the  court  is  of  the  opinion  that  the  defendant  had 
the  right  to  answer  over  to  the  merits  after  the  trial 
of  his   plea,   and   it   is   so   adjudged. 

The  Referees  report  that  the  chancellor  erred  in 
finding  the  plea  of  defendant  was  false  in  fact.  To 
this  complainant  excepts  and  say,  ''The  testimony 
offered  at  the  hearing  on  the  plea  establishes  that 
there  was  no  fraud,  misrepresentation  or  concealment, 
or  suppression  of  fact  practiced  in  order  to  induce 
defendant  to  make  sale  of  the  iron  to  John  Mouogue. 
The  real  facts  and  the  apparent  facts  were  the  same. 
The  defendant  made  sale  of  said  iron  to  said  Monogue, 
knowing  at  the  time  that  plaintiffs  resided  in  Memphis, 
Tennessee,  and  intended  to  bring  suit  agaiost  it  on 
the  claim  set  forth  in  the  bill.  This  exception  is 
pointed  to  the  facts  bearing  on  the  issue  made  by  the 
plea  as  they  appear  in  the  proof,  and  raise  the  ques- 
tion whether  what  is  shown  makes  out  a  case  of 
fraud  on  the  jurisdiction,  so  as  to  sustain  the  plea 
and   dismiss   the  present  bill. 

The  proof  on  this  question  makes  out  this  case: 
The  complainants,  intending  to  attach   the   iron   or  pro- 
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ceeds  so  as  to  get  their  suit  tried  at  home,  procured 
MoDogue,  who  was  a  dealer  in  iron  at  Memphit<,  to 
purchase  iron  from  defendaut,  and  agreed  to  take  it 
li'om  him  at  an  advance  of  one  dollur  per  ton  when 
received  by  him.  Monogue  knew  the  purpoEe  of 
complainant  was  to  get  an  attachment  on  the  defend- 
ant's property,  and  was  willing  to  buy  the  iron  and 
give  the  complainants  a  chance  to  attach  proceeds  ior 
the  sake  of  the  profit  offered  him.  Re  bought  in 
the  regular  course  of  his  business,  and  paid  for  the 
iron  when  the  draft  came  and  was  presented,  precisely 
as  agreed,  and  in  a  few  weeks  after  complainants 
paiil  him  as  per  contract.  The  iron  was  delivered 
direct  to  complainant  on  urrival,  on  the  order  of  Mon- 
ogue. Defendant  company  knew  complainant  claimed 
damages  for  alleged  breach  of  contract  in  not  deliv- 
ering the  iron  about  wliich  they  bad  been  negotiating, 
and  intended  to  sue  them,  hut  they  did  not  know 
that  this  iron  was  ordered  by  Monogue  at  their  io- 
mnce,  in  order,  on  complainants'  part,  to  furnish  the 
basis  of  an  attachment  in  Tennessee.  If  they  had 
known  this,  it  is  pretty  certain  they  would  not  have 
accepted  the  order  of  Monogue  for  the  purchase  of 
the  car   load   of  iron. 

It  is  argued,  that  all  the  facts  were  known  to 
(iefendants  which  involved  the  risk  of  an  attachment, 
the  claim  of  complainants,  that  they  lived  in  Memphis 
where  Monogue  lived  and  did  business,  and  they,  with 
such  knowledge,  took  the  risk  and  have  been  caught. 
They  certainly  did  know  all  the  facts  involving  the 
risk  except  the  fact  that  Monogue  was  ordering  the 
24— VOL.  16. 
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iron  for  complainants^  and  they  would  certainly  know 
when  it  arrived  and  have  the  chance  to  reach  its  pro- 
ceeds by  attachment.  The  only  difference  in  the  risk 
in  this  case^  however,  and  in  the  case  of  a  sale  to 
any  other  merchant  in  Memphis,  is  in  the  facility  for 
finding  out  that  the  money  of  respondents  was  io 
Memphis  in  this  case,  whereas,  in  a  sale  to  another 
party,  the  chances  were  less  that  this  discovery  would 
be   made. 

Is  this  a  case  within  the  principle  of  limmons  v. 
OarrisoUy  4  Hum.,  148,  where  a  negro  was  decoyed 
into  this  State  from  Georgia,  for  the  purpose  of  ob- 
taining jurisdiction,  as  the  l)asis  of  a  suit  in  oar  courts. 
Judge  Turley,  in  that  case,  says:  "The  attachment 
laws  were  made  to  enable  our  citizens,  who  have  debts 
due  them  by  non-residents,  to  subject  the  property  of 
their  debtors,  which  may  be  found  in  the  State,  to  their 
demands,  without  being  compelled  to  pursue  redress 
in  a  foreign  tribunal,  but,  it  would  be  monstrous  so 
to  construe  them  as  to  enable  a  rapacious  creditor  to 
give  jurisdiction  to  our  courts  against  non-residents  by 
purloining  their  property  and  bringing  it  into  the 
State." 

This  case  was  unquestionably  decided  rightly,  the 
proof  showing,  as  said  by  the  learned  judge,  that 
complainant  did  entice  and  procure  the  negro  to  come 
to   Tennessee   lor    the   purpose   of  attaching   him. 

Suppose,  however,  the  creditor  in  this  State  had 
procured  a  third  party  to  purchase  the  slave  from  bis 
owner,  at  an  agreed  price  to  be  paid  by  u  draft  at- 
tached   to    the    bill    of   sale,    this    bill   of   sale  to  be 
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delivered  on  payment  of  the  draft,  and  iu  the  meao- 
lime  had  shipped  the  negro,  to  he  delivered  on  pre- 
sentation of  the  hill  of  sale.  The  cases  would  then 
have  been  identical.  Is  the  legal  result  the  same  in 
the  one  case,  however,  as  in  the  other?  A  majority 
of  the  court  If  of  the  opinion  that  the  proof  sustains 
the  plea,  and  the  chancellor  erred  in  finding  it  untrue. 
This  being  so,  the  decree  on  this  point  is  reversed, 
and  rendering  the  decree  the  chancellor  should  have 
rendered,  the  plea  is  held  true,  and  complainants'  biW 
dismissed   with   costs. 

CooPBR,  J.,  dissents  to  the  opinion  on  the  point 
of  allowing  tlie  respondent  to  answer  after  finding  the 
plea   untrue. 

Cooke,  J.,  also  dissents  on  the  point  that  the  plea 
is  false,  holding  the  facts  do  not  make  a  case  of 
fraad  in  obtaining  jurisdiction.  I  very  much  doubt, 
myself,  on  this  question. 


John  W.  Flatt  p.   Mack  Stabler  &  Co. 

HoMBSTRAS.    Stvertionan/  inttreet.     Under  tlie  act  of  1S79,  the  Unde  of  a 
debtor  maj  be  sold  subject  to  the  right  of  homCBlead. 


FROM    m'sAIRY. 


Appeal  in  error  from  the  Circuit  Court  of  McNairy 
county.       G.   H.    NixON,  J, 
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J.   W.   Cherry   for  Flatt. 

D.   W.   Herring   for   Mack   Stadler   &  Co. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  October,  1882,  defendants  recovered  jadgmcDt  I 
in  the  chancery  court  of  Purdy  for  |492.25  against 
the  complainant.  Execution  was  issued  and  levied  by 
the  sheriff  upon  a  small  tract  of  land  then  owned  and 
Occupied  by  complainant,  of  less  value  than  $1,000, 
and  claimed  as  exempt  from  execution  under  the  statutes 
made  for  the  protection  of  heads  of  families  and  mi- 
nors in  and  to  a  homestead  of  the  value  of  $1,000. 
The  land  was  advertised  for  sale  subject  "  to  the  ex- 
isting homestead  rights,"  and  to  perpetually  enjoin 
such  sale,  complainant  filed  his  bill,  with  allegations 
showing  his  right  to  homestead,  and  that  the  value 
of  the  entire  tract  is  not  equal  to  the  thousand  dol- 
lars  exempted   by   statute. 

The  complainant  claims  that  the  said  land  can  not, 
under  the  statute,  be  sold  for  the  satisfaction  of  the 
execution    levied    upon    it. 

The  defendants  demurred  to  the  bill,  and  the  bill 
and  demurrer  thereto  present  the  single  question  whether 
defendants  may  sell,  under  their  execution,  the  interest 
of  complainant,   subject   to   the   homestead   right? 

It  has  been  held  in  several  cases  by  this  court, 
that  this  interest  may  be  subjected  to  the  payment 
of  the  debts  of  the  owner  of  the  laud,  subject  to  the 
rights  of  homestead  secured  by  the  statute.  It  is  in- 
sisted  by   complainant  that   these   decisions  were   made 
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upon  the  law  as  it  stood  previous  to  the  passage  of 
the  act  of  1879,  which  changes  the  law  in  several 
material  particulars,  and  inhibits  the  sale  of  any  in- 
terest   whatever   in   the   land,    by   a   creditor. 

His  Honor,  the  chancellor,  so  held,  and'  overruled 
the  demurrer,  and  the  defendant  appealed  to  this  court. 
The  Referees  recommend  an  affirmance  of  this  decree, 
and    the   defendants   have   excepted    to   their   report. 

In  our  statute  the  declaration  of  the  right  of  home- 
stead is  found  in  the  Constitution  of  1870,  Article 
11,  section  11.  The  provision  is  in  these  words:  "A 
homestead,  in  the  possession  of  each  head  of  a  family, 
and  the  improvements  thereon,  to  the  value,  in  all,  of  one 
thousand  dollars,  shall  be  exempt  from  sale,  under 
legal  process,  during  the  life  of  such  head  of  a  family, 
to  inure  to  the  benefit  of  the  widow,  and  shall  be 
exempted  during  the  minority  of  their  children  occu- 
pying the  same,  nor  shall  said  property  be  alienated 
without  the  joint  consent  of  husband  and  wife,  when 
that  relation  exists.  This  exemption  shall  not  ope- 
rate against  public  taxes,  nor  debts  contracted  for  the 
purchase  money  of  such  homestead  or  improvements 
thereon." 

The  Legislature,  in  1870,  passed  an  act  to  carry 
into  eflFect  the  provisions  of  the  Constitution  quoted, 
the  first  section  of  which  is  almost  in  the  identical 
language  of  the  Constitution:  T.  &  S.  Code,  sec. 
2114  a. 

This  court  has  repeatedly  held  that  this  constitu- 
tional provision  and  this  legislative  act  were  intended 
to  protect   the   right   of  the   use  and  occupation  of  the 
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land   set    apart    as    a    homestead,   and    not  to   disturb 
the   fee    simple    title,    or    equitable    title,   to   the   land  \ 
itself:     4    Lea,    643;     1    Legal   R.,   22;     2   Lea,   579; 
3   Lea,   203;     1    Baxt.,   42. 

In  the  last  named  case,  Nicholson,  C.  J.,  who  de- 
livered the  opinion  of  the  court,  said:  "The  con- 
trolling object  of  the  constitutional  provision,  and  of 
the  statutes  enacted  to  carry  it  out,  is  to  protect  the 
possession  or  occupancy  of  the  homestead — the  home 
of  the  family — from  legal  process,  or  from  alienation 
by  the  husband,  without  his  wife^s  consent  during  the 
life  of^  the  husband,*'  etc.,  and  cites  the  case  of  Black 
V.  Oarran,  14  Wall.,  469,  a  case  arising  upon  the 
Illinois  homestead  law,  which  is  substantially  the  same 
as   ours,  under  the   act   of  1870. 

In  that  case  Judge  Davis  said:  "The  homestead 
exemption  can  not,  in  an  absolute  sense,  be  said  to  be 
an  estate  in  the  land;  the  law  creates  none  and 
leaves  the  fee  as  it  was  before,  but  in  substance  de- 
clares that  the  right  of  occupancy  shall  not  be  dis- 
turbed while  the  homestead  character  exists."  And 
this  has  been  the  uniform  holding  of  this  court  up 
to  the  present  time,  and  consequently  we  have  in  the 
cases  cited,  and  others  not  reported,  that  the  fee  re- 
mained unaffected,  or  rather  not  divested  out  of  the 
owner,  or.  vested  in  those  claiming  the  exemption, 
and  was  therefore  liable  for  the  satisfaction  of  the 
debts  of  the  owner,  subject  to  the  right  of  home- 
stead. 

And  this  construction  was  given  the  act  of  1870, 
notwithstanding    in    some    of   its    sections,    if  literally 
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constraed,  it  -would  seem  to  have  been,  in  some  con- 
tingencies, the  intention  of  the  Legislature  to  vest  the 
title  to  the  land  itself  in  the  beneficiaries  of  the  act. 
For  instance,  in  section  3  (T,  &  S.  Code,  sec.  2116  a), 
■where  real  estate  was  levied  ou,  homestead  was  to  be 
set  apart,  and  the  remainder  only  o(  said  lands  "  shall 
be  subject  to  sale."  This  literally  seems  to  prohibit 
the  sale  of  the  land  set  apart  for  homestead.  And 
again,  where  the  whole  tract  is  sold,  because  not  sus- 
ceptible of  partition,  $1,000  was  to  be  reinvested  in 
a  homestead,  and  when  a  certificate  required  by  the 
act  was  registered^  it  was  declared  in  the  act  that 
"when  registered,  it  shall  vest  in  the  head  of  the 
family,  his  widow  and  minor  children,  as  herein  pro- 
vided, a  good  and  a  valid  title  to  the  land,  exempt 
ircna  execution:  Sees.  4  and  5,  T.  &  S.  Code,  sees. 
2117   and   2118. 

But  the  very  next  section  directs  a  course  of 
descent  inconsistent  with  the  idea  of  an  estate  in 
fee,  which  the  literal  construction  of  the  language 
employed  in  the  latter  part  of  the  preceding  sec 
tion  might  warrant,  yet  it  still  recognizes  the  fee 
in  the  head  of  the  family,  and  shows  the  object  of 
the  act  to  be  to  protect  the  husband,  wife  and 
minor  children  in  the  occupancy  and  use  of  the  home- 
stead. 

But  it  is  insisted  that  the  act  of  1879  materially 
alters  and  enlarges  the  rights  of  the  beneficiaries,  as 
they  were  held  by  this  court  to  be,  under  the  act 
of  1870,  and  vests  them  with  an  absolute  estate  in 
fee  in   the   exempted   property. 
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The  act  of  1879  is  entitled:  "An  act  to  amend 
the  homestead  law  by  amending  section  2110a,  2114a 
and  2116  a  of  the  Revised  Code."  The  first  section 
provides  "that  section  2110a  of  the  Revised  Code  be 
so  amended  as  to  read,  "a  homestead,  or  real  estate 
in  the  possession  of  or  belonginy  to  each  'head'  of 
a  family,  and  the  improvements  thereon,  if  any,  to 
the  value,  in  all,  of  $1,000,  shall  be  exempt  from  ex- 
ecution, attachment  or  sale  under  legal  process,  and 
each  head  of  a  family  owning  real  estaie  shall  have 
the  right  to  elect  where  the  homestead  or  said  exemption 
shall  be  set  apart,  whether  living  on.  the  same  or  not " : 
See   Pamphlet  Acts,   page  213. 

By  comparing  the  above  with  section  2110  a  (T. 
&  S.  Code),  it  will  appear  that  the  purpose  of  the 
Legislature  was  to  give  the  head  of  the  family  Ihe 
privilege  to  take  as  his  homestead  that  which  he  actually 
occupied,  to  which  section  2110  a  confined  him,  or  at 
his  election,  to  take  other  lands  on  which  he  did 
not  live,  and  the  true  construction  of  said  section  1 
is,  that  the  head  of  the  family  may  elect  "where  the 
homestead  or  said  exemption  shall  be  set  apart,"  upon 
any  real  estate  he  owns.  But  it  is  not  intended, 
nor  does  the  language  imply,  that  the  homestead  or 
exemption  is  to  be  held  by  any  different  or  more 
absolute  character  of  title  in  the  one  case  than  in 
the  other.  The  words  italicized  in  the  act  of  1879 
are   added   to   section   2110  a. 

Section  2  of  the  act  of  1879,  U  in  amendment  of 
2114  a,  and  provides  that  it  be  so  amended  as  to  read 
"a   homestead    {or  real  estaie)    in   the   possession    of  {or 
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belonging  to)  each  head  of  a  family,  and  the  improve- 
ments, if  any,  etc.,  shall  be  exempt,  a3  provided  in 
the  amended  aectiou,  and  then  proceeds  to  provide 
Ihat  the  exemption  shall  inure  to  the  benefit  of  hig 
widow  and  children.  Then  follow  provisos  identical 
with    those   in    the   amended   acts. 

The  amendments  consist  in  inserting  the  words  "or 
real  estate,"  "or  belonging  to,"  and  "if  any,"  which 
changes  are  intended  to  make  this  amended  sectiou 
conform  to  the  provisions  inserted  in  the  first  sec- 
.  tion,  allowing  the  homestead  in  other  real  estate  than 
that  actually  occupied  by  the  head  of  the  family; 
and  in  that  part  of  the  act  as  amended  which  gives 
the  exemption  in  favor  of  the  '"widow  and  children," 
without  restricting  it,  in  words,  to  the  minor  chil- 
dren, or  during  their  minority,  as  in  the  amended 
section. 

It  is  argued  that  this  gives  all  ihe  children  equally 
an  exemption,  and  provides  that  it  shall  be  exempt 
from  sale,  in  any  way,  at  the  instance  of  the  creditor. 
Section  2116  a  is  re  enacted  in  all  respects  by  sec- 
tion 3  of  the  act  of  1879,  except  that  the  head  oi 
the  family,  where  his  whole  tract  is  levied  on,  if 
so  desired  by  him,  may  have  said  homestead  set  apart 
els(?where  than  out  of  the  land  including  the  mansion 
and   outhouses. 

The  sections  proposed  to  be  amended  were  all  spec- 
ified and  the  amendments  have  been  stated.  It  seems 
to  us  that  the  ameudmcnt  designed  was  to  allow 
the  head  of  the  family  to  locate  his  exemption  upon 
any  part   of   his   real    estate,   and    to   relieve   him  from 
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the   necessity   of  taking   it   upon   the   part   actually  oc- 
cupied   with   the   improvement. 

The  second  section^  it  is  true,  uses  the  words,  ''  his 
widow  and  children,"  a«  succeeding  to  the  benefit  of 
the  exemption,  yet  we  think  it  was  intended  to  mean 
"minor  children."  And  this  opinion,  we  think,  is 
sustained,  not  only  from  the  manifest  purpose  of  the 
act,  to  benefit  the  widow  and  dependent  children,  but 
from  other  parts  of  the  act  of  1870,  which  are  not 
affected   or   changed   by  the   act  of  1879. 

There  is  nothing  in  the  act  of  1879  which,  with- 
out a  very  technical  construction,  shows  any  purpose 
to  confer  a  fee  simple  estate.  The  Constitution  and 
the  acts  of  1870  and  1879  all  show  a  desire  and  pur 
pose  to  secure  a  homestead,  and  the  freedom  from 
execution  sale  of  the  land  has  been  construed  by  this 
court  as  intended  simply  as  an  exemption  of  the  home- 
stead right  of  use  and  occupancy  from  disturbance  by 
said   sale. 

Section  2119  a  of  Thompson  &  Sieger's  Code,  which 
section  is  not  disturbed  by  the  act  of  1879,  provides: 
"The  homestead  exempt  in  possession  of  the  husband 
shall,  upon  his  death,  go  to  his  widow  during  her 
natural  life,  with  the  products  thereof,  for  her  own 
use  and  benefit,  and  that  of  her  family  who  reside 
with  her,  and  upon  her  death  shall  go  to  the  minor 
children  of  deceased  husband,  free  from  debts  of  father, 
mother  and  minor  children,  and  when  the  minors 
die  or  arrive  at  age  the  land  may  be  sold,  and  pro- 
ceeds distributed  amongst  the  heirs  of  deceased  head 
of  the   family."       This   section    shows   that   the  exemp- 


APRIL  TERM,  1886.  379 


Flatt  V,  Stadler  &  Co. 


tion  contaiued  in  second  section  of  the  act  of  1879, 
was  in  favor  of  the  minor  children,  and  was  so  un- 
derstood  and    intended. 

Section  2120  a  of  Code  (T.  &  S.),  being  eighth  sec- 
tion of  the  act  of  1870,  provides  that  on  the  death 
of  the  head  of  the  family,  without  widow  or  minor 
children,  the  land  may  be  sold  for  payment  of  his 
debts,   etc. 

These   two    sections    last    cited    show    that   the   fee 
remained    in    the    head    of    the    family,   that   title   de- 
scended  to   his   heirs-at-law  discharged   of    the   eucum"- 
brance   of  homestead    when    his    widow    died    and   his 
minor   children  attained    full    age.       There    is    nothing 
inconsistent    in   the    unamended   sections   of    the   act   of 
1870    with   the   act   of  1879,  which  only  by  its  amend- 
ment  of  the   particular  sections   specified   sought  to  re- 
move   the    restriction    which     was    contained    in   those 
sections,  which  required    the   homestead  to  be  set  apart 
of  that   part   of    the   owner's   land    then   actually  occu- 
pied   by  him   as   a   homestead,    no     matter    how    much 
he    might    desire    to    have    it    located    on   other   lauds 
that    belonged   to    him. 

The  whole  of  the  acts  upon  this  subject  should 
be  construed  together  as  one  act,  and  if  there  is 
any  seeming  conflict,  it  should  be  so  construed  as 
to  give  effect  to  the  will  of  the  law  making  power. 
But  we  think  there  is  no  real  conflict  in  the  object 
and  design  of  the  several  statutes,  nor  any  purpose 
by  the  act  of  1879  to  alter  the  then  existing  law 
further  than  to  give  the  owner  of  the  land  the  power 
to   locate   his   homestead    upon   any   part   of  it. 
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The  result  is,  that  the  land  is,  in  our  opinion, 
liable  to  sale  for  the  payment  of  complainants'  debts, 
subject  to  the  right  of  homestead.  The  exceptions 
to  report  of  Referees  will  be  sustained  and  the  re- 
port set  aside,  the  chancellor's  decree  reversed,  the 
demurrer   will    be   sustained   and   the   bill  dismissed. 


Louisville,  Nashville  &  Great  Southern  Rail- 
road Company  v.  Z.   Katzenberger. 

Loss  OF  Baooaoe.  Liability  for.  K.  purchaeed  a  railroad  ticket,  and 
also  a  Pullman  car  ticket,  over  the  Loaisville  &  Nashville  Railroad, 
from  Cincinnati  to  Memphis.  The  Pullman  car  ticket  had  printed 
upon  its  face,  "  wearing  apparel  or  baggage  placed  in  the  car  will  be 
entirely  at  the  risk  of  the  owners."  K.  turned  his  valise  over,  on 
entering  the  Pullman  car,  to  the  porter:  At  G.  the  valise  was  missed 
and  could  not  be  found.  Hddiy  first,  the  railroad  company  was  liable 
for  loss  of  the  valise;  second,  no  contract  with  the  Pullman  car  com- 
pany could  relieve  the  railroad  company  from  such  liability ;  third, 
in  a  suit  against  the  railroad  com{)any  alone,  the  condition  printed 
on  the  Pullman  car  ticket  would  have  no  bearing  on  the  case. 


FROM    SHELBY. 


Appeal   in   error   from   the   Circuit   Court   of  Shelby 
county.      J.   O.   Pierce,   J. 

EsTES   &   Ellett   for   R:iilroad    Company. 

L.   &   E.   Lehman  for   Katzenberger. 

Freeman,  J.,  delivered   Ihe   opinion   of  the   court. 

Katzenberger,    the     plaintiff     below,     purchased    a 
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ticket  at  Cincinnati,  Ohio,  and  got  on  cars  at  Louis- 
ville Junction,  in  Kentucky,  the  defendant  company's 
road,  for  the  city  of  Memphis.  He  also  purchased 
a  ticket  entitling  a  berth  from  the  conductor  in  charge 
of  'he  Pullman  sleeper  attached  to  the  train  on  which 
he  was  to  travel.  He  gave  his  satchel  or  valise  to 
the  porter  of  the  sleeper  on  entering  the  car,  had 
his  berth  made  down,  and  on  retiring  gave  his  sleeping 
car  ticket  to  the  porter,  it  being  about  10  o'clock 
at  night.  At  this  time  the  porter  informed  hira  the 
valise  was  too  large  to  go  under  the  seat,  and  he  left 
it  where  he  had  seen  it  placed  by  the  porter  of  the 
train  on  entering,  to  wit,  on  a  seat  near  the  middle 
of  the  car,  the  conductor  sitting  beside  it.  When 
the  car  reached  Guthrie,  on  or  near  the  line  be- 
tween Tennessee  and  Kentucky,  the  valise  was  missed 
and  could  not  be  found.  The  valise  contained  va- 
rious articles  of  wearing  apparel,  and  the  jury  have 
fiiund  a  verdict  for  plaintiff  below  for  (ine  hnndred 
dollars. 

It  is  proper  to  state,  that  the  ticket  given  for 
tlie  berth  by  the  conductor  of  the  Pullman  car,  had 
in  print  on  the  face  of  it  the  following:  "Wearing 
apparel  or  baggage  placed  in  the  car  will  be  entirely 
at  the  risk  of  the  owners."  This  ticket,  however, 
as  shown,  only  being  the  ticket  of  the  Pullman  Car 
Company,  and  the  railroad  company  not  being  a  party 
to  it,  or  so  shown,  farther  than  the  fact  that  the 
sleeper  was  part  of  its  train,  can  have  no  bearing 
on  the  present  case,  where  the  suit  is  against  the 
railroad  company  alone.      What  effect  it  might  have 
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in   a   suit   against   the  Pullman  Car  Company,  we  need 
not   discuss  or   determine,   at   least   for   the   present. 

The   suit   being    against   the   railroad  company  as    a 
carrier  of  passengers,  the  question  is  as  to  the  measure 
of  liability   incurred   by   such   company   where   its  pas- 
senger  exercises   his    option   to   ride    on    a    sleeper     of 
the    Pullman    Car    Company,   whose   cars,   by   contract 
with   the   railroad    company,   make    part    of   its   train, 
and   is   thus   contracted    for   in     view   of    the    conven- 
ience  of  its   passengers,  as   well  as  the  increased  profit 
to   the   company,   by   reason   of    being   able   to   furnish 
such    a    comfort   and    convenience,   thereby   increasing, 
at   competing   points   at    least,   its   patronage   over   any 
road   that   should   fail   to   furnish   such   advantages. 

At  one  time  it  was  held  that  the  proprietors  of 
public  conveyances  which  carried  passengers,  were  not 
responsible  as  common  carriers  for  the  baggage  or 
luggage  of  passengers,  unless  a  distinct  price  was  paid 
for  its  carriage.  It  is  said,  however,  in  Hutchison 
on  Carriers,  section  678,  "But  now  it  is  too  well 
established  to  be  controverted,  that  in  the  carriage 
of  the  passenger's  baggage,  the  carrier  incurs  the  full 
responsibility  of  the  common  carrier  of  goods,  and 
becomes  an  insurer  of  its  safety  against  any  accident 
which  is  not  the  act  cff  God  or  the  public  enemy, 
or  the  fault  of  the  owner  or  passenger  himself.  For 
this  is  cited  numerous  cases:  Macrow  v.  Railroad 
Company y  6  L.  Rep.,  2  B.,  612;  Great  Western  Rail- 
road  Company  v.  Goodmany  12  Com.  B.,  313;  Mar- 
shall V.  Railroad  Company,  21  Com.  B.,  655;  Butcher 
V.   Railroad    Company   16    Com.  B.,  13;     and   Story  on 
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Bailm.,  sec.  499.  This  doctrine,  we  take  it,  is  not 
controverted  by  the  learned  counsel  as  the  settled 
law    of  this   country    as    well   as    England. 

"The  general  adoption  of  the  rule,"  says  Mr.  Hutch- 
ison in  a  note  to  page  635  of  his  work  on  Carriers, 
"is  no  doubt  attribulable  to  the  evident  necessity  which 
those  who  travel  are  under  to  carry  baggage,  and  to 
the  fact  that  tiie  contract  to  carry  baggage  was  nec- 
essary to  make  the  contract  to  carry  the  passenger  at 
all  advantageous.  Nor  can  there  be  any  hardship 
or  injustice  in  such  a  rule,  as  it  is  in  the  power  of 
the  carrier  to  charge  such  rate  for  passage  as  will 
compensate  him  for  the  responsibility  he  assumes  of 
the  passenger's  baggage."  We  add,  a  very  email  charge 
would  prove,  in  the  long  run,  profitable  to  the  rail- 
road, losses  from  this  source  not  being  great,  and  the 
articles  embraced  in  the  term  luggage  not  generally 
of  great  value.  It  is.  also  well  settled,  and  that  in 
accord  with  the  nature  of  the  contract,  that  all  reaaon- 
able  liberality  is  allowed  to  the  passenger  in  control 
of  his  lu^;age  for  the  purpose  of  its  use  upon  the 
journey,  without  releasing  the  carrier  from  his  obli- 
gation to  "see  to  its  safety.  Especially  would  this 
be  true  as  to  the  character  of  higgage  involved  in 
this  case,  a  valise  containing  clothing  for.  use  on  the 
journey:  Hutchison  on  Carriers,  sec.  694,  et  seq. 
There  appears  no  special  custody  of  the  itaggage  in 
this  case,  more  than  the  fact  of  taking  it  into  the 
Pullman  car  and  delivering  it  to  the  porter,  who 
placed  it  on  a  seat  opposite  the  owner.  But  the 
main   argument    of    the    learned   counsel     in    this   case 
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is  ba^ed  on  the  contract  with  the  Pullman  Car  Com- 
pany, exempting  it  from  liability  for  baggage,  and, 
also,  that  the  conductor  and  porter  were  prohibited, 
by  a  regulation  of  the  sleeping  car  company,  from 
taking  charge  of,  or  assuming  responsibility  for,  such 
luggage.  As  we  have  said,  we  do  not  see  that 
this  contract  can  have  any  proper  bearing  on  the 
liability  of  the  railroad  company,  the  general  carrier 
who  had  engaged  to  transport  plaintiff  and  his  bag- 
gage from  the  junction  to  Memphis,  using,  as  part  of 
the  means  so  to  do,  the  sleeper  of  the  Pullman  Car 
Company,  provided  for  its  own  advantage  by  special 
contract  with  that  company,  and  by  its  contract  of 
H!  carriage,   by   settled   law,  incurring  all   the   responsibil- 

ities  of  a   common   carrier   of  passengers. 

The  question  pressed  on  us,  that  the  sleeping  car 
in  question  was  owned  by  the  Pullman  Car  Company, 
provided  at  its  own  expense  with  a  conductor  and 
porter,  to  whom  was  committed  the  immediate  control 
of  its  interior  arrangements  and  management,  was 
thoroughly  considered  by  the  Supreme  Court  of  the 
United  States,  in  its  application  to  the  responsibility 
of  the  railroad  company,  in  the  case  of  Pennsylvafiia 
Company  v.  Roy,  12  Otto,  102  U.  S.,  452,  et  aeq. 
This  case,  it  is  true,  was  an  action  for  injuries  sus- 
tained to  the  person,  but  sustained  by  reason  of  the 
supposed  ^or  assumed  defective  construction  of  the 
sleeper  in  which  the  passenger  was  riding  at  the  time. 
In  fact,  he  was  riding  at  the  time  in  a  different 
sleeper  from  the  one  in  which  he  had  his  berth,  with 
a    friend,   and,    therefore,    a    stronger    case    than    the 
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present.  The  defendant  railroad  company  earnestly 
pressed  the  argument  that  the  railroad  company  was 
not  responsible,  because  of  the  contract  of  the  railroad 
with  the  Pullman  Car  Company,  similar  to  the  one  in 
this  case,  and  that  company  was  alone  liable,  having 
independent  control,  to  a  great  extent  at  least,  of  its 
sleepers. 

The   circuit   court  of  the   northern   district   of   Illi- 
nois,  before    which    the    case    was    tried,   charged   the 
jury,  that  "  the  defendant  has  oflfered  to  prove  that  the 
car   in    which    the    plaii^tiff    was   injured,    was   not    the 
actual  property  of  the"^  defendant,  but  was  the  property 
of  another   corporation.       But   I   instruct   you,  as   part 
of    the    law    in    tljis    case,   that   if    the   car   composed 
part   of    the    train,  in    which     the    plaintiff    and    other 
passengers  were   to   be   transported  upon  their  journey, 
and   the   plaintiff,  ^  while   in   that,  without   any   fault   of 
his   own,   and   by   reason   either   of   the   defective   con- 
struction of  the  oar,  or  by  some  negligence  on  the  part 
of  those   having  , charge   of  the   car,   was   injured,   then 
the   defendant   is.  liable.       The  Supreme   Court,  Harlan 
J.,   delivering   the   opinion,   held    this    charge    correct, 
saying,    "The   court   only   applied   to    a    new    state   of 
facts    principles    very   generally   recognized    as    funda- 
mental  in    the   l^w  of   passenger   carriers.      Those  thus 
engaged   are   under   an   obligation,    arising   out    of    the 
nature   of  their   employment,  and  on   grounds  of  public 
policy   vigorously   enforced,  to    provide    for   the   safety 
of   passengers    wliom    they    have    assumed    for   hire   to 
carry  from   one    place   to   another."      "As   between  the 

parties   now  before   the   court,"   the    court    say,     "the 
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agents  of  the  Pullman  Car  Company,  were,  in  law, 
the  servants  of  the  railroad  company  for  the  purposes 
of  this  contract  of  transportation.  Their  negligence,  or 
the  negligence  of  either  of  them,  as  to  any  matters 
involving  the  safety  or  security  of  passengers  while 
being  conveyed,  was  the  negligence  of  the  railroad 
company.  The  law  will  not  permit  a  railroad  com- 
pany, engaged  in  the  business  of  carrying  persons  for 
hire,  through  any  device  or  arrangement  with  a  sleep- 
ing car  company,  whose  c5fra  are  used  by  the  railroad 
company  and  constitute  a  part  of  its  train,  to  evade 
the  duty  of  providing  proper  n^eans  for  the  safe  con- 
veyance  of  those  whom  it  has  agreed  to  convey": 
12  Otto,  102  U.  8.,  page  457,  citing  Wharton  on 
Negligence,   and   other   authorities. 

We  think  these  principles  sound,  and  meet  the 
reasonable  demands  of  a  proper  public  policy  in  such 
cases.  The  carriage  of  the  baggage,  being  but  an 
incident  to  the  contract  of  carriage  of  the  passenger, 
and  part  of  that  contract:  Hutchison  on  Carriers, 
sec.  678.  The  same  principle  thus  applied  is  appli- 
cable to  the  incident  as  to  the  .principal  contract. 
The  defendant  company  can  not  escape  the  liability 
incurred  by  its  contract,  by  any  device  or  arrange- 
ment with  the  Pullman  Car  Company  by  which  its 
cars  are  contracted  for  in  aid  of  the  business  of  the 
railroad  company.  The  latter  must  respond  to  its 
obligations  as  a  carrier  of  passengers,  whether  it  carry 
on  the  sleeper  of  the  Pullman  Car  Company,  or  in 
its  own  coaches  provided  by  itself.  We  do  not  feel' 
called   upon  to   review  the   various  cases  cited   by  de- 
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fendant'a  counsel  on  the  liabititj  of  sleeping  car  com- 
panies, under  their  peculiar  contract  to  furnish  a.  sleep- 
ing department  with  certain  conveniences.  Such  cases 
are  of  interest,  but  do  not  solve  the  present  case, 
where  the  carriei'  of  passengers  is  sued  for  a  breach 
of  his  undertaking.  We  think  we  have  correctly 
measured  his  responsibility  as  given  In  this  opinion. 
The  court  below  charged  in  general  accord  with  this 
theory,  and  the  Keferees  report  in  favor  of  an  a£Brm- 
ance. 

We   affirm    the  judgment  and  approve  the  conclu- 
sions  of  the   report. 


Memphis  &  Charleston  RAir.BOAD  Cohpast  et  al. 
tt.  Ed.  Johnson. 

Appeals.  Foaer  cf  eowrt  over,  A  court  has  no  power  t«  set  uide  » judg- 
ment from  which  no  appeal  haa  been  taken  within  ihirtj  daja,  and 
render  a  new  judgment  for  the  purpose  of  allowing  an  appeal. 


FfiOH    SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of 
county.       J.    O.   Pierce,   J. 

PosTON   &  PosTON   for  Railroad    Company. 

B.   B.   Babnes   for   Johnson. 

Cooke,   J.,   delivered   the   opinion   of  the   court. 

By  the    act    of    1835,    chapter  66,  section   1,  il 
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provided,  "  that  hereafter  wben  an  appeal,  or  an  ap- 
peal in  the  nature  of  a  writ  of  error,  is  prayed  from 
a  judgment  or  decree  of  an  inferior  court  to  the  Su- 
preme Courfc,  the  appeal  shall  be  prayed  for  and  ap- 
peal bond  shall  be  executed,  or  the  pauper  oath  taken 
within  thirty  days  from  the  judgment  or  decree,  if 
the  court  holds  so  long,  otherwise  before  the  adjourn- 
ment of  the  court,  but  for  satisfactory  reasons  shown 
by  affidavit,  or  otherwise,  and  upon  application  made 
within  the  thirty  days,  the  court  may  extend  the  time 
to  give  bond  or  take  the  oath  in  term  or  after  adjourn- 
ment, but  in  no  case  more  than  thirty  days  additional/' 

By  section  2  of  said  act,  it  is  provided,  "that  in 
all  cases  where  the  appeal  has  not  been  prayed  for 
within  the  time  prescribed  by  the  first  section  of  this 
act,  the  judgment  or  decree  may  be  executed.''  And 
by  section  3  the  act  was  made  to  take  effect  from 
and   after   its   passage. 

On  September  29,  1885,  the  defendant  in  error, 
Johnson,  recovered  a  judgment  against  the  plaintifls  in 
error,  in  the  circuit  court  of  Shelby  county,  for  $1,200, 
said  cause  having  been  tried  by  the  court  without  the 
intervention    of  a  jury. 

On  October  13,  1885,  the  plaintiffs  in  error  ten- 
dered their  bill  of  exceptions,  which  was  signed  and 
sealed  by  the  court,  and  made  part  of  the  record  in 
the  cause.  But,  so  far  as  this  record  shows,  no  ap- 
peal was  either  prayed  or  granted,  and  no  appeal 
bond  was  executed  or  oath  taken,  and  on  November 
2,  1885,  the  plaintiff  below,  Johnson,  caused  execution 
to  be  issued   upon    said   judgment    and    placed     in    the 
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hands  of  the  sheriff  of  Shelby  county,  the  term  of  the 
court   having   still   continncd. 

Od  October  3,  1886,  "it  being>  shown  to  the  court," 
as  the  record  recites,  "  that,  by  inadvertence  of  de- 
fendants' counsel,  their  appeal  was  not  perfected  wilhiD 
the  thirty  days  required  by  the  act  of  1885,  it  was 
ordered  that  said  judgment,  rendered  herein  Septem- 
ber 29,  1885,  be  set  aside  aod  for  naught  held,  and 
that  said  judgment  be  and  tlie  same  is  now  rendered 
in  favor  of  the  plaiutiflF,  and  his  damuge  asseBsed  at 
$J,200."  And  formal  judgment  was  thereupon  ren- 
dered agaiust  said  defendant  company  for  said  sum, 
and  execution  awarded.  The  court  also  myde  an  order 
quashing  the  execution  issued  upon  the  judgment  ren- 
dered on  September  29,  1885,  and  which  the  court 
had    undertaken    to   set   aside,   as   above   stated. 

The  defendants  below  moved  the  court  for  a  new 
trial  upon  this  last  judgment,  rendered  November  3, 
1885,  which  motion  was  overruled,  and  au  appeal  from 
this  judgment  was,  on  the  same  day,  prayed  and  granted 
and  appeal  bond  executed,  and  au  order  made  that 
the  bill  of  exceptions  filed  October  13,  1885,  to  said 
Judgment  of  September  29,  1885,  be  lefiled  as  <yi  tiie 
date  of  said  last  judgment,  and  stand  as  the  bill  of 
exceptions,  showing  all  proceedings,  etc.,  had  in  ar- 
riving at  said  judgment  rendered  November  3,  1885, 
said,  last  aumed  judgment  having  been  rendered,  as 
the  entry  states,  upon  the  same  evidence  and  same  pro- 
ceedings as  the  first.  "The  first  judgment  having 
been  set  aside  and  formally  reentered  in  order  to 
permit  an   appeal   to   be   taken    afler   the   expiration   of 
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the  thirty  days  limited  by  act  of  1885,  the  court  find- 
ing that  the  failure  to  take  it  within  the  thirty  days 
was  an  oversight  of  defendant's  attorneys.'*  The  de- 
fendant in  error  has  moved  to  dismiss  this  appeal, 
having  also   filed   the  records   for   writ  of  error. 

The  general  doctrine  is  unquestionable,  that  the 
judgments  and  decrees  of  courts  of  record  are  under 
the  control  of  the  court  during  the  continuance  of  the 
term  at  which  they  are  rendered,  but  we  think  the 
efiect  of  the  statute  of  1885,  above  cited,  was  to  take 
away  this  control  over  judgments  and  decrees  after 
the  expiration  of  thirty  days  from  their  rendition, 
where  no  appeal  is  prayed  and  granted,  and  no  ap- 
peal bond  executed  or  oath  in  lieu  thereof  taken,  or 
application  made,  within  that  time,  for  the  extension 
of  the  same,  as  required  by  the  first  section  of  said 
act,  although  the  term  may  continue  longer,  and  such 
was  the  manifest  intention  of  the  Legislature.  We 
hold,  therefore,  that  his  Honor,  the  circuit  judge,  had 
no  power  to  set  aside  said  judgment,  rendered  Sep- 
tember 26,  1885,  or  to  quash  said  execution,  any  more 
than  he  would  have  had  at  a  subsequent  term  of  the 
court.  And  as  is  aflSrmatively  shown  by  the  recitals 
of  the  record,  above  cited,  said  original  judgment  was 
attempted  to  be  set  aside  and  a  new  judgment  at- 
tempted to  be  rendered  solely  for  the  purpose  of 
granting  an  appeal  to  the  defendants  below,  to  which 
they  were  not  entitled  by  law,  and  no  subsequent 
trial,  in  fact,  was  had,  the  entire  proceedings  subse- 
quent to  the  signing  said  bill  of  exceptions,  on  October 
13,   1885,   were   coram  non  judice  and   void. 
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Said  motion  will,  therefore,  be  sustuiiied,  said  ap- 
peal dismissed  and  a  procedendo  awarded  to  said  circuit 
court  to  collect  said  judgment  ot  September  29,  1885, 
which   remains   in    full    force. 


William  D.   Whitelaw  v.   Memphis  &  Chaeleston 
Railboad  Compaht. 

1.  Neouoebcb.    Fkading.     Injury  to  Krvanl.     If  ia  an  action  againat  a 

railroad  company  for  aa  iajur;  to  the  plaiatiff's  eyes  by  a  fragment 
of  sleel  struck  ofi  bj  liini  in  working  on  an  engine  with  a  coli]  chisel, 
the  declaration  fails  to  aver  any  fact  tending  to  ehow  that  he  was 
not  rightfully  put  at  the  particular  work,  or  that  the  cutting  of  ateel 
with  a  cold  chiael  was  not  such  work  as  an  employe  of  the  plain- 
tiif's  age  and  experience  might  be  employed  at,  the  declaration 
would  be  fatally  defective  on  demurrer. 

2.  Master  akd  Sebvuh'.    Duly  to  /arnith  tuilabU  looh.     ToiUh  and  in- 

tzperUnee  qf  employe.  It  is  the  duty  of  the  master  to  furnish  his  em- 
ploye with  suitable  tools  for  the  performance  of  the  duties  to  which 
he  may  be  assigned,  and  to  give  such  instructions  to  a  youthful  and 
iaezperienced  employe  as  would  enable  him,  with  the  exercise  of  or- 
dinary care,  to  perform  the  duties  of  hia  employment  with  safely  to 
himselL 

3.  Pleadino.    injury  to  aervanl.   A  declaration,  therefore,  would  be  good 

on  demurrer,  which  averred  that  the  plaintiff,  a  youth  of  about  nine- 
teen years  of  age,  had  never  in  fact  been  employed  in  the  particular 
work  in  the  doing  of  which  the  injury  sued  for  was  incurred,  and 
was  ignorant  of  the  proper  tools  to  perform  the  work  with  safely, 
was  not  instructed  by  the  defendant  as  to  the  danger  of  the  work, 
nor  fnrnished  with  suitable  tools  to  do  the  work. 


FROM    SHELBY. 


Appeal   ill   error  from   the   Circuit    Court   of  Shelby 
county.       J.   O.   Piekce,   J. 


392  JACKSON : 


Whiteiaw  v.  Railroad  Company. 


Gantt  &  Pattebson   for   Whiteiaw. 
Humes  &  Poston   for   Railroad   Company. 
CoorER,  J.,   delivered   the   opinion  of  the  court. 

The  circuit  court  sustained  the  demurrer  to  the 
plaintiff's  declaration  in  this  case,  and  the  Referees 
recommend  an  affirmance  of  the  judgment.  The  plain- 
tiff excepts. 

The  action  is  brought  to  recover  damages  for  a 
personal  injury  incurred  by  the  plaintiff  while  in  the 
defendant's  service.  The  declaration  contains  two  counts. 
The  substance  of  the  first  count  is,  that  the  plaintiff, 
being  a  minor  of  tender  years,  entered  the  service  of 
the  defendant  in  the  year  1876,  in  the  county  of 
Shelby,  and  in  the  year  1878,  was  placed  in  the  ma- 
chine shop  of  the  defendant  in  said  county,  there  to 
learn  the  business  of  a  practical  machinist;  that  after 
he  had  been  two  years  in  the  employment  of  defendant 
in  the  machine  shops,  and  had  about  half  finished  the 
term  he  was  to  serve  in  order  to  acquire  a  knowledge 
of  the  business,  and.  being  then  not  exceeding  nineteen 
years  of  age,  he  was  taken  from  the  machine  shop 
and  put  to  work  at  the  repairing  of  an  engine  in 
the  defendant's  round-house;  that  whilst  at  said  work, 
a  fragment  of  the  steel  upon  which  he  was  working 
with  a  cold  chisel,  in  making  said  repairs,  was  cut 
or  broken  off^  and  struck  him  in  one  of  his  eyes 
with  such  force  as  to  destroy  the  sight  of  that  eye,  and, 
as  a  consequence  thereof,  he  afterward  lost  the  sight 
of  the   other   eye,   etc. 
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The  second  count  contains  the  same  averments  as 
the  first  count,  with  some  additions.  It  avers  that  of 
the  two  years  that  had  elapsed  since  the  plaintifiF's 
entrance  into  defendant's  machine  shops,  he  was  at 
work  two  months  on  the  drill  press,  three  months 
on  the  boring  mill,  two  months  on  the  plane,  and  eight 
months  as  fireman  on  one  of  defendant's  locomotives; 
that  he  had  worked  two  months  on  the  floor  in  re- 
pairing department,  the  only  place  that  qualifies  one 
for  the  round-house,  and  that  he  had  worked  in  the 
rouod-house  only  twice  prior  to  the  accident  com- 
plained of,  and  upon  each  of  these  occasions  he  was 
under  the  control  and  direction  of  a  skilled  mechanic, 
and  the  work  not  difiicult;  that  he  had  never  been 
engaged  at  work  similar  to  that  at  which  he  was 
hurt,  and  was  ignorant  of  the  dangers  incident  thereto, 
or  how  to  avoid  them;  that  the  work  he  was  re- 
quired to  do  was  such  as  only  skilled  mechanics  and 
masters  of  the  trade  could  do  with  safety;  that  under 
the  circumstances  a  mechanic  of  experience  would  not 
have  attempted  to  cut  ofiF  the  steel  piece,  upon  wliich 
the  plaintiff  was  making  said  repairs,  but  would  have 
driven  it  out  with  a  })in  punch  or  drift,  as  he  has 
learned  since  the  accident;  that  he  was  not  aware 
at  the  time  that  said  steel  pin  could  be  so  driven 
out,  defendant  never  having  instructed  him  touching 
the  same,  and  he  having  no  experience  that  would 
give   him   said    knowledge. 

Both  counts  in  the  declaration  contain  averments 
that,  "by  the  contract  of  employment,"  and  by  reason 
of  the  plaintiff's  inexperience  and  youth,  it  was  the  duty 
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of  the  defendant  to  fhtoe  plaintiff  in  no  work  involv- 
ing great  hazard,  no  such  hazard  being  incident  to 
such  employment  in  said  machine  shop,  and  to  instruct 
him  in  the  use  of  the  tools  employed  in  the  trade, 
and  in  the  manner  of  executing  all  work  pertaining 
to  the  trade,  so  as  to  guard  him  against  injury  from 
inexperience  in  the  use  of  the  tools,  and  in  the  per- 
formance of  his  duties  in  the  pursuit  of  his  trade. 
But  the  declaration  does  not  set  out  the  '^contract 
of  employment,"  or  any  of  its  terms,  so  that  the 
court  can  see  what  duties  were  thereby  imposed  on  the 
company.  There  is,  moreover,  no  such  statement  of 
the  character  of  the  work  in  the  machine  shops  as  to 
enable  the  court  to  judge  of  the  comparative  danger 
of  other  work.  And  there  is  nothing  in  the  decla- 
ration to  show  that  the  company  did  not  have  the 
right  to  put  the  plaintiff  to  any  kind  of  work  suita- 
ble to  his  capacity.  The  averments  of  the  declaration, 
which  only  amount  to  opinions,  assumptions  or  infer- 
ences, and  which  are  not  warranted  by  the  facts  averred, 
are  not  admitted  by  the  demurrer.  Our  judgment 
must   be   confined   to   the   facts   stated. 

Upon  the  assumption  that  the  company  had  the 
right  to  put  the  plaintiflf  to  work  in  the  round- house, 
the  first  count  of  the  declaration  then  is,  that  he  was 
put  to  work  at  the  repairing  of  an  engine,  and  whilst 
at  said  work,  a  fragment  of  steel,  upon  which  he 
was  working  with  a  cold  chisel,  in  making  such  re- 
pairs, was  cut  or  broken  off,  and  struck  his  eye  with 
such  force  as  to  destroy  it.  The  declaration  does 
not  show    that    the    plaintiS    was   injured   by   any   ma- 
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chinery   in  th^    laaiud-house    more   dangerous   than   any 
machinery    in    the    machine    shop,   amd  of  the  dMnger 
of  which    he   needed   to  be  advised.       It  does  not  aver 
that   the  catting  of  steel   with    a    cold   chisel   was   not 
done   in   the    machine    shop,   or    that   the   plaintiff  had 
never  before   been   employed    to   cut  steel   with   a    cold 
chisel.       It    fails   to   state   the  character   of    the  repairs 
which     the    plaintiff    was    required   to   do.       It   merely 
says   that   he   was   put   to   work  at  the  repairing   of  an 
engine,   and     whilst   at   said    work    a    fragment  of    the 
steel   upon    which    he   was   working   with    a  cold  chisel, 
in   making   said   repairs,   was   cut   or     broken     off,    and 
struck   him  in   the   eye.     But  if  the  plaintiff  was  right- 
fully put   to   work   in  the   round-house,   and.  there  is  no 
fact  averred  that  tends  to  show  the  contrary,  and  if  the 
cutting   of   steel   with    a    cold     chisel   is   such    work   as 
an  employe   of    the   plaintiff's  age  and   experience   may 
be   usually   put  at,   and    there    is   no   specific   averment 
to  the   contrary,  then    the   accident  in  qoestion  was   one 
of  the   risks    of    the    employment,   due   either   to   una- 
voidable  casualty   or   to   the    plaintiff's    own    want    of 
care,   which     risks    the     plaintiff    undertook   to   run    in 
entering   into    the    service    of    the   company:     Railroad 
Company  v.  Elliott,  1    Cold.,   611.      The   fact   that   the 
employe   is  a   minor   does   not    change   the  rule,    unless 
there   is   something   in    the   contract   of   employment,   or 
the  character   of  the   particular   work,   to   impose    upon 
the  employer  an   additional   duty. 

Some  stress  is  laid  upon  the  averments  of  the 
declaration  that  the  work  was  to  be  done  with  great 
dispatch,   and   that   the   repairing   of  engines   is   a   work 
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that  apprentices  are  not  usually  placed  at  without  biog 
under  a  journey mau  or  skilled  mechanic.  But  an 
instruction  to  do  work,  not  in  itself  hazardous,  with 
dispatch,  does  not,  of  course,  authorize  the  emploje 
to  dispense  with  the  care  necessary  to  his  safety. 
And,  although  the  repairing  of  engines  may  ordinarily 
require  skilled  labor,  it  does  not  appear  that  the  re- 
pairs  in    this   case   were   of  such   a  character. 

The   second   count   in  the   declaration   states   the  ac- 
cident   precisely   as   in    the   first    count,   and    adds    facts 
:  which    plainly    show    that    the    plaintiff    recognized  the 

*  right    of    the   company    to     put    him    to   work   in  the 

J  round-house,    at    any    rate    under    euch     circumstances, 

and   at    sach    work   as   his    age    and    experience   might 

justify.       The     only    material     differences    of    the    two 

^  counts   consist  in    the  averments  touching  his  knowledge 

of  the  particular  work.      These   averments  are:    *'That 

he   had   never   been    engaged    at    work   similar  to  that 

at     which    he     was    hurt,    and    was    ignorant    of    the 

dangers   incident   thereto,  or   how  to   avoid    them;    that 

the    work   he    was    required    to    do    was   only   such  as 

p  skilled    mechanics   and    masters    of    the   trade   could  do 

•1  with    safety;     that,  under  the  circumstances,  a  mechanic 

■■"^  of  experience  would   not  have  attempted   to   cut  off  the 

steel  piece,  upon  which  the  plaintiff  was  making  said 
repairs,  but  would  have  driven  it  out  with  a  pin 
punch  or  drift,  as  he  has  learned  since  the  accident; 
that  he  was  not  aware  at  the  time  that  said  steel 
pin  could'  be  so  driven  out,  defendant  never  haviug 
instructed  him  touching  the  same,  and  he  having  oo 
experience   that   would    give   him   said   knowledge." 
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It  is  the  duty  of  the  master  to  furnish  his  employe 
with  suitable  tools  for  the  performance  of  the  duties 
to  which  he  may  be  assigned :  Guthrie  v.  Railroad 
Company,  11  Lea,  372.  It  is  also  the  duly  of  the 
master  to  give  such  warning,  advice  and  instructions 
to  a  youthful  and  inexperienced  employe  as  will  enable 
him,  by  the  exercise  of  reasonable  care,  to  perform 
the  duties  of  the  employment  with  safety  to  himself, 
or,  in  other  words,  to  put  him  in  the  same  condition 
with  reference  to  the  dangers  of  the  employment  as 
would  be  an  experienced  servant:  Thomps.  on  Neg., 
978.  If,  therefore,  the  plaintiff  had  never  in  fact 
been  employed  in  the  particular  work  specified  in  the 
declaration,  and  was  ignorant  of  the  proper  tools  to 
perform  it  with  safety,  and  the  work  was  such  as 
only  a  skilled  mechanic  could  perform  without  risk,  it 
was  the  duty  of  the  railroad  company  to  see  that  he 
was  properly  instructed  as  to  the  danger  of  the  work, 
and  to  furnish  him  with  suitable  tools  to  do  the  work 
as  an  experienced  mechanic  would  do  it.  The  real 
difficulty  in  this  case,  which  no  doubt  influenced  the 
rulings  of  the  circuit  court  and  the  Referees,  is 
that  this  part  of  the  declaration  seems  to  be  an  after 
thought,  somewhat  difficult  to  reconcile  with  the  work 
to  which  the  plaintiff*  was  put,  and  the  accident  as 
described.  These  are  averments  of  fact,  however, 
admitted  by  the  demurrer,  which  may  show  a  failure 
of  duty  on  the  part  of  the  defendant,  and  that  the 
accident  might  have  been  avoided,  either  by  furnishing 
the  plaintiff  with  the  proper  tools,  or  giving  him 
pro)>er  instructions. 
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that  apprentices  are  not  usually  placed  at  without  being 
under  a  journeyman  or  skilled  mechanic.  But  an 
instruction  to  do  work,  not  in  itself  hazardous,  with 
dispatch,  does  not,  of  course,  authorize  the  employe 
to  dispense  with  the  care  necessary  to  his  safety. 
And,  although  the  repairing  of  engines  may  ordinarily 
require  skilled  labor,  it  does  not  appear  that  the  re- 
pairs  in   this   case   were   of  such    a   character. 

The  second  count  in  the  declaration  states  the  ac- 
cident precisely  as  in  the  first  count,  and  adds  facts 
which  plainly  show  that  the  plaintiff  recognized  the 
right  of  the  company  to  put  him  to  work  in  the 
round-house,  at  any  rate  under  euch  circumstances, 
and  at  such  work  as  his  age  and  experience  might 
justify.  The  only  material  differences  of  the  two 
counts  consist  in  the  averments  touching  his  knowledge 
of  the  particular  work.  These  averments  are:  "That 
he  had  never  been  engaged  at  work  similar  to  that 
at  which  he  was  hurt,  and  was  ignorant  of  the 
dangers  incident  thereto,  or  how  to  avoid  them ;  that 
the  work  he  was  required  to  do  was  only  such  as 
skilled  mechanics  and  masters  of  the  trade  could  do 
w^ith  safety;  that,  under  the  circumstances,  a  mechanic 
of  experience  would  not  have  attempted  to  cut  off  the 
steel  piece,  upon  which  the  plaintiff  was  making  said 
repairs,  but  would  have  driven  it  out  with  a  pin 
punch  or  drift,  as  he  has  learned  since  the  accident; 
that  he  was  not  aware  at  the  time  that  said  steel 
pin  could'  be  so  driven  out,  defendant  never  having 
instructed  him  touching  the  same,  and  be  having  no 
experience   that   would    give   him   said   knowledge/' 


APRIL  TERM,  1886. 


Wbitelair  «.  RMlroad  Compan;. 


It  is  the  duty  of  the  master  to  furnish  hia  employe 
wilh  suitable  tools  for  the  performance  of  the  duties 
to  which  he  may  be  assigned :  Guthrie  v.  Railroad 
Company,  11  Lea,  372.  It  In  also  the  duly  of  the 
master  to  give  such  waruing,  advii-e  and  instructions 
to  a  youthfid  and  inexperienced  employe  as  will  enable 
him,  by  the  exercise  of  reasonable  care,  to  priorm 
the  duties  of  the  employment  with  safety  to  himself, 
or,  in  other  words,  to  put  him  in  the  same  condition 
with  reference  to  the  dangers  of  the  employment  as 
would  be  an  experienced  servant:  Thomps.  on  Neg., 
978,  If,  therefore,  the  plaintiff  had  never  in  fact 
been  employed  in  the  particular  work  specified  iu  the 
declaration,  and  was  ignorant  of  the  proper  tools  to 
perform  it  with  safety,  and  the  work  was  such  as 
only  a  skilled  mechauic  could  perforin  without  risk,  it 
was  the  duly  of  the  railroad  company  to  see  that  he 
was  properly  iustructed  as  to  the  danger  of  the  work, 
and  to  furnish  him  with  suitable  tools  to  do  the  work 
as  an  experienced  mechanic  would  do  it.  The  real 
diSiculty  in  this  case,  which  no  doubt  influenced  the 
rulings  of  the  circuit  court  and  the  Referees,  is 
that  this  part  of  the  declaratjim  seems  to  be  an  after 
thought,  somewhat  difficult  to  reconcile  with  the  work 
to  which  the  plaintiff  was  put,  and  the  accident  as 
described.  These  are  averments  of  fact,  however, 
admitted  by  the  demurrer,  which  may  show  a  failure 
of  duty  on  the  part  of  the  defendant,  and  that  the 
sccideot  might  have  been  avoided,  either  by  furnishing 
the  plaintiff  with  the  proper  tools,  or  giving  him 
proi>er  instruolions. 
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The     first    count   of    the    declaration    is   fatally  de- 
fective,  but   the   second    is   not.       The  judgment  of  tk  | 
circuit    court     will     be    modified     accordingly,   and    the 
cause    remanded   for   further   proceedings. 


Mobile  &  Ohio   Railroad  Company  v.  Dixon 

Etheridge. 

Bailroads.  Sioek  killed  by,  AaaoeUUion  to  teeure  eompennation  for.  See- 
lion  2450  of  Oode,  The  formation  of  an  association  to  aecare  reason- 
able compensation  for  the  unlawful  killing  or  damaging,  by  a  rail- 
road company,  of  stock  belonging  to  the  members  of  said  association, 
and  in  case  of  refusal  by  the  company  to  pay  same,  to  appeal  to  the 
courts  and  jointly  to  pay  all  expenses  of  the  litigation,  including 
the  fees  of  attorneys,  is  not  violative  of  section  2450,  new  Code. 


PROM    m'NAIRY. 


Appeal  in  error  from  the  Circuit  Court  of  McNairy 
county.      J.    F.   H^ddleston,   Sp.   J. 

J.   C.   McDearmon   for   Railroad   Company. 

Pitts  &  Hays  for  Etheridge. 

TuRNEV,   J,,   delivered  the   opinion  of  the  court. 

On  June  27,  1885,  Etheridge  commenced  suit  before 
a  magistrate  to  recover  damages  of  the  railroad  com- 
pany  for  killing  an  ox. 

On  October  4,  1884,  Dixon  Etheridge  and  forty- 
one   others  agreed   to   and   signed   the   following  paper: 
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Whereas,  the  trains  running  on  the  Mobile  &  Ohio  Railroad  destroy 
and  maim  a  great  deal  of  stock  of  various  kinds,  and  said  stock  is  some- 
timea  killed  without  an/ alarm  given  so  that  stock  might  get  off  the 
track. 

And,  whereas,  said  railroad  companj  hare  refused  to  pay  0017  half 
valuation  of  stock  thus  destrojed,  and  said  valnation  to  be  made  by  the 
company;  therefore, 

Resolved  1.  We  the  citizenFi  of  Bethel  Spriogs  and  vicinity,  have  this 
day  formed  ourselves  into  a  company  called  the  Stock  Company  of  Bethel 
Springs,  for  the  purpose  of  contending,  ander  the  law,  for  our  rights  thus 
infringed  upon  by  said  railroad  company. 

BefKilved  2.  That  this  company  wages  no  war  upon  the  railroad,  but 
are  friends  to  and  well-wisbers  to  all  enterprises  that  favor  the  develop- 
ment of  the  State  or  nation,  and  all  we  want  is  a  fair  and  just  valuation 
of  stock  destroyed  by  said  road,  and  compensation  for  the  same. 

Resolved  3.  This  company  shall  elect  a  president  and  secretary, 
through  whom  any  communication  respecting  any  business  of  this  com- 
pany be  addressed,  said  president  to  preside  over  all  its  deliberations, 
and  the  secretary  to  keep  a  correct  record  of  all  proceedings,  and  amount 
of  all  dues  paid  in  or  expended. 

Resolved  4.  That  aoy  person  can  become  a  member  of  this  company 
by  paying  the  sum  of  Bfty  cents,  and  adopting  the  regulations  herein 
specified. 

Resolved  6.  That  if  said  Mobile  &  Ohio  Railroad  Company  refuses  to 
pay  a  just  and  fair  valuation,  by  two  disinterested  parties  making  affi- 
davit to  the  same,  that  this  company  agrees  jointly  to  carry  up  said  case 
or  cases  to  the  highest  court  for  decision. 

Resolved  6.  That  if  tbis  company  becomes  dissolved  for  any  cause, 
that  money  on  hand  in  the  bands  of  its  officers  be  returned,  pro  rata,  to 
those  who  have  contributed  the  same.    This  October  4,  1884. 

In  answer  to  iaterrogutoiies,  the  pluiiiliS  says:  "The 
object  of  eaiti  cumpanj  is  to  secure  renf^onable  com 
peusation  for  the  stock  of  said  compjcy  unlawfully 
killed  or  damaged  by  the  railroad  company,  and  in 
case  of  refusal,  by  the  said  railroad  company,  to  pay 
Mme,  to  appeal  to  tlie  courts,  and  jointly  to  pay  all 
expenses  of  such  litigation.  The  fees  of  attorneys  for 
pldiutiS  be  expects  to  be  paid  out  of  the  funds  of 
said   stock   company," 

Are   the   terms  of   the  agreement  violative  of   section 
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2450  (M.  &  V.)  Code?  "No  party  plaintiff,  or  in- 
tending to  be  plaintiff,  to  a  suit  at  law  or  in  equity, 
shall  promise  or  agree  to  pay  or  give  any  greater 
or  less  sum  of  money,  or  any  greater  or  less  portion 
of  the  thing  in  litigation,  upon  any  contingency  upon 
the  event  of  the  suit."  We  think  not.  The  con- 
tingency  does   not   and   can   not  arise. 

The   undertaking   is   only  a  confederation    of  citizens 
along   the   line  of   railroad,  who,  reciting  that  they  have 
sustained  wrong  without  compensation,  agree  and  resolve 
to   submit   not    to  their  repetition,    and    provide   a   fund 
-'jjj;.  for   their  several  protection..    *A  common  fund  is  raised, 

and   to  be   raised,   for    a    specific   purpose.       It   is   paid 


2'^Jl,  I  in    with    a     view    to    no   particular    suit,    and    with    no 

^'t^,  agreement   for   an     interest    in   any   suit.       The   amount 

*^^  paid    in    does   not   depend    upon   any   contingency   grow- 

^:Pl  ing   out  of  the   suit,   or   upon    the   event   of  it,   nor  do 

i^J'  the   parties    to    the    agreement    promise   to   give   or   re- 

•''^.  ceive  any  greater  or  less  sum  of  money,  nor  any  greater 

ijl  or   less   portion,    nor   in    fact   any    portion    of  the   thing 

J^  in    litigation,   upon   any   contingency   or  upon  the  event 

^J  of   the   suit. 

y-  The   apparent   sole   purpose   of  the   association   is  to 

y  secure   to   each    of    its    members    his   rights   under  and 

by   the   law,   with   no   interest   in   such   rights  passed  or 
pledged    to   his   colleagues. 

Attorneys^  fees  and  costs  of  suit  are  no  more  con- 
tingent in  a  suit  brought  in  furtherance  of  this  agree- 
ment than  in  any  other  suit.  The  most  that  can  be 
claimed  is,  that  the  agreement  is  merely  an  under- 
taking that   they   will   be   sureties   for  any  one  or  more 
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that  may  have  to  resort  to  the  courts  for  redi-ess  of 
wrong.  If  we  should  declare  the  amount  of  fees  aud 
costs  expended  in  a  cause  at  the  suit  of  oae  was  a 
gift  on  the  part  of  the  others,  to  enable  him  to  pros- 
ecute his  snit,  we  must  still  hold  it  is  no  violation 
of  law.  We  know  of  no  law  vfhich  prohibits  an 
agreement  between  parties  (o  donate  a  given  sum  of 
money  to  each  for  the  prosecution  of  any  meritorious 
suit   he  may  then  or  thereafter  have. 

In  view  ot  the  statute,  which  is  in  lieu  of  the 
common  law,  the  rules  of  common  law  can  give  us 
but.  little  aid.  The  statute,  sections  2451  and  2452, 
being   penal   in   character,   must   be  strictly  construed. 

Judgment   affirmed. 


Shelby  County  v.  Mississippi  &  Tennessee  Rail- 
BOAD  Company. 

1.  AssrasMEHT.     Qnmty  tax,     Baiiroadg.     Omitted  property.    The  couDty 

traetee  h  the  proper  officer,  under  the  act  of  1S79,  cbapler  79,  and 
sabeeqnent  acts  amendatory  thereof,  to  (»«es  forcoanty  taxation  the 
property  of  a  railroad  company  which  the  regular  aisessora  have 
omitted  to  asaeas. 

2.  Sake.    Ajqital  by  anmty.    Bevaluatiim.     If  from  BQch  asBessmeut  the 

coanty  aaka  an  appeal  to  the  chairman  of  the  county  court,  that  is  a 
Eufficient  proceeding,  under  the  statute,  to  entitle  the  company  to  a 
revaluation  of  the  property  before  the  chairman. 


3.  Same.     Writ  of  eerftoron.     And  if  the   trustee,  notwithstanding  the 
proceeding,  iaine  a  dietress  warrant,  or  its  equivalent,  for  the  collec- 
tion of  the  taxes,  the  company  may  take  the  case  into  the  circuit 
court  by  writs  of  certtoran  and  gt^tatedeoi,  and  the  judgment  of  this 
26— VOL.   16. 
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court  BUBtaining  the  aBsesBment  but  quashing  the  warrant  would  be 
final,  requiring  no  remand  of  the  cauae,  and  only  a  procedendo  to 
the  chairman  of  the  county  court  to  make  the  revaluation. 

4.  Bamb.    Act  of  1885,  chapter  23.    The  act  of  1885,  chapter  28,  which  in 

substance  restricts  the  power  of  tax  collectors,  conferred  by  previous 
acts,  to  assess  omitted  property  to  the  three  years  next  preceding 
the  assessment,  is  not  a  statute  of  limitations,  and  is  prospective 
.  only,  not  affecting  assessments  made  before  its  passage. 

5.  Same.    Daiafor  taaaaJU/on.    The  taxes  for  the  years    antedating  the 

act  of  1875,  and  amendatory  acts  providing  for  the  assessment  of 
railroad  property  for  purposes  of  taxation  by  a  Board  of  State  Assess- 
ors, may  be  assessed  under  the  general  revenue  laws  of  the  particular 
years,  but  the  company,  upon  the  revaluation  by  the  chairman  of  the 
county  court,  may  furnish  all  the  data  railroad  companies  are  re- 
quired to  furnish  the  State  Board. 

6.  Same.    Exisience  of  property.    It  is  no  objection  to  the  assessment  of 

property  as  of  a  given  date  that  the  property  has  since  then  ceased 
to  exist. 

7.  Same.     Certiorari,    There  can  be  no  doubt  of  the  jurisdiction  of  the 

circuit  court  to  bring  before  it,  by  the  writ  of  certiarari^  the  proceed- 
ings touching  the  collection  of  taxes,  and  thereby  test  the  validity  of 
a  distress  warrant,  or  the  legality  of  its  issuance;  but  there  is  grave 
doubt  whether  the  writ  can  be  resorted  to  merely  to  correct  a  sup- 
posed error  in  the  valuation  of  property  by  the  assessor  to  whom  the 
duty  is  assigned  by  law,  and  the  writ  will  not  be '  considered  as 
filed  for  any  such  purpose  unless  the  case  made  in  the  petition 
clearly  requires  it. 


FROM    SHELBY. 


Appeal   in   error   from    the   Circuit   Court   of  Shelby 
county.      J.   O.   Pierce,  J. 

Heiskell  &  Heiskell,  F.   T.  Edmonson  and  R. 
D.   Jordan   for   Shelby   County. 

C.   F.   Vance   for  Rulroad   Company. 

Cooper,  J.,  delivered   the  opinion  of  the  court. 

On   September  2,  1884,   the  trustee  of  Shelby  county 
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made  an  assessment  of  the  property  of  the  Mississippi 
&  Tennessee  Railroad  Company,  within  the  county,  for 
the  years  1866  to  1874,  inclusive,  for  the  purpose  of 
collecting  the  taxes  due  the  county  for  those  years, 
the  assessors  of  those  years  having  omitted  to  make 
any  assessment  of  the  property  for  taxation,  and  no 
taxes  having  been  paid  thereon.  The  assessment  was 
authorized  by  the  act  of  1883,  chapter  181,  which 
amended  the  act  of  1879,  chapter  79.  These  acts  pro- 
vide that  the  owner  of  the  property  thus  assessed,  if 
he  disputes  the  assessment,  may  have  a  revaluation 
before  the  judge  or  chairman  of  the  county  court  at 
any  time  within  '  one  month,  and  in  such  case  the 
judge  or  chairman  may  hear  proof,  and  fix  the  assess- 
ment or  valuation,  and  the  same  shall  be  final.  The 
railroad    company   did,    within   the   thirty   days,   dispute  wm»    §ij 

the  assessment  of  the  trustee,  and  pray  an  appeal  to 
the  chairman  of  the  county  court  of  Shelby  county, 
writing  out  its  application  on  the  paper  containing  the 
assessment.  The  trustee,  being  of  opinion  that  he  was 
not  authorized  to  grant  an  appeal,  refused  the  appli- 
cation, and  handed  bills  or  statements  of  the  several 
assessments,  in  the  nature  of  distress  warrants,  to  a 
constable  for  collection.  The  railroad  company  then 
carried  the  proceedings  into  the  circuit  court  by  writs 
of  certiorari  and  supersedeas.  On  final  hearing,  that 
court  quashed  the  assessment  of  the  trustee,  upon  the 
ground  that  it  was  not  made  in  conformity  with  the  law. 
The  county  appealed,  and  the  court  reversed  the  judg- 
ment, being  of  opinion  that  the  assessment  was  made 
according    to    law,   but    quashed    the   distress  warrants, 
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because  the  application  of  the  company  for  an  appeal 
to  the  chairman  of  the  county  court,  although  informal, 
was  in  effect  a  sufficient  proceeding,  under  the  statute, 
to  entitle  the  company  to  a  revaluation  of  its  prop- 
erty before  the  chairman.  The  judgment  was  final  as 
to  all  the  matters  of  litigation  under  the  writ  of  cer- 
tiorari, and  no  remand  of  the  cause  to  the  circuit 
court  was  necessary.  But  a  remand,  in  the  nature 
of  a  procedendo,  to  the  chairman  of  the  county  court 
to  proceed  and  make  the  revaluation  asked  by  the 
company,  was  proper.  It  is  the  judgment  of  the  court 
as  entered  on  its  minutes,  and  not  the  opinion  or 
memorandum  of  the  judge  who  announces  the  result, 
which  determines  the  rights  of  the  parties,  so  long  as 
it  remains  unaltered :  Parhes  v.  Clifly  9  Lea,  524, 
680.  The  memorandum  in  this  case,  for  it  was  only 
a  memorandum  of  three  or  four  lines,  directs  the  re- 
mand to  be  made  to  the  county  court,  instead  of  the 
chairman  of  the  county  court.  But  the  language  used, 
when  read  by  the  light  of  the  record,  shows  that  only 
a  procedendo  to  the  chairman  of  the  county  court 
was  intended.  And  so  it  would,  undoubtedly,  have 
been  ruled,  if  the  company  had  moved  to  correct  the 
entry  in  the  minutes  by  the  memorandum  of  the 
judge. 

After  this  decision,  the  parties  appeared  before  the 
chairman  of  the  county  court,  and  the  property  was 
revalued  by  him,  upon  the  proof  offered,  and  the 
assessment  made  for  the  years  mentioned.  The  com- 
pany again  brought  tlie  proceedings  into  the  circuit 
court  by  the  writs  of  certiorari  and  eupersedeae.     Upon 
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final     hearing    on    the    merits^    ^^and    the    court    being 
satisfied   as    to    the    insufficiencj   of   all   the  allegations 
(of  the    company's    petition),    rules    against    the    intro- 
dnction    of  evidence   offered   by  defendant  to  sustain  the 
same/'       From    this    part    of    the   judgment   the   com- 
pany  appeals.       But    the    court    being   also   of   opinion 
that   the   right  of   the  county  to  the  back  taxes  claimed 
was   barred    by   the    three   years    limitation    of    the   act 
of    1885,    chapter    23^    quashed    the    assessment.       And 
from    this   part    of    the   judgment   the   county   appealed. 
If  the^  circuit   court   was   right   in   holding  that   the 
claim    of  the   county  was  barred,  the  case   is,  of  course, 
at   an  end.       The  assessments  in  controversy  were  made 
by    the   county   trustee   in    September,   1884,    under   the 
act   of  1883,   which    expressly   authorized   them.       "All 
collectors    of    taxes,"    says    this    act   (brought   into    the 
new    Code,   section   663),   "are  hereby  made  assessors  to 
assess   all   property   which,   by   mistake   of  law   or   fact, 
has   not    been    assessed,   whether    the    omission    be   for 
the   particular   year   for   which    the    collector    is   acting, 
or    for   any   previous    year   or   years,   and    it   is   hereby 
made   the   duty  of   such    collectors,   in   all   cases   where 
property  has  not  been  assessed,  but  on  which  taxes  ought 
to   be   paid  by  law,  to  immediately  assess  the  same,  and 
proceed   to  collect   the  taxes."     The  Legislature  of  1885 
undertook    to    limit   the   right  of    action  for  taxes.       By 
the   act   of    1885,   chapter    24,   it    is    provided    that   all 
taxes   "that   hereafter    fall    due"   shall    be   barred,   and 
any   lien    for   such    taxes   be  cancelled  and  extinguished, 
unless   the   same    are    collected,   or    suits   instituted  for 
the   collection   within   six   years   from   the   first   of  Jan- 
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uary  of  the  year  for  which  such  taxes  accrued.  By 
the  act  of  1885^  chapter  86,  it  is  provided  that  all 
taxes,  "for  the  collection  of  which  no  suits  have  been 
commenced/^  shall  be  barred,  and  all  liens  for  said 
taxes  cancelled,  unless  the  same  are  collected,  or  suite 
for  the  collection  be  instituted,  first,  in  the  case  of 
taxes  for  the  year  1878  and  previous  thereto,  within 
one  year  from  the  passage  of  this  act;  second,  in  the 
case  of  taxes  for  the  years  1879  and  up  to  and  in- 
clusive of  the  year  1884,  within  six  years  from  the 
time  they  fall  due.  It  is  obvious  that  neither  of 
these  statutes  applies  to  the  case  before  us.  For  the 
first  act  only  relates  to  taxes  "  that  hereafler  fall 
due,"  and  even  if  the  revaluation  before  the  chairman 
of  the  county  court  be  treated  as  the  commencement 
of  the  suit  for  the  taxes  in  controversy,  it  was  made 
on  August  15,  1885,  and,  therefore,  within  one  year 
from  the  passage  of  the  last  act,  on  March  31,  1885. 
But  the  same  Legislature  also  undertook,  by  the 
act  of  1885,  chapter  23,  to  amend-  the  acts  of  1879 
and  1883  as  brought  into  the  new  Code,  sections  663, 
664.      The   first  section    of    the   act  so   amends  section 

663  as  to  limit  the  powers  of  tax  collectors  to  assess 
omitted  property  to  the  period  of  the  preceding  three 
J  ears.       The   second   section   of  the   act   adds  to  section 

664  the  following  proviso:  ''Provided  that  no  taxes 
on  property  for  more  than  three  years  back  shall  be 
assessed  and  collected,  where  they  have  not  been  as- 
sessed and  not  paid  in  consequence  of  the  errors  and 
omissions  of  former  collectors  or  assessors."  A  statute 
of  limitations   prescribes   the   time   within    which   a  per- 
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son  having  a  right  or  demaDd  agaiost  another  shall 
bring  his  action.  The  statute  under  consideration  does 
not  undertake  to  limit  the  time  within  which  an  ac- 
tion for  taxes  nhall  be  brought.  The  first  two  acts 
above  mentioned  were  directed  to  that  end.  and  are 
st:ituteE  of  limitations.  The  act  in  question  merely 
withdraws  from  all  tax  collectors  the  power,  given  by 
the  act  of  1883,  to  assess  omitted  property  for  any 
number  pf  years  previous  to  the  year  of  assessment, 
and  restricts  ihe  assessment  to  three  years.  By  its 
terras,  and  by  a  well  known  rule  of  statutory  con- 
struction, it  is  merely  prospective.  It  dges  not  repeal 
the  act3  of  1879  and  1883  expressly,  or  any  thing 
done  under  them.  It  repeals  them  by  implioatioo  as 
to  future  assessments  by  tax  collectors.  There  is  not 
the  legist  intimation,  in  the  language  of  the  act,  of  a 
legislative  intent  that  it  should  operate  retrospectively, 
and  such  an  intent  is  negatived  by  the  two  statutes 
of  limitations  passed  after  it  at  the  same  session.  The 
taxes  in  controversy  had  already  been  assessed,  and 
the   statute   in   question    does   not   apply   to   them. 

The  proviso  of  the  statute  forbids  the  assessment 
for  more  than  three  yeai-s  hack,  when  the  taxes 
"have  not  been  assessed  and  not  paid,"  in  conse- 
quence of  the  errors  or  omissions  of  former  collectors 
or  assessors.  The  learned  counsel  of  the  compauy 
lays  stress  upon  the  words  "and  not  paid."  His 
point  is  that  unless  the  taxes  in  controversy  were 
paid  before  the  passage  of  the  stitute  in  question,  the 
assessment  is  subject  to  the  three  years  limitation. 
But   the  statute,   as   we   have   seen,   is  not   a    limitation 
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of  an  existing  right  of  action^  but  a  restriction  of 
the  power  of  tax  assessors  to  thereafter  assess  omitted 
property.  And  the  words  relied  on  were,  no  doubt, 
intended  to  cover  the  case,  of  which  we  have  an  in- 
stance in  a  noted  case  at  Nashville,  where  the  tax 
collector  has  collected  taxes  on  property  not  assessed 
by  the  regular  assessors,  and  failed  to  note  or  report 
the  fact:  Mayor  of  NashmUe  v.  Knight^  12  Lea, 
700,   709. 

Even  if  the  act  in  question  had  expressly  repealed 
the  act  of  1883,  the  Code,  section  49,  has  changed 
the  common  law  rule  as  to  the  eflfect  of  such  repeal, 
which  rule  was  followed  in  the  cases  cited  by  the 
learned  counsel.  That  section  is:  "The  repeal  of  a 
statute  does  not  affect  any  right  which  accrued,  any 
duty  imposed,  any  penalty  incurred,  nor  any  proceed- 
ing commenced  under  and  by  virtue  of  the  statute 
repealed":  Richardson  v.  Siaiey  3  Cold.,  122;  HiU 
V.   State,   5   Lea,   730. 

The  trial  court  was  clearly  in  error  in  holding 
that  the  statute  was  a  bar  to  the  right  of  the  county 
to   collect   the   taxes  in   controversy. 

The  final  judgment  of  the  circuit  court  contains 
this  clause  :  "  And  the  court  being  satisfied  as  to  the 
insuflBciency  of  all  the  allegations  (of  the  company's 
petition  for  certiorari),  rules  against  the  introduction 
of  evidence  offered  by  defendant  to  sustain  the  same." 
If  the  court  had  dismissed  the  petition  on  motion,  or 
mero  motu,  the  question  before  us  would  be  on  the 
sufiBciency  of  the  petition.  But  his  Honor  did  not 
dismiss   the   petition.       On  the  contrary,  he  granted  re- 
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lief  under  it,  by  SDataining  the  defense  set  up  (herein 
of  the  three  years  bar.  What  he  did  then  waa  to 
exclude  offered  evidence  as  immaterial,  and  strictly 
the  company  should  have  embodied  that  evidence  in 
a  bill  of  exceptions,  so  as  to  enable  this  court  to 
determine  whether  or  not  it  waa  properly  excluded. 
Tbi:j    has   not   been   done. 

A  large  part  of  the  company's  petition  is  taken 
up  with  attacking  the  assessment  of  the  trustee  of 
Shelby  county,  upon  the  idea  apparently  that  hia  as- 
sessment was  still  open  to  contest,  because  this  court 
should  have  remanded  the  cause  under  the  first  cer- 
tiorari to  the  circuit  court,  and  that  the  remand  to 
the  chairman  of  the  county  court,  or  to  the  county 
court,  aa  written  in  the  judge'a  memorandum,  wus  void. 
But,  as  we  have  seen,  the  first  certiorari  case  waa 
finally  disposed  of  by  this  court,  by  holding  that  the 
assessment  of  the  trustee  was  valid,  and  merely  quash- 
ing the  distress  warrants  because  the  company  had, 
in  efiFect,  disputed  the  trustee's  valuation,  and  was 
eutitled  to  a  revaluation  before  the  chairman  of  the 
county  court.  The  order  of  this  court  was  only  a 
procedendo  to  the  proper  official  to  proceed  accord- 
ingly. There  waa  nothiiig  in  the  memorandum  of 
opinion  to  authorize  a  change  of  the  judgment  in  any 
respect.  So  much  of  the  petition,  therefore,  as  sought 
to  im|>each  the  trustpe's  asaes'^ment  and  the  judgment 
of  tliia  court  contained  no  merit,  und  was  insufficient 
to  warrant  the  issuance  of  the  certiorari,  or  the  in- 
troduction  of   proof. 

The    petition    then   seta   out   the   revaluation    of    the 
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company's  property,  and  is  accompanied  with  a  bil 
of  exceptions  made  out  by  the  company  of  the  evi- 
dence upon  which  the  chairman  proceeded.  The  prin- 
cipal objection  taken  by  the  petition  to  the  revaluatioo 
is,  that  it  was  not  made  with  all  the  data,  and  in 
the  mode  pointed  out  by  the  act  of  1875,  and  sub- 
sequent acts  amendatory  thereof,  providing  for  the  a9- 
sessment  of  railroad  property  for  purposes  of  taxation 
by  a  State  Board  of  Assessors.  But  the  taxes  for 
the  years  in  controversy  antedated  the  first  of  these 
acts,  and  the  property  of  the  company,  as  we  have 
expressly  held,  was  open  to  assessment  under  the 
general  revenue  laws  of  those  years:  Railroad  Oompany 
V.  StatCy  8  Heis.,  663;  State  v.  Railroad  Company, 
14  Lea,  56,  63.  And  the  company  had  the  oppor- 
tunity of  furnishing  any  evidence  it  saw  proper,  in- 
cluding all  the  data  railroad  companies  are  required 
to  furnish  the  State  Board  of  Assessors,  which  might 
tend  to  show  the  true  facts,  and  to  enable  the  chair- 
man to  do  his  duty.  Instead  of  doing  this,  the  bill 
of  exceptions  shows  that  every  obstacle  possible  was 
thrown  in  the  way  of  the  chairman,  the  company 
relying,  not  upon  proof  adduced  by  it,  but  upon  the 
absence  of  proof  supposed  to  be  necessary.  The  pe- 
tition, and  the  argument  now  submitted  in  its  support, 
rely  upon  the  fact  that  much  of  the  personal  property 
of  the  company  during  the  particular  years  has  since 
been  worn  out,  destroyed,  or  otherwise  disposed  of. 
But  it  is  no  objection  to  an  assessment  of  property 
at  a  given  date  that  it  has  since  ceased  to  exist.  It 
was   the   duty   of   the   company   to   have   it   assessed    at 
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the  time,  and  not  having  done  so,  it  can  not  complain 
if  the  asseBBor  proceeds  on  the  best  evidence  he  can 
procure,  especially  if  the  evidence  be  the  testimony  of 
its  own  officers,  or  the  data  furnished  by  its  own 
printed  reports.  The  same  property,  for  the  same 
jeare,  was  assessed  by  the  comptroller  of  the  Stale  for 
State  taxes,  and  these  taxes  have  been  paid  by  the 
company.  The'  chairman  of  the  county  conrt,  with 
all  the  light  famished  by  (he  company,  if  light  it 
could  be  called,  found  the  property  to  be  of  the  value 
put  upon  it  by  the  comptroller.  And  there  can  be 
no  doubt  from  the  proof  embodied  in  the  bill  of  ex- 
ceptions, that  the  valuation  for  the  whole  time  is  fair 
and   moderate. 

The  petition  does  not  seek  a  revaluation  of  the 
property  by  the  circuit  court,  nor  claim  that  the  valua- 
tion of  the  chairman  is  beyond  the  actual  value  at  the 
time.  It  does  not  undertake  to  give  a  value  to  the 
property,  or  any  dat*  to  sustain  the  assumption  of  any 
particular  value.  It  sums  up  its  gravamen  or  sub- 
stance thus:  "Tour  petitioner,  as  advised,  charges  that 
said  alleged  assessment  as  made  by  said  chairman  is 
absolutely  null  and  void;  that  he  has  no  jurisdiction 
of  the  same  under  the-  laws  of  the  State;  that  for 
the  reason  heretofore  set  forth  in  this  petition  the 
same  is  not  in  conformity  with  law  as  to  the  mode 
of  arriving  at  the  valuation  of  petitioner's  properly, 
and  that  the  same  was  overvalued  and  overestimated 
in  quantity  and  value."  The  prayer  of  tho  petition 
IB  that  the  record,  upon  which  the  chairman  proceeded, 
be  brought   up   in    order    that    it     may   be   determined 
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if  his  action  has  or  has  not  been  lu  conformity  with 
law;  that  said  proceedings  be  reviewed,  set  aside  or 
made  to  conform  to  the  law,  and  for  goch  other  and 
further  proceedings  as  the  court  may  order.  The 
overvaluation  complained  of  was  not  an  overvaluation 
of  the  property  as  it  was  in  reality,  but  an  over- 
valuation upon  the  evidence  before  the  chairman  as 
embodied  in  the  bill  of  exceptions,  and  the  prayer  is 
of  a  correction  of  that  valuation  upon  such  evidence. 
Neither  in  the  body  of  the  petition,  nor  in  the  prayer 
is  there  shown  a  clear  intent,  or  in  fact  any  intent 
on  the  part  of  the  company  to  have  a  new  valuation 
on  new  proof.  The  object  manifestly  was  to  review 
the  proceedings  before  the  chairman  on  the  proof  then 
adduced,  under  the  belief  that  it  was  not  in  conformity 
with   the   law,   and   insufficient. 

There  can  be  no  doubt  of  the  jurisdiction  of  the 
circuit  court  to  bring  before  it,  by  means  of  the  writs 
of  certiorari  and  supersedeas,  the  proceedings  touching 
the  collection  of  tuxes,  and  thereby  to  test  the  validity 
of  a  distress  warrant,  or  the  right  to  issue  it  in  the 
particular  case:  blunders  v.  Russell,  10  Lea,  293,  and 
cases  cited.  But  there  is  grave  doubt  whether  the 
writs  can  be  resorted  to  merely  to  correct  a  supposed 
error  in  the  valuation  of  property  by  the  assessor  or 
assessors  appointed  by  law  to  perform  that  duty  :  Knight^ 
ex  parte,  3  Lea,  401 ;  Cooley  on  Tax.,  157,  533.  The 
provision  of  the  Constitution,  Article  6,  section  10,  in 
relation  to  the  writ  of  certiorari,  does  not  apply  to 
tax  cases :  Railroad  Company  v.  State,  8  Heis.,  664, 
804.       "As  a  general    rule,'*   says    Mr.    Coo!ey,   at  the 
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page    first   cited,   "a   tax    can     not    depend    for   its   va- 
li<lity    uiKni   the   ability   to  justify   it   to   the   8:itiafaotion 
of    a    court   or  jury.       Value- is    matter  of  opinion,  and 
when     the    law    has    provided   ofGcera    upon   whom    the 
duty    is   imposed   to   make   it,  it  is  the  opinion  of  these 
officers   to    which     the     interests    of   the   parties   are   re- 
/erred.       The   court   citn    not   sit   in  judgment   on   their 
errors,   nor   substitute   Ibeir   own   opinions   for   the   con- 
clusions  the  officers   of   the   law   have   reached."       And 
he    adds,   at    the    page     last    cited,  the    authorities  are, 
"  that  assessments  can   not  be  revised  and  set  aside  on 
the    writ  of  certiorari,  on   the  ground    merely  that  they 
are    excessive   or   uneqntil;     or     that    the   assessors   have 
erred    in   any   matter   of  judgment,  or   have   been  guilty 
of    irregularities   in   the  exercise   of  their   authority,  not 
being   of   a   nature   to   deprive   them   of  jurisdiction,   or 
to    take  from    the   party   any   substantial   right."       "  In 
reviewing   a   tax   case   on   certiorari,"  he   also  says,  "the 
court  is  confined  to  the  record  of  the  tribunal  reviewed, 
and   extrinsic  evidence   can   not    be   received   to   contra- 
dict or  control   it.      If  the  tax  is  rendered  illegal  by 
facts   not   appearing   of  record,  some  other  remedy  must 
be   Eought." 

Without  passing  upon  these  points,  we  are  of  opin- 
ion that  the  petition  in  this  case  is  not  so  framed  as 
to  require  us  to  look  outside  of  the  proceedings  before 
the  chairman,  and  that  his  valuation  is  sustained  by 
the  proof. 

The  judgment  below  will  be  reversed,  and  the  pe- 
tition  dismissed    with   costs. 
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4faM6       William  Holland  v.  The  Mobile  &  Ohio  Rail- 

road  Company  et  al. 

1.  Railboad  Company.  Chartered  by  two  Stales,  Where  U  may  be  gamiaheed. 

A  railroad  company,  chartered  both  by  this  State  and  the  State  of 
Alabama,  and  having  offices  and  officers  in  this  State  for  the  whole 
road,  may  be  garnisheed  in  this  State  for  wages  due  by  it  to  an  em- 
ploye residing  and  employed  in  the  State  of  Alabama. 

2.  QuERE.    Attachment  by  gamishmeni.     Order  of  puhUeation,    Exempiicn 

law.  Stale  of  diktor,  Quere^  whether  the  plaintiff  in  a  suit  of  attach- 
ment by  garnishment  is  not  entitled  to  an  order  of  publication  for 
the  debtor,  even  if  the  facts  stated  in  the  garnishee's  answer  are 
not  sufficient  to  charge  him.  Quere,  also,  whether  the  garnifihee  mav, 
or  should,  plead  the  exemption  allowed  by  the  law  of  another  State 
where  the  debtor  resides. 


FROM     MADISON. 


Appeal   in   error   from   the   Common   Law   Court   of 
Madison   county.      T.   C.   Muse,  J. 

Pitts  &  Hays  for  Holland. 
McCoRRY  &  Bond   for   Railroad   Company. 
Cooper,  J.,  delivered   the   opinion   of  tlie   court- 
Suit   upon   a   note    made    by   C.   M.   Andrews,   pay- 
able  to   the   plaintiff  at    Jackson,   Tennessee,   for   about 
forty   dollars.       The   suit   was  commenced,  before  a  jus- 
tice  of   the   peace,   against    Andrews    as   a   non-resident 
of    the   Stale,   by   original   attachment    by   garnishment, 
the  Mobile  &   Ohio  Railroad  Company  being  summoned 
as  garnishee.       The    justice    of    the    peace,   and    after- 
ward,   upon    the    plaintiff's    appeal,    the    circuit  court, 
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were  of  opinion  that  the  facts  stated  in  the  answer 
of  the  garnishee  were  not  sufficient  to  charge  the  gar- 
nishee, or  to  warrant  an  order  of  publication  .against 
the  non-resident  defendant,  and  dismissed  the  suit. 
The    plaintiff  appealed. 

The   answer    of    the    guarnishee    is   in   these   words: 
"  The    Mobile   &   Ohio   Railroad    Company,   for   answer, 
says    it   knows   of    no   effects   or   property   of    said    An- 
drews,  nor  of   any    person   who,   at   the   service   of  the 
garnishment   or    now,   owes   him    any   thing.       The  said 
Andrews   is   in    the   employment   of    this    respondent   in 
a   local   office   in   the   city  of    Mobile,    Alabama,   and    is 
a  citizen   and     resident    of    said   State,    and    a   uon- resi- 
dent  of  Tennessee,   and    respondent    is    also    a  resident 
and   citizen   of    said    State    as   well   as   of  the   State   of 
Tennessee.       Respondent    states    that    said    Andrews   is 
indebted   to   persons   in    said   city   of    Mobile,   Alabama, 
and    by    the   laws   of  said   State   has,   and   claims  of   his 
wages,  an  exemption  of  twenty- five  dollars.     Respondent 
states   that   it   does    not    now,   nor   did   it,   at   the   time 
of  the   attachment  by  garnishment  herein,  owe  said  An- 
drews any   thing  in  the  State  of  Tennessee,  nor  for  any 
work    or    service    in    said    State,    or    growing    out   of 
the   offices    of    said    State,   nor   is   he   on    the    pay-rolls 
of  respondent   in   said  State.       But  respondent  does  owe 
him   in    the    city   of    Mobile,    Alabama,   for   work  done 
there   in   a   local    office,     upon    the   pay-rolls   of  which, 
it  appears,  the  sum  of  fifty-five  dollars.      But  respondent 
denies   that   such    indebtedness   is  property  in  Tennessee, 
and  is   advised   that,   as   no   personal   service   of   process 
has  been   had   in   the   cause  on  said  Andrews,   nor   any 
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attachment  had  of  property  in  this  State,  he  has  had 
no  day  in  court,  and  that  a  judgment  and  order  in 
the  cause  would  be  no  protection  to  the  respondent 
against  the  second  payment  in  Alabama,  either  to  said 
Andrews,  or  his  local  creditors,  or  as  against  the  ex- 
emption laws  of  Alabama.  And  it  therefore  prays  to 
be   discharged. 

The  point  has  not  been  made  in  the  argument  sub- 
mitted, but '  the  justice  and  the  circuit  judge  were, 
probably,  both  in  error  in  refusing  to  make  an  order 
of  publication,  even  if  the  facts  stated  in  the  answer 
of  the  garnishee  were  not  sufficient  to  charge  the  gar- 
nishee. For,  by  the  Code,  section  3518,  the  justice, 
or  other  officer  granting  the  attachment,  is  authorized 
to  make  the  order  of  publication,  in  advance  of  the 
levy  of  the  attachment,  although  the  publication  itself 
should  not  be  made,  by  the  Code,  section  3521,  until 
the  attachment  has  been  actually  levied:  Howard  v. 
Jenkins,  5  Lea,  176.  The  order  of  publication  does 
not,  therefore,  depend  upon  the  levy  of  the  attach- 
ment, but  the  publication  would  be  of  no  avail  without 
the  levy:  Riley  v.  Nichols^  1  Heis.,  16.  Moreover, 
by  the  new  Code,  section  3816,  embodying  section 
3103  of  the  Code,  and  the  act  of  1883,  chapter  11, 
the  answer  of  the  garnishee  is  not  conclasive  when 
the  sum  in  controversy  is  less  than  $1,000,  but  the 
plaintiff  may  controvert  any  of  the  facts  contained 
therein.  Property  levied  upon  by  the  attachment  as 
the  property  of  the  debtor  may  not  in  fact  belong  to 
him,  and  the  person  served  with  a  garnishment  sum- 
mons  may  turn    out    not  to   be   liable  in  any   way   to 
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the  debtor.  But  the  statute  seems  to  give  the  plaiQ- 
tiff,  at  the  peril  of  costs,  a  right  to  publioation  as 
soon  as  there  is  a  levy  od  property  or  service  by 
garnish  men  t. 

It  is  not,  however,  necessary  to  decide  these  points, 
for  the  plaintiff  is  clearly  entitled,  upon  the  answer 
filed  in  this  case,  to  an  order  of  publication,  and  pub- 
lication for  hie  debtor.  The  answer,  stripped  of  its 
statements  or  denials  which  amount  only  to  mere  con- 
clusions, inferences  or  opinions,  admits  that  the  respondent 
is  a  resident  and  citizen  of  the  8tat«  of  Alabama,  that 
is,  as  the  argument  of  its  counsel  shows,  a  corporation 
chartered  by  the  State  of  Alabama,  and  as  such  cor- 
poration is  indebted  to  the  defendant,  Andrews,  in  the 
sum  of  fifty-five  dollars.  These  facts  are  sufficient  to 
show  liability  as  a  legal  consequence:  Pioiles  v.  Rainey, 
4  Heie.,  339.  The  answer,  it  is  true,  says  and  in- 
sists that  the  debt  is  a  local  debt  due  in  Alabama, 
and  not  in  the  State  of  Tennessee.  But  it  states  no 
fact  which  justifies  this  claim,  or  assumption.  The 
debt  is  admitted  to  have  been  created  by  the  employ- 
ment of  the  defendant  by  the  corporation  in  one  of 
its  offices  located  id  Mobile,  Alabama.  But  there  is 
nothing  in  (hese  facts  to  make  the  debt  local,  or 
limit  its  payment  to  Mobile,  or  the  State  of  Alabama. 
It  is,  upon  the  facts  stated  in  the  answer,  an  ordi- 
nary debt  of  the  corporation  to  one  of  its  employes 
for  his  services.  Like  other  debts,  of  a  general  na- 
ture, it  would  follow  the  person  of  the  debtor,  and 
might  be  sued  for  wherever  the  debtor  could  be  per- 
sonally served  with  process.  And  if  the  corporation 
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could  be  sued  in  this  State  for  the  debt,  it  would  be 
subject  to  have  the  debt  reached,  under  the  laws  of 
this   State,   by   a  creditor  of  its  creditor. 

The  status  of  a  railroad  corporation  chartered  by 
two  or  more  States  is,  that  it  is  a  distinct  and  in- 
dependent corporation  in  each  State,  and  when  it  ex- 
ercises its  functions  in  either  of  the  States  it  acts 
under  the  authority  of  that  State:  Memphis  &  Charles- 
ton Railroad  Company  v.  Alabama,  107  U.  S.,  581 ; 
Ohio  &  Mississippi  Railroad  Company  v.  Wheeler,  1 
Black,  286;  Chicago,  etc.,  Railway  Company  v.  Whiir 
ton,  13  Wall.,  270;  1  Kover  on  Railroads,  26,  69.  But 
the  officeis  of  the  corporation  in  each  Stsite  are  the 
officers  of  the  entire  corporation,  no  matter  through 
how  many  States  it  may  run.  And  the  corporation, 
through  these  officers,  may  be  sued  either  as  a  do- 
mestic or  foreign  corporation;  in  the  State  in  which 
rt  is  sued,  as  a  resident  citizen  for  any  liability  created 
therein,  and  for  any  liability  created  in  another  State 
by  comity.  Our  statutes  provide  for  the  service  of 
process  on  foreign  corporations  through  their  proper 
officers:  Code,  f^ec.  2831,  et  seq.;  Railroad  Company  v. 
Walker,  9  Lea,  475.  All  of  the  authorities  agree, 
therefore,  that  in  the  c;ise  of  a  railroad  corporation 
chartered  by  two  or  more  States,  the  corporation  may 
be  garnisheed  in  each  State  for  wages  due  by  it  to 
its  employes:  Drake  on  Attachments,  sec.  879:  1 
Hover   on   Railroads,   sec.   720. 

The  point  presented  in  the  argument  of  this  case 
touching  the  right  or  duty  of  the  garnishee  to  plead 
the    exemption,    allowed    by   the    law   of    the  State  of 
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the  debtor,  can  not  be  noticed  in  the  present  attitude 
of  the  cause;  for  the  admitted  debt  exceeds  the  ex- 
emption mentioned  in  the  answer  of  the  corporation, 
and  this  excess  is,  in  any  event,  sufficient  to  entitle 
the  plaintiQ  to  publication.  This  State  has,  in  one 
instance,  shown  a  tendency  to  recognize  the  right  of 
the  garnishee  to  plead  the  exemption  of  the  debtor 
under  the  exemption  laws  of  this  State:  Davenport  v. 
Sloan,  9  Hum.,  186.  The  decision^  of  other  States 
are  in  conflict  with  each  other,  as  to  the  right  to 
rely  upon  the  exemption  under  the  laws  of  another 
State.       We   express   no   opinion   on   the   point. 


Louisville    &    Nashville    Railroad    Company    v. 

W.  C.  Trent. 

1.  JuBY  Docket.    Cause  placed  upon.    Bequest  for  jury.  Waiver  of.  Jadg- 

ment  was  obtained  before  a  justice,  an  appeal  taken  and  the  case  put 
on  the  jury  docket.  The  cause  was  finally  carried  to  the  Supreme 
Court  and  remanded.  It  was  again  put  on  the  jury  docket,  and  at 
the  second  trial  defendant  below  moved  to  transfer  it  to  the  non-jury 
docket,  becahse  the  recordB  did  not  show  any  request  had  been  made 
for  a  jury.  The  application  was  refused.  Heldj  that  no  objection 
having  been  made  at  the  first  trial  to  the  cause  being  placed  upon 
the  jury  docket,  all  exceptions  were  thereby  waived,  and  the  appli- 
cation was  correctly  refused. 

2.  Evidence.    Damages.    Measure  of.    Suit  brought  to  recover  damages 

for  injury  to  horses  shipped  by  rail  from  St.  Louis  to  Stanton.  The 
owner,  for  two  days,  refused  to  receive  the  horses  at  S.,  owing  to 
some  extra  charges.  The  plaintifi"  was  allowed  to  show  the  cost  of 
the  keeping  of  the  horses  for  the  two  days  in  computing  the  dam- 
ages.   Heldf  that  this  was  improperly  admitted.    The  measure  of 
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damages  was  the  injury  sustained  up  to  the  time  the  hones  were 
received  at  S.,  and  no  expense  thereafter  incurred  could  be  prop- 
erly charged  to  defendants. 


FBOM     PAYETTE. 


Appeal    in   error   from   the  Circuit  Court   of  Fayette 
county.      T.   J.   Flippin,  J. 

H.   B.  Folk    and    H.   C.   Moorman   for    Railroad 
Company. 

T.   K.   RiDDiCK   and   C.   A.  Stainback  for  Trent. 

Dkadkricjc,  C.  J.,  delivered  tbe  opinion  of  the  court. 

Trent  obtained  a  verdict  and  judgment  against  the 
railroad  company  for  damages  to  a  car  load  of  horses 
shipped  from  East  St.  Louis  to  Stanton^  Tennessee, 
and  the  company  has  appealed  to  this  court.  The 
suit  was  originally  instituted  before  a  justice  of  the 
peace  of  Fayette  county,  who  rendered  judgment  for 
Trent,  and  the  company  appealed  to  the  circuit  court, 
where  a  verdict  and  judgment  were  rendered  for  Trent, 
and  the  company  appealed  to  this  court.  At  the 
April  term,  1883,  the  judgment  was  reversed,  and  this 
court  remanded  the  cause  for  a  new  trial.  In  1884, 
the  cause  was  again  tried  and  verdict  and  judgment 
were  again  rendered  for  Trent,  and  the  company  has 
again   appealed. 

The  Referees  have  recommended  a  reversal  for  two 
alleged    errors  in   the   record,  and   Trent   has  excepted. 

When  the  cause  was  appealed  from  the  justice^s 
judgment   it   was  placed  upon   tbe  jury  docket,  and  the 
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first  trial  had,  without  objection,  by  jury.  After  it 
was  remaoded,  it  was  again  placed  on  the  jury  docket, 
and  when  called  for  trial,  defendant  below  moved  to 
have  the  cause  placed  upon  the  non-jury  docket.  The 
court  refused  the  application,  but  gave  defendant  leave 
to  show  by  evidence  that  no  jury  had  been  demanded, 
and  that  the  cause  should  be  remanded  to  the  non- 
jury docket,  holding  that  the  verbal  request  to  the 
clerk  for  the  placing  of  a  cause  on  the  jury  docket 
was  sufficient,  if  made  by  either  party.  And  if  either 
party  denied  that  a  jury  had  been  demanded,  the  ac* 
tion  of  the  clerk  would  not  be  conclusive,  but  either 
party  might  introduce  proof  to  settle  the  question. 
The  defendant  declined  to  introduce  evidence  and  the 
trial   proceeded. 

It  is  insisted  that  it  was  error  to  refuse  to  remand 
the  cause  to  the  non-jury  docket,  as  the  record  does 
not  show  that  any  demand  for  a  jury  was  made  within 
the  time  prescribed  by  statute.  That  act  provides 
that,  where  suits  are  instituted  in  courts,  either  party 
shall  demand  a  jury  in  his  first  pleading  tendering 
an  issue.  In  all  other  suits  (as  appeals,  etc.,  from 
justices),  the  demand  shall  be  made  within  the  first 
three  days  of  the  trial  term.  Otherwise,  it  will  be 
conclusively  held  that  the  parties  agree  that  the  judge 
may  try  without  a  jury,  but,  by  consent,  the  parties 
may  change  the  cause  from  one  docket  to  the  other: 
New   Code,   section   3602   to   3605. 

It  is  argued  for  defendant  in  error,  that  the  circuit 
judge  correctly  refused  the  application  to  transfer  the 
cause   to   the   non-jury   docket ;     that   the   cause   coming 


422  JACKSON: 


Bailroad  Company  r.  Trent. 


by  appeal  from  a  justice  of  the,  peace,  the  demand  5s 
a  pleading,  and  like  other  pleas  in  such  case,  need  not 
be  in  writing,  as  held  by  the  Referees,  or  made  to 
or  before  the  court.  But  the  demand,  however  made, 
is  not  a  plea  or  part  of  the  pleading  in  the  case,  but 
rather  an  act  of  the  Legislature  prescribing  the  mode 
in  which  the  issues  made  by  the  pleadings  should  be 
determined. 

We  are  of  opinion,  however,  that  the  action  of 
the  court  was  correct  upon  another  ground.  The  cause 
had  been  placed  upon  the  jury  docket  in  1880,  and 
had  been  several  limes  continued,  upon  the  call  of  that 
docket,  by  the  defendant,  and  once  tried  by  a  jury 
without  any  objection  by  it;  and  after  the  cause  was 
remanded  from  this  court,  it  still  being  on  the  jury 
docket,  it  was  continued  by  defendant,  and  up  to  the 
term  at  which  the  second  trial  wa«  had,  no  objection 
below  was  made  on  account  of  its  not  having  been 
properly  placed  upon  the  jury  docket.  Under  these 
circumstances  it  is  fair  to  infer  the  party  now  object- 
ing waived  all  exceptions  to  its  being  placed  upon 
the  jury  docket.  Although  we  thiuk  the  proper  and 
better  practice  would  be,  in  the  cases  of  appeals,  etc., 
from  justices'  judgments,  that  the  party  demanding  a 
jury  should,  in  open  court,  demand  it  and  have  a 
record  made  of  the  demand,  thus  precluding  future 
controversy,  yet  the  consent  of  both  parties  may  be 
presumed  where  their  acts  unmistakably  indicate  such 
consent. 

The  exception  to  the  report  of  the  Referees  upon 
this   point    will   therefore   be   sustained.      The  other  ob- 
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jection   to   the   report  of    the   Referees    arises   upon    its 
holding   in   respect    to   the   admission   of   evidence. 

The  plaintiff  below  refused,  for  two  days,  to  receive 
the  horses  at  Stanton,  owing  to  some  extra  charges 
by  the  company,  but  did  then  receive  them  and  took 
them  to  Somerville.  Plaintiff's  agent,  who  purchased 
the  horses  in  St.  Louis,  was  examined  on  the  trial 
and  asked  by  plaintiff,  "  What  was  the  feeding  of  the 
horses  at  Somerville,  from  the  time  they  were  brought 
to    Somerville    until    they    were   sold,    worth   a   day?'* 

The  question  was  objected  to  by  defendant  "as 
not  competent  or  relevant,  and  not  proper  evidence 
to  show  damages  under  the  contract."  The  objection 
was  overruled  and  witness  answered,  "  that  the  keep 
of  the  horses  was  worth  fifty  cents  a  day  each.  It 
was  several  months  before  they  were  all  sold,"  etc. 
It  is  now  argued  that  the  objection  is  not  specific, 
and    that   the   evidence   is   competent,   relevant,   etc. 

We  are  of  opinion  that  the  objection  does  suflS- 
ciently  indicate  to  the  grounds  of  the  oi)jection,  and 
that  its  admission  was,  in  effect,  a  declaration  by  the 
court  to  the  jury  that  it  was  relevant,  competent 
and  proper  evidence  under  the  contract  to  show  dam- 
ages. We  are  also  of  opinion,  that  the  evidence  was 
improperly  admitted,  because  the  measure  of  damages 
was  the  injury  sustained  up  to  the  time  the  horses 
were  received  at  Stanton,  and  no  expenses  thereafter 
incurred  in  their  case  was  properly  chargeable  to  defend- 
ant. It  was  allowed,  without  any  special  instruc- 
tions, to  go  to  the  jury,  and  most  probably  entered 
into    the    computation    of    the    jury   in    estimating   the 
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damages^   for    there    ia    no    other    purpose    for    which 
this  testimony  seems  to  have   been   admissible. 

This  was  error,  and  the  exception  to  the  report 
of  the  Referees  upon  this  point  will  be  overruled,  the 
report  will  be  confirmed  recommending  a  reversal^  the 
judgment  will  be  reversed,  and  the  cause  will  be  re- 
manded  for  a   new   trial. 


Beadles,   Wood  &  Co.  v.  J.  W.  Ownby. 

1.  Cotton  Futures.    Money  advanced.    Suit  to  recover.    Defense.    It  is  a 

good  defense  to  a  complainant's  bill  to  recover  money  advanced,  that 
the  advances  were  made  in  the  purchaae  of  ooUon  futures  with  the 
distinct  understanding  that  no  cotton  was  to  be  delivered  or  price 
paid  therefor,  and  that  the  intention  of  the  parties  was  to  speculate 
in  the  rise  and  fall  of  the  price  of  cotton. 

2.  Sahe.    Agents  in  buying.    It  makes  no  difference  that  the  complain- 

ants were  acting  merely  as  agents  of  the  respondent  in  the  purchase, 
and  had  no  interest  in  the  transaction  except  their  commissions  as 
agents. 


FROM    CARROLL. 


Appeal    from    the    Chancery   Court    at    Huntingdon. 
Jno.   Somers,  Ch. 

Hawkins  &  Townes   for  complainant, 

Hawkins  &  McKenzie   for  defendant. 

Cooke,  J.,  delivered  the  opinion  of  the  court. 

The   complainants   were   commission    merchants    and 
cotton    factors   in  New  Orleans,  Louisiana,  and  the  bill 
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in    this  case   was    filed  to   recover    of  the   respondent, 

Ownby,    the    sum    of    f891.76,   alleged    to    have   been 

advanced    by   them   for   the   respondent,   at   his   special 

instance    and    request,   with    which   to    buy   cotton   for 

future   delivery.       The   real   defense  relied  upon,  is,   as 

all<»ged   by  the   answer,   that  the  advances,  if  made  at 

all,    were    made    in    the    purchase    of    what  is   styled 

cotton  futureSf  with   the   distinct   understanding  between 

the    complainants    and    respondent,   that   there   was   to 

be    no    cotton    delivered    or    the   price   paid   therefor, 

and   that   the   object  and   intention   was,  as   understood 

between   complainants   and   respondent,   to   speculate  in 

the   rise   and   fall   of  the   price  of  cotton;     or  in  other 

words,   that    it   was   a   mere    wagering    transaction    on 

the   future   prices  of  cotton   in    New  Orleans,  in  which 

both    complainants    and     respondent    participated,   and 

hence   the   complainants   are   not   entitled   to  recover. 

The  complainants  were  members  of  the  New  Or- 
leans Cotton  Exchange,  and  on  December  22,  1881, 
they  purchased  upon  the  said  cotton  exchange,  and 
subject  to  its  rules  and  regulations,  of  one  Roberts, 
for  the  defendant,  one  hundred  bales  of  cotton,  to  be 
delivered  in  the  month  of  March,  1882,  at  the  price 
of  12^  cents  per  pound;  also  upon  December  27, 
1881,  they  purchased,  in  like  manner,  for  the  respondent, 
one  hundred  bales  of  cotton  of  one  Jones  &  Co.,  to 
be  delivered  in  March,  1882,  at  the  price  of  12xVt 
cents  per  'pound;  and,  also,  on  January  10,  1882, 
they,  in  like  manner,  purchased  for  the  respondent,  of 
one  A.  C.  Hayne,  one  hundred  bales  to  be  delivered 
in  April,   at   the   price   of  12^^%    cents  per   pound,  and 
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on  the  same  day  they  purchased  for  respondent,  one 
hundred  bales  of  cotton  of  one  J.  T.  Clay,  to  be  de- 
livered in  April,  at  the  price  of  ?12yV^  cents  per 
pound.  By  the  rules  of  said  cotton  exchange,  and 
consequently  by  the  terms  of  said  contracts,  either 
party  was  required  to  put  up  or  deposit  sufficient 
sums  of  money,  termed  margins,  when  required  by 
the  other  party,  to  cover  the  difference  between  the 
stipulated  price  and  the  price  current,  as  cotton  might 
rise  or  fall  in  the  market,  and  if  either  party,  upon 
such  notice,  failed  to  put  up  such  margins,  the  other 
party  had  the  right  to  declare  the  contracts  forfeited 
and  settle  them  according  to  the  difference  between 
the  contract  price  and  the  market  price  of  the  cotton 
at  time  of  the  forfeiture,  and  have  the  same  paid 
accordingly. 

On  February  8,  1882,  the  complainants  advanced 
for  the  respondent,  in  pursuance  of  such  notice,  the 
sum  of  $610  to  protect  his  purchase  of  two  hundred 
bales  to  be  delivered  in  March,  and,  on  the  same  day, 
they  also,  in  like  manner,  advanced  the  further  sum 
of  $681.76  to  protect  his  purchase  of  two  hundred 
bales  to  be  delivered  in  April;  $400  of  this  amount 
had  been  furnished  by  respondent  to  them  for  that 
purpose,  and  the  residue  of  $891.76  was  advanced 
out  of  their  own  monies  by  the  complainants  for  him. 
The  price  of  cotton  still  continuing  to  decline,  further 
advances  as  margins  were  required  to  protect  said 
contracts,  which  the  complainants  were  unable  to  ad- 
vance, and  the  respondent  refusing  to  do  so,  said 
contracts  were   declared  forfeited  and  closed   out  before 
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maturity,  and  the  respondent  having  refused  to  pay 
the  amount  so  advanced  for  him  by  the  complainants, 
this  bill  was  filed  to  recover  the  same,  as  above  stated. 
The  only  question  necessary  to  be  considered  is,  were 
these  wagering  contracts,  and  was  the  money  advanced 
in  aid  of  them  by  the  complainants  with  the  knowl- 
edge that  they  were  such?  If  so,  they  can  not 
recover,  but  if  not,  they  can:  3  Lea,  745,  and  au- 
thorities there  cited.  The  testimony  in  regard  to 
said  contracts  is  as  follows:  On  December  20,  1881, 
the  respondent  addressed  to  the  complainants  the  fol- 
lowing   letter:  ^ 

'^Dear  Sirs — I  hereby  enclose  postoffice  order  for  $100  for  which  please  "^^ 

receipt.     I  wish  you  to  use  it  in  cotton  futures;  buying  and  selling  as  7 

jou  would  your  own.    For  instance,  if  New  York  March  gets  to  12^%  j^ 

or  12y\^,  buy  one  hundred  bales,  and  if  you  think  it  is  not  likely  to  get  ^^ 
there,  buy  at  higher  figures.    Do  as  you  think  best,  and  if  you  buy  or 

sell,  telegraph  in  some  character,  as  it's  against  the  law  to  deal  in  futures  ^ 

here.    If  you  buy  or  sell,  protect.    Do  best  you  can  and  I  may  send  more."  "* 

To    this    letter,   the   complainants    replied,   on   De-  * 

ceraber    22,    1881,   as    follows: 

"Your  favor  of  the  20th,  containing  postoffice  order  for  $100,  duly  to 
hand.  We  do  not  expect  to  see  New  York  Marches  go  down  to  12^^, 
but  if  decline  continues  to-morrow,  we  think  you  had  better  go  in  for 
100  Marches,  and  should  they  go  ten  points  lower,  we  would  suggest  you 
take  100  more.     Should  we  buy,  will  telegraph,  *  House  burned  yesterday 

12jY(7/  which  means,  bought  one  hundred  bales  March  12jVo-     Accept  ^^ 

thanks  for  order." 

On  December  22,  1881,  same  date  as  above,  com- 
plainants wrote  again  to  respondent  at  Huntingdon, 
Tennessee,    the    place     of     his     residence,    as    follows: 

"  We  received  an  order  by  telegraph  this  morning  to  buy  you  100 
bales  March  delivery,  which  we  have  executed  at  12iVo»  This  is  a  con- 
siderable decline  since  yesterday  morning.  We  hope  it  may  pay  you  a 
handsome  profit.  We  may  have  low  prices  until  sometime  in  January, 
when  we  expect  a  sharp  advance.  We  have  $100  postoffice  order  for  your 
credit." 
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On    December    27,   1881,   complainants  again   wrote 
to   respondent,  as  follows: 

''Your  postal  card  of  December  26th  instant  came  to  hand  late  thL 
afternoon,  onlj  a  few  minutes  before  the  closing  of  the  cotton  excfaanfe, 
saying:  'If  March  cotton  points  to  12iVo<  ^^7  ™^  o°®  handred  bale?.' 
We  immediately  executed  the  order  at  12iVo  '^^  wired  you  the  purchase 
We  desire  as  margin,  one  dollar  per  bale.  We  will  keep  yonr  margis» 
good  and  protect  you." 

On    January    4,   1882,   respondent   wrote    the    com- 
plainants  as   follows  : 

"  I  hereby  send  postoffice  order  for  $200  as  margin  for  my  ootton  whicb 
I  want  you  to  protect.  Got  your  telegram  a  few  minutes  ago.  Surprifed 
to  see  such  a  decline  after  your  and  other  opinions.  Short  crop  must  be 
a  myth." 

A  postscript  added,   as   follows: 

'  Now  if  cotton  should  react  or  get  to  bottom,  and  you  don't  need  &U 
money  I  have  there  as  margin,  you  may  invest  additional  amount  over 
at  low  figure," 

In   reply   to    which    complainants    wrote   respondent 
on  January   6,    1882,   as   follows: 

"  Yours  of  the  4th  instant  received.  Amounts  stated  inclosed.  Yon 
have  credit  by  $200.  We  shall  protect  contract.  Should  the  market 
become  steady  and  receipts  fall  off,  we  will  invest  in  two  hundred  bale? 
more  for  you.  Very  large  receipts  this  week  with  large  stocks  on  hand 
has  encountered  a  bear  raid  that  the  bulls  have  not  been  able  to  resist 
successfully.  One  house  in  Liverpool  (Newfork  &  Co.)  has  sold  through 
H.  &  B.  Beer  of  this  city,  two  hundred  and  fifty  thousand  bales  the  last 
four  weeks.  We  have  to  resist  capital  and  manipulations.  If  we  can 
hold  up  two  weeks  longer  we  will  have  them  by  the  throat ;  at  least  that 
is  our  opinion." 

On    January    6,    1882,    respondent     wrote    to    com- 
plainants  as   follows : 

"  If  you  will  purchase  for  me  without  any  more  money  than  the  $400 
sent  one  hundred  bales  April,  you  may  do  so.  If  March  should  get  » 
low  or  lower  than  12  or  12iVo,  that  is  to  say,  I  wish  to  hold  three  hun- 
dred bales  for  the  $400  if  I  can,  the  last  one  April,  when  March  gets  to 
12  or  12j°o*o'  ^f  course,  if  it  should  never  go  up  I  tDould  pay,  but  itot  Mi? 
month,    I  wish  my  present  purchase  protected  any  way,** 
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On     January    9,    1882,    complainants    wrote    to    re- 
pondent    in   reply   to   the   above,   as   follows: 

"  In  reply  to  your  favor  6th,  would  say,  we  would  urge  not  to  hold  any 
[arches  or  to  boy  any.  Before  you  invest  in  any  more  futures,  we  would 
iiggest  that  a  coi[itinuous  advance  can  not  occur.  And  when  yon  get 
wen ty -five  points  profit  on  any  purchase,  take  in  your  profit.    And  when 

depression  occurs,  go  in  again.  You  respond  so  promptly  to  our  call 
lat  we  will  invest  for  you  when  you  desire  it." 

On  January  10,  1882,  complainants  telegraphed 
respondent : 

'*  Bought  two  hundred  April  at  12iVo'" 

From  the  above  correspondence,  it  can  be  readily 
seen  that  the  complainants  did  know  what  the  trans- 
actions were  upon  which  they  advanced  these*  sums 
of  money  for  the  respondent,  and  that  they  were 
advanced   at   his  request  for  the  purpose  of  protecting  \p 

his   purchases,   and,  as   above  stated,  the  only    question  ««» 

is,  whether   the   transactions   themselves   were   illegal.  J  J' 

The    respondent    himself  testifies   that   he  gave   his 

first  order   to  complainants  for  the  purchase   of  cotton 

through    an    agent    of    theirs,   one    J.   B.   Smith,    and 

that    it    was    said    or    understood    by   both    of    them, 

"that  there  would  be  no  actual  cotton  delivered,^'  and 

that  said  agent  told   him  that  it  was   understood  that 

he  was   not   to   take  the  actual  cotton;   that  they  dealt 

upon   the   rise   and  fall.       He    also    testifies,   that  said 

agent  agreed   or  said    the    complainants  would   protect 

bis  purchases    for    one    dollar    per  bale,   or  said   that 

would  be  sufficient  to  protect  them.      Smith's  testimony 

<lirectly  contradicts  these  statements  of  the  respondent. 

He  testifies    that    complainants    were    to    act    as    the 

agents  of  respondent  in  the  purchase  of  cotton;    that 
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they   had  no   interest   in    the  contract«  whatever  except 
their   commissions  upon  the  purchases  as  cotton  factors. 
Complainant     Beadles    testifies    positively,    that     every 
contract    of    purchase    made    for   defendant    was   made 
according   to   the    rules    of    the    New   Orleans    Cotton 
Exchange   and   for  actual  delivery  of  cotton,  and  could 
have   been   enforced   if  the  cotton  had  been  demanded; 
that   there   was   never   any  agreement  or  understanding, 
either   expressed   or   implied,  that  no  cotton   was  to    be 
delivered     under     said     contracts,    or     that     settlement 
should   be   made   according   to   the    price   of    cotton    at 
the   date   of    purchase    and    sale;     that    by    the    rules 
of    the    cotton   exchange,    in    accordance    with     which 
these  contracts  were  made  for  respondent,  all  contracts 
were   forfeitable  on  the  failure  of  either  party  to  make 
margins  good    when    notified  by  the   other   party  to  do 
so.       When    contracts    are    forfeited,    they    are    closed 
out   and   settled   under   the  rules  of  said  exchange,  ac- 
cording  to   the    difference    between    the    purchase    and 
sale   of  the   cotton ;     that    all    contracts   are   made   for 
cotton,  and    upon    any   and    all     of    them    cotton    can 
be   demanded  or  tendered  by  either  party  and  enforced 
by   the    actual     delivery   of    the    cotton    at    maturity; 
that   both    parties,   buyers   and   sellers,   were   bound  to 
keep   margins   good    during   the   existence   of    the   con- 
tract, and,  on  failure  to  do  so,  the  contract  is  declared 
forfeited   and  settlemant  may  be  demanded;     that  after 
the    complainants    had    advanced    for    respondent    the 
amounts   as   above   stated   to   protect   his  contract,  they 
were   unwilling    to   advance   for   him    any   further,  and 
the   price   of  cotton   still   continuing  to  decline,  further 
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margins  were  demanded  upon  said  coiitracta,  of  which 
they  notified  respondent,  and  al^o  notified  hint  that 
they  coald  not  advance  any  more  for  him,  and  unless 
he  furnished  the  additional  margins  demanded,  the 
contracls  would  be  declared  forfeited ;  and  that  re- 
spondeat refused  to  advance  any  further,  and  said 
contracts  were  declared  forfeited,  and  closed  out  ac- 
cording to  the  rules  of  the  cotton  exchange.  He  ■ 
further  testified,  that  if  respondent  had  kept  his  mar- 
gins up,  upon  the  maturity  of  (he  contracts,  if  the 
cotton  had  been  tendered,  the  firm  could  have  com- 
manded the  money  upon  it  to  have  paid  for  it.  He 
further  testifies,  that  contracts  for  future  delivery  are 
very  often  sold  many  times  before  maturity,  and  a 
great  many  are  forfeited,  and  many  of  them  are 
settled  upon  maturity  according  to  the .  difFerence  in 
prices,  but  in  all  cases  the  cotton  is  actually  deliv- 
ered when  demauded  or  tendered  by  either  party,  and 
which  either  party  has  a  perfect  right  to  do;  that 
complainants  had  no  interest  in  said  contracts  except 
their  commissions  for  making  said  purchases,  and  had 
no  knowledge  of  any  intention  upon  the  part  of  either 
of  the  parties  to  said  contracts  not  to  demand  or 
tender  the  cotton  upon  their  maturity.  Woods,  the 
other  partner  in  said  firm,  testified  substantially  the 
same.  The  testimony  further  shows,  that  the  re- 
spondent had  been  in  the  habit  for  many  yeais  of 
<lealiug  in  these  contracts,  and  was  well  acquainted 
with  the  rules  and  regulations  by  which  they  are 
governed.  These  witnesses  also  testify,  that  there  was 
no  agreement  on   part   of  complainants   to   protect  said 
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contracts  for  the  price  or  amount  of  one  dollar  per 
bale^  and  the  correspondence  above  set  forth  clearly 
establishes  that  there  was  no  such  agreement|  although 
there  is  an  opinion  expressed  in  one  of  the  letters 
that  that  even   would   be  sufficient. 

I  was  inclined  to  the  opinion,  that  the  complainants' 
right  to  recover  was  sustained  by  the  preponderance 
of  the  testimony.  But  the  chancellor  and  Referees 
both  came  to  a  different  conclusion,  and  the  majority 
of  the  court  are  of  opinion  that  all  the  evidence, 
taken  togetheri  establishes  the  defense  set  up,  that 
these  were  wagering  contracts  in  regard  to  the  future 
price  of  cotton,  and  that  complainants,  knowing  them 
to  be  such,  advanced  said  sums  of  money  in  aid  of 
them,    and   hence   can  not   be  permitted   to   recover. 

The  exceptions  to  the  report  of  the  Referees  will 
be  disallowed,  and  the  chancellor's  decree  dismissing 
the  bill   affirmed   with    costs. 
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1.  MiSDKifEAtiOB.     QnxUHon  of.    Charge  <^crmrt  upon  tato  of  fdmy.   Effect 

of  error  Otatin,  A.  party  who  iB  acquitted  of  the  cha^^  of  felony, 
bat  convicted  of  s  misdemeanor,  can  not  avail  Mmself  of  errors  in 
the  judge's  charge  npon  the  subject  of  felony. 

2,  Chabqb  of  Codbt.     IVopomitoJw  offered  by  d^awlanL    Dull/  of  eourt  to 

eondme.  The  defendant  submitted  a  series  of  propositions  to  the 
covirt,  astiing  that  they  be  given  in  charge  to  the  jury,  which  vras 
done  with  the  following  eadorsemeut,  "  accepled  and  given  to  the 
jury,  except  in  so  far  a«  they  conflict  with  the  principles  laid  down 
in  the  charge."  Hdd,  that  this  was  error,  and  that  it  was  the  dn^ 
of  the  court  to  have  passed  upon  the  several  propositiona  ftnd  with- 
held snch  as  conflicted  with  the  charge. 


FBOM    SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.      A,  H.  Douglass,  J. 

J.  J.  DnPuY  for  Lang. 

Attobkbt- General  Lea  for  the  State. 

ToBNET,  J,,  delivered    the   opinion   of   the   court. 

Defendants  were  arraigned  and  tried  on  indictment 
for  the  murder  of  Prince  Epps.  Wiley  was  convicted 
of  assault  and  battery ;  Felix  of  murder  in  the  second 
degree. 

The  Code  (M.  &  V.),  section  6061  (T.  &  S.),  sec- 
tion 6222,  provides :  "  Upon  an  indictment  for  any 
offense  consisting  of  different  degrees,  the  jury  may 
God  the  defendant  not  guilty  of  the  degree  charged 
ia  the  indictment,  and  guilty  of  any  degree  inferior 
28— VOL.  16. 
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thereto,  or  of  an  attempt  to  commit  the  offense,  and 
the  defendant  may  also  be  found  guilty  of  any  offense, 
the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged,  whether  it  be  a  felony,  or 
misdemeanor." 

Assault  and  battery  is  necessarily  included  in  the 
charge  of  murder,  and  it  has  been  the  constant  prac- 
tice of  this  and  the  criminal  courts  of  the  State  so 
to   construe   the   statute   since   its   passage. 

The  charge  of  the  court  upon  the  higher  grades 
of  offense  was  sufficiently  definitive  of  what  is  neces- 
sary to  constitute  the  misdemeanor.  Wiley  having  been 
acquitted  of  felony,  any  error  in  the  rulings  and  charge 
of  the  court  as  to  it  is  not  available  for  him  in  this 
court,  and  the  judgment  will  be  affirmed  as  to  hira. 
The  charge  of  the  court  covers  about  forty- eight  pages 
of  the  record.  The  defendants  submitted  a  series  of 
propositions,  and  requested  the  court  to  give  them  in 
charge  to  the  jury.  They  "were  handed  to  the  jury'* 
with  the  endorsement,  "accepted  and  given  to  the 
jury,  except  in  so  far  as  they  conflict  with  the  prin- 
ciples laid  down  in  the  charge."  This  was  error. 
It  was  the  duty  of  the  court  to  have  examined  and 
passed  upon  the  several  requests.  If  they,  or  either 
of  them,  were  not,  in  the  opinion  of  the  court,  the 
law  of  the  case,  they  should  have  been  entirely  with- 
held from  the  jury,  and  filed  in  order  to  be  used  if 
a   bill   of  exceptions   became   necessary. 

Under  the  rule  now  in  force  in  this  State,  the 
jury  must  t«ke  the  law  as  laid  down  to  it  by  the 
court.       It   can   not   and   must   not  be  required  to  com- 
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pare  diverse  opinions  of  court  and  counsel  with  a 
view  to  settling  questions  of  conflict  between  them.  In 
all  eriminal  prosecutions  the  accused  is  entitled  to  a 
full,  fair  and  plain  statement,  by  the  court,  to  the 
jury,  of  the  law  applicable  to  his  case. 
Reverse   the  judgment  as   to   Felix. 


William   B.  Greenlaw  et  al.  v.  Anna    L.   Green- 
law et  al. 

m 

1.  Propebtt  of  Married  Women.    Sale  Jor  Uixea,    Power  to  BeU,    If 

real  estate  in  which  a  mother,  who  is  a  married  woman,  and  her 
children,  who  are  infants,  are  jointly  interested  is  ahout  to  be  sold  for 
taxes  which  they  can  not  otherwise  pay,  it  would  be  a  good  ground 
for  selling  the  property  as  manifestly  to  their  interest,  either  under 
the  statute,  or  the  inherent  powers  of  a  court  of  equity. 

2.  Same.    lUmoval  of^operty  to  another  Siaie,    Power  of  chancery  court  to  sell 

for.  Courts  of  chancery  in  this  State  may  sell  the  realty  of  a  married 
woman  or  an  infant  for  the  purpose  of  removing  the  proceeds  to  an- 
other State,  where  the  married  woman  or  infant  permanently  resides, 
upon  the  ground  that  it  is  manifestly  to  the  interest  of  the  party,  if 
the  proof  establish  the  fact ;  and  the  transfer  may  be  made  through 
the  court  of  this  State  and  a  court  of  competent  jurisdiction  of  the 
State  of  the  party's  residence. 

3.  AppbaIi  of   a  Purchaser.    Error  in  proceedings.    Executed  sale.  Effect 

of  subsequent  proceedings.  The  appeal  of  a  purchaser  of  land,  under 
an  executed  chancery  sale,  from  a  decree  refusing  his  application, 
whether  by  motion,  petition  or  original  bill,  to  be  relieved  from 
his  purchase  on  the  ground  of  error  in  the  proceedings,  is  a  collat- 
eral attack  on  those  proceedings,  and  if  the  court  had  jurisdiction 
of  the  parties  and  the  subject-matter  the  appeal  would  be  of  no 
avail,  the  title  of  a  purchaser  under  an  executed  decree  not  being 
affected  by  any  subsequent  proceedings  resorted  to  by  the  parties 
themselves  for  the  correction  of  errors. 
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4.  Pakttes  Under  Disability.  Sale  oflcmd  of,  Complianee  vfUh  the  sUd- 
ute.  Aeqiiiescenee  in  irregiUarities,  It  is  the  dnty  of  parties  to  comply 
with  the  terms  of  the  statute  prescribing  the  mode  of  proceedings  in 
application  for  the  sale  of  lands  of  persons  under  disability,  and  it  is 
the  duty  of  the  court  below  to  see  that  these  requirements  are  strictly 
complied  with,  but,  if  the  court  have  jurisdiction  of  the  parties  and 
the  subject-matter,  a  purchaser  under  a  decree  in  the  cause  will, 
by  the  express  terms  of  the  statute,  acquire  a  good  title,  notwith- 
standing the  failure  of  the  parties  and  the  court  below  to  follow  the 
statute  strictly,  the  parties  acquiescing  in  the  proceedings. 


FROM    SHELBY. 


Appeal    from   the   Chancery   Court  at  Memphis.     W. 
W.   McDowell,  Ch. 

FiNLAY  &  Peters    and    Poston    &    Poston    for 
complainants. 

Metcalf  &  Walker  and   M.   R.   Patterson  for 
defendants. 

Cooper,  J.,  delivered   the   opinion   of  the.  court. 

The  will  of  J.  O.  Greenlaw  contains  the  following 
clause :  ''  I  do  further  give,  bequeath  and  devise  to 
Fannie  Greenlaw,  wife  of  my  son,  William  B.  Green- 
law, Jr.,  for  the  sole  and  separate  use  of  herself,  so 
long  as  she  may  his  wife  remain  and  live  with  him, 
and  the  children  she  may  have  by  her  present  hus- 
band, the  said  William  B.  Greenlaw,  Jr.,  one-fourth 
of  my  estate  (less  $10,000),  subject  to  the  dower  and 
rights  of  my  wife,  and  the  legacies  hereinbefore 
named,  the  property  herein  devised  to  go  to,  and  be- 
long to  the  children  of  my  son  at  the  death  of  the 
said  Fannie,   or   when    she    may   cease   to   be   his   wife 
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and    live   with   him."      In   a   division   of   the   testator's 
estate  among  the  devisees,  made  May  18,  1869,  a  store- 
house and   lot  on  Main   street  in  Memphis  was  allotted 
to   Fannie  Greenlaw  and  her  children,  under  the  above 
clause   of  the   will.       W.   B.    Greenlaw,   Jr.,   and  Fan- 
nie,   his    wife,   are    now,   and    have    been    for    several 
years,    residing  in   the   city   of  Dallas,   State   of  Texas, 
as   their   permanent   home.       They  have   three  children 
living   with   them,   the   eldest   of    whom   is   of  age  and 
the  wife  of  F.  M.  Davis,  and  the  other  two  are  minors, 
one    of  them   having   been   born  on    July   1,   1866,  and 
the    other   on    August   31,    1871.       This   bill   was  filed, 
March    25,    1885,    by   Greenlaw   and     wife,   and    Davis 
and    wife,    against    the    two     minors    to    have    the    lot 
mentioned   above  sold,  and  the   proceeds   of  sale  trans- 
mitted  to    the    proper   court   in   Dallas,    Texas,    for   re- 
investment  upon    the   trusts   of  J.    O.    Greenlaw's   will. 
The    sale   is   asked    upon    the   ground    that   it   is   mani- 
festly to   the   interest   of  the   parties,  first,   because   the 
property   is    charged    with     a    lien     for    taxes    to    the 
amount    of    $4,000,   which     lien    is   being   enforced   by 
suit,   and   the   parties    have    not    otherwise    the   means 
of  paying   off    the    encumbrances;      and,    secondly,    be- 
cause   it    would    be   beneficial    to    remove   to,    and    rein- 
vest   the    estate    in    the    place    where    the    parties    have 
their   permanent    residence.       The    bill     was    sworn    to 
by   each    of  the    complainants.      Publication    was    made 
as  to    the    defendants,    for   whom    a   guardian    ad   litem 
was    appointed,    who    put    in     a    formal    answer.       The 
defendants    themselves  joined    also    in    filing  an  answer, 
in   which    they    express   the  wish  that  the  funds  should 


•> 


1 


438  JACKSON: 


Qreenlaw  v.  Qreenlaw. 


be   removed    to    Texas,   if    the    court    should   deem    it 
for    their    interest.       It   was  shown   by   proof  that    the 
lot   was   encumbered   by   a    lien    for    nearly   $4,000    of 
past   due    taxes,   for    the    enforcement    of    which     bills 
had   been    filed;     that   the   premises   rented    for    $1,200 
a   year,   from   which    had   to   be   deducted  taxes,  insur- 
ance, commissions  of  an  agent,  and  repairs,   amounting 
to    nearly   $500.       It  was   further  shown  that   the  pro- 
ceeds   could    be    reinvested    in    real    estate   in   Dallas, 
Texas,   which    would    yield   a   larger  per   cent,    on    the 
investment   than    the   property    in    question,   and    would 
be   likely   to    enhance    in    value    much    more    rapidly. 
There   was   also   filed    the    certified    copy   of    a   decree 
of    the    district   court    of    Dallas    county,   Texas,    pur- 
porting   to    be    rendered    in    a    suit    brought    by    the 
complainants    in    the   case   now   before   us   against    the 
same   defendants,    which   recites   the   facts    touching  the 
title   to   the   lot   now  in    controversy,  and  the  pendency 
of   the   present   suit,    and    then    declares   that   the   said 
district  court   is   a   court  of  general  equity  jurisdiction, 
having   full   power   to   take   charge   of  the   proceeds  of 
the   sale   of    said   property,   and   to   cause   the   same  to 
be  reinvested,  subject  to  the  trusts  of  J.  O.  Greenlaw's 
will;     that  these  trusts  would  be  protected  by  the  laws 
of    Texas,    and    that    the    court    would    undertake    to 
receive   the   fund  and  administer  the  trusts  accordingly, 
and    would    appoint   a    receiver    to    receive    the    fund, 
requiring   of  him   such    bond   and   security   as   shall,  to 
the   court   of  Tennessee,  seem  adequate  and  just.      The 
bill   before    us   shows    on    its    face    that    the    estate  of 
J.   O.    Greenlaw   is   still    in    course    of    administration, 
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and  that  something  may  jet  be  realized  therefrom 
under  the  devise  of  the  will.  But  there  is  no  proof, 
except  &3  hereiaafter  mentioDed,  showing  the  pecuniary 
condition  of  the  oomplaiuant  Fannie  aiid  her  children, 
nor  whether  they  own  any,  and  what  other  property. 
The  chaucellor,  on  final  hearing,  sustained  the  bill 
and  ordered  the  land  to  be  sold.  It  was  sold  to  H. 
A.  Montgomery  for  $12,300,  one-third  in  ca.sh,  and 
the  residue  at  six  and  twelve  months.  The  purchaser 
complied  with  the  terms  of  sale,  but  objected  to  the 
confirmation  of  the  master's  report.  His  objections 
are,  in  brief,  first,  that  the  bill  is  not  filed  by  the 
regular  guardian  of  the  infants;  second,  that  the  bill 
does  not  state  what  other  property  the  infants  own 
or  are  in  any  way  entitled  to;  third,  that  our  stat- 
utes do  not  contemplate  a  aale  of  lands  in  Tennessee 
in  Older  that  the  proceeds  may  be  removed  to  Texas; 
fourth,  that  the  failure  to  pay  the  taxes  was  the  fault 
of  complainants  Greenlaw  and  wife,  and  does  not  jus- 
tify a  sale  of  the  interest  of  the  minors  in  the  land. 
The  chancellor  overruled  these  objections,  and  con- 
firmed  the   sale.       The   purchaser   alone   appealed. 

The  devise  in  J,  O.  Greenlaw's  will  above  cited, 
gives  any  property  received  under  it  to  Fannie  Green- 
law "for  the  sole  and  separate  use  of  herself  and 
the  children  she  miy  have  by  ber  present  husband," 
and  to  go  to  the  children  in  the  contingencies  men- 
tioned. The  children  have  an  interest  in  the  income 
during  the  estate  of  their  mother,  as  well  as  the  ulti- 
mate remainder  of  the  corpus:  Pitcher  v.  McHenry,  14 
Lea,    77.       The   bill   is   filed    for  a   sale   of  the   entire 
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estate,  because  manifestly  to  the  interest  of  the   parties, 
by   reason  of   the  tax   incumbrance,  and  the  permanent 
removal   of  the   parties   to   another   State.       The    proof 
shows    the    existence    of    the    incumbrance,   that    it   is 
being  enforced  by  suit,  and  that  the  parties  are  without 
the    means   to    remove    it.      The  eleventh    interrogatory 
propounded   to   W.  B.  Greenlaw,  Jr.,  as   a   witness,  is: 
"State   if    you    or   any   of    the    other   complainants    or 
defendants   have   the   means,  or  can   relieve   or   pay  off 
any    liens    or    encumbrances    on    the   property   involved 
herein,    or   can    you   raise   or   negotiate  for  funds  to  do 
so?"       His   answer   is:     "It     is   impossible    for   any  of 
the   parties    to    pay   off   or  liquidate  any  of  the  encum- 
brances   on    said    properly,    nor    can     they    raise    any 
money."     Let   the    fault  be  where   it  may,  if  the  prop- 
erty,   in    which    the    mother    and   children    are    jointly 
interested,   is    about    to    be   sold    for   taxes   which    thoy 
can  not  otherwise  pay,  it  would  undoubtedly  be  a  good 
ground    for   selling,  the    property    under   the    statute,  or 
under   the    inherent  jurisdiction  of  the   court,  as  mani- 
festly to   their  interest.  .    The   chancery  court  may  also 
sell    the  realty   of   a    married   woman    or   an    infant    for 
the  purpose  of  removing  the  proceeds  to   another  State 
where    the    married   woman    or    infant    permanently    re- 
sides,   upon    the   ground    that    it    is    manifestly    to    the 
party's    interest,  if  the   proof  establish  the  fact:     Hick- 
man  v.  Dudley,  2  Lea,  375;     McClelland  v.  McClelland^ 
7    Bax.,    210;     Hart  v.   Czapski,  11    Lea,  151;      Glanton 
v.    Wright,    2    Tenn.    Ch.,    342;     Yanddl    v.    Elam,   1 
Tenn.    Ch.,    102;     Bright   v.  Bright,   3    Bax.,  109.     The 
two    last   of    these     cases    hold    that    the    transfer    may 
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be    made   through   the  courts  of   this  State  and  a  court 
of   competent  jurisdiction   of  the  State   of   the   parties' 
residence.       It    is    clear,   therefore,    that    there    is    no 
difficulty  on  the  merits  of  this  case,  conceding  the  facts 
to    be   as   found   by   the   chancellor,  and   that  the  third 
and    fourth   objections    of    the    purchaser,   are,  -in   that 
view,   not   well   taken.       Although    we   think    the   facts 
do     sustain   the   findings,   yet    the    case    is    not    before 
ns    in     a    shape    to    enable    us    authoritatively   to     de- 
termine the  point.      The  appeal  of  the  purchaser,  being  •* 
under    an    executed    chancery    sale,   only     brings     up,  * 
under   the   circumstances   of  this   case,   the   question    of                           J 
the     validity     of    the    title     acquired,   the    actual     fact                           i^ 
being   that   the   parties   have  acquiesced   in  the  validity                           9 
of    the    proceedings,    and    the   question    turns    upon    the 
jurisdiction    of    the    court    over    the     parties    and   the 
subject-matter.     The  title   of   a   purchaser  uuder  an  ex-  •     £;j 


ecuted  decree  can  not  be  affected  by  any  subsequent 
proceedings  resorted  to  by  the  parties  for  the  cor- 
rection of  supposed  errors:  Code,  sec.  3186;  An- 
derson  v.  Ammonett,  9  Lea,  11,  and  cases  there  cited. 
The  objections  of  a  purchaser,  after  the  sale  has  been 
completed,  by  motion  or  petition,  stand  upon  the  same 
footing  as  if  he  had  proceeded  by  an  original  bill. 
Whether  the  one  remedy  or  the  other  must  be  resorted 
to  depends  upon  the  time  when  the  application  for 
relief  is  made:  Foster  v.  Bradford,  1  Tenn.  Ch., 
400;  Spence  v.  Arvioury  J)  Heis.,  167.  The  rights 
of  the  purchaser  are  the  same  in  either  case,  and  if 
he  gets  a  good  title,  the  validity  of  the  title  being 
alone    in     issue,    thai,    is    all    he    can    ask.       And    the 
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very  chapter  of  the  Code  on  which  the  appellant 
relies  in  this  case  contains  the  following  section :  *'  If 
the  provisions  of  this  chapter  have  been  subslantiallj 
complied  with,  the  purchaser  of  the  property  will  get 
a  good  title,  although  the  court  may  have  erred 
in  its  conclusions  from  the  facts,  and  the  decree  may 
subsequently  be  reversed  or  set  &side  upon  any  pro- 
ceeding for  the  corlrection  of  errors'*:  Code,  section 
3336. 

The  present  suit  is  for  the  sale  of  the  realty  of 
persons  under  the  disability  of  coverture  and  infancy. 
It  does  not  comply  with  the  lequirements  of  the  stat- 
ute: Code,  sec.  3324.  It  should  have  been  filed 
by  the  husbands  against  their  wives,  and  by  a  general 
guardian  of  the  infants  against  them.  The  bill  or 
answers  should  have  set  forth,  in  accordance  with  the 
Code,  section  3329,  "  fully  and  particularly "  the  age, 
circumstances  and  condition  of  the  parties  under  disa- 
bility, what  other  property,  if  any,  they  owned,  or 
were  in  any  way  entitled  to,  and  his  Honor,  the 
chancellor,  should  have  seen  that  these  requirements 
were  complied  with,  as  prescribed  by  section  3334. 
But,  in  the  attitude  in  which  the  case  comes  before 
us,  which  is  equivalent  to  a  collateral  and  not  a  di- 
rect attack  upon  the  proceedings,  the  question  is, 
whether  the  court  had  such  jurisdiction  of  the  parties 
and  the  subject-matter  as  to  render  the  proceedings 
valid  as  against  a  collateral  attack,  although  it  may 
be  erroneous  upon  a  direct  appeal.  The  bill,  it  will 
be  recollected,  is  sworn  to  by  all  the  complainants, 
and    the    infants    are    properly    made     defendants,   are 
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represented  by  a  guardian  ad  litem,  and  aoswer  in 
person,  a^  required  by  the  statute.  The  court  un- 
doubtedly had  jurisdiction  of  the  parties  and  the  sub- 
ject-matter. Under  these  circumstances,  and  espttcially 
in  view  of  the  Code,  section  3336,  already  cited, 
which  seems  to  have  been  intended  to  protect  pur- 
chasers from  the  failure  of  the  counsel  and  the  court 
to  follow  the  provisions  of  the  statute  strictly,  we 
think  the  appellant  acquired  a  good  title,  which  can 
not  be  affected  by  any  proceeding  taken  hereafter  by 
the  parties  for  the  correction  of  errors. 
Affirm   the  decree. 


James  E.   Esgland  v.  W.   H.  Pearson,  Administra- 
tor, elc. 

1.  INSOI.VENT  Estates.     Chima  againM.     Aj^i&d.     Claims  aguDst  iofot- 

vent  estates  must  be  first  adjudicated  b;  the  clerk  of  the  probate 
court,  and  from  his  decision  an  appeal  lies  directij  to  the  circuit 

2.  Pbobaie  Jcfdue.    Sevieic  by,  qfaUian  o/eUrk.    The  probate  judge  has 

no  jurisdiction  to  review  the  action  of  the  clerk,  that  authority  being 
vested  excluaively  in  the  circuit  court,  with  a  right  of  appeal  to  the 
Supreme  Court. 


FBOU     BHELBY. 


Appeal   in   error   from  the  Probate  Court  of  Shelby 
county.       Thomas   D.    Eldbidoe,   J. 

for   England. 

B.  J,  EiUBBouQH  fur  Pearson. 
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CooKK,   J.,   dolivered    the   opinion   of  the   court. 

Pearson,   as  administrator   of  one   Cannon,  suggested 
the   insolvency   of    his   estate   in    the   probate   court    of 
Shelby    county,    where   it   is   in    process    of    settlement 
as   such    estate.       England     filed   a   claim   against    said 
estate  amounting   to   abouc  $1,100,  which  was  contested 
by  the  administrator,    and  which,  after  proof  had    been 
taken  pro  and  con,  was  disallowed  by  the  clerk.     Eng- 
land   filed    exceptions    to     the    action    of    the   clerk    id 
disallowing    his    cliim.       The    administrator,    Pearson, 
moved   the    probate    judge   to    strike    out    said    excep- 
tions  and   to    proceed    to    distribute    the   assets    of    said 
estate    among    the    creditors    whose    claims    had    been 
allowed.       This    the    probate    judge    refused,   but    sus- 
tained  the  exceptions  of   England  to    the   action    of  the 
clerk   in   disallowing   his   claim,    and    himself  proceeded 
to   allow   said   claim   to   the  extent  of  ninety-eight  dol- 
lars, and    rendered  judgment   that   the   same   should  be 
paid   out   of    the    funds     in    court    belonging    to     said 
estate.       The  administrator   has   appealed   to    this  court 
from    said  judgment. 

By  the  provisions  of  the  act  of  the  Legislature 
establishing  the  probate  court  of  Shelby  county,  "said 
court  shall  have  original  jurisdiction  of  all  matters 
of  probate,  the  administration  of  estates  and  orphans' 
business,  embracing  all  the  subjects  and  powers  ena- 
merated  in  and  conferred  by  sections  4201,  4203,  4204, 
4205  and  4208,  of  the  Code  of  1858,  and  concur- 
rent jurisdiction  with  the  chancery  court  of  Shelby 
county  over  the  persons  and  estates  of  idiots,  lunatics, 
and   other   persons   of  unsound    mind,   and   of  proceed- 
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ings   for   the   partition    or   sale   of   estates    by   personal 
representatives,    guardians,    heirs,    tenants    in    common, 
joint   owners  or  co- parceners;     for  the  sale  of  lands  at 
the    instance   of  creditors   of  decedents,  where  the    per- 
sonalty is  insufficient  to   satisfy  the  debts  of  the  estate, 
and    for    assignment    of    dower;     and   it    is   hereby    in- 
vested with  all  the  powers  of  a  chancery   court  touch- 
ing   these    matters;     shall    have    and   exercise    all    the 
jurisdiction    of    the   county   court   which  may   be   exer- 
cised  at   its    quorum    terms,   except   that   pertaining   to 
public  roads  and  the  appointment   of  overseers  thereof, 
and   that   pertaining  to  ferries,  water  courses   and  local 
improvements    and    public    buildings,   and    except    also 
the  jurisdiction,  powers  and  duties  conferred   upon  the 
chairman    of    the    county   court    as    chairman    and   as 
financial   agent  of  the  county.       Said  court   shall  have 
and   exercise   all   the   powers   and  jurisdiction   over  the 
persons  and  matters  committed  to  its  jurisdiction  which 
are   now    conferred    by   law   on    the    county   courts    or 
county  judges   in    other   counties.       The   judge   is   also 
vested    with    all    the    powers    conferred   by   law    upon 
judges    of    the    inferior    courts   in   this    State.       From 
said   court   an  appeal   shall  lie  directly  to   the  Supreme 
Court":     New   Code,   sec.   354. 

Section  4201  of  the  Code  of  1868,  included  in  the 
above  provision,  is,  that  the  county  court  has  original 
jurisdiction  in  the  following  cases,  *  *  *  (sub- 
section 6) :  The  settlement  of  insolvent  estates,  etc., 
where  the  amount  of  the  estate  does  not  exceed  $3,000. 
By  Code,  section  3179,  the  administrator  or  executor 
may   contest  the   validity   of  any   claim  presented,  and 
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urge  against  the  same  any  defense  available  in  law 
or  equity;  and  by  the  provisions  of  section  3180,  in 
all  cases  where  the  claims  of  creditoi*s  are  disputed 
by  the  executor  or  administrator,  or  there  shall  be 
assets  that  are  disputed,  or  claims  of  doubtful  char- 
acter brought  forward  by  the  extcutor  or  administrator 
in  his  own  favor,  the  clerk  shall  adjudicate  and  de- 
termine the  same;  and  by  section  3181,  a  party 
dissatisfied  wrth  his  decision,  may  appeal  to  the  next 
term  of  the  circuit  court,  upon  entering  into  bond 
with  surety,  etc.,*  and,  thereupon,  the  clerk  shall 
certify  his  decision  to  the  circuit  court,  etc.,  where 
such  issue  shall  be  formed,  under  the  direction  of  the 
court,  as  will  present  the  question  for  discussion  (de- 
cision) without  writ  or  declaration,  and  the  judgment 
of  the  court  thereon,  or  of  the  Supreme  court,  if  an 
appeal  is  taken  to  it,  shall  be  certified  back  to  the 
county   court. 

The  first  question  for  determination  raised  by  this 
record  is,  does  the  act  above  cited,  creating  the  pro- 
bate court  of  Shelby  county,  confer  upon  it  simply 
the  jurisdiction  which  the  county  court  had  in  the 
winding  up  and  settlement  of  insolvent  estates  under 
section  4201  of  the  Code  of  1858,  or  has  it  concur- 
rent jurisdiction  with  the  chancery  court  over  such 
esates?  It  will  be  observed  that  the  language  of 
the  act  conferring  jurisdiction  upon  said  probate  court 
in  regard  to  this  subject  is,  "  shall  have  original 
jurisdiction  of  all  matters  of  probate,  the  administra- 
tion of  estates  and  orphans'  business,  embracing  all 
the   subjects   and  powers  enumerated   and  conferred  by 
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sections   4201,   etc.,  of   the   Code  of  1858;'*   and  "that 
said  court  shall   have   and  exercise  all   the  powers  and 
jurisidiciion   over   the  persons  and   matters  committed    to 
its    jurisdiction    which    are    now   conferred    by   law    on 
the    county   courts    or    county  judges    in    other    coun- 
ties/'      Said     act    also     expressly     confers     concurrent 
jurisdiction  upon  said  probate   court  with  the  chancery 
court   over   the  persons   and   estates   of   idiots,   lunatics 
and    other   persons   of  unsound    mind,  and    proceedings 
fdr   the   partition    or   sale   of  estates  by  personal  repre- 
sentatives,  guardians,    heirs,   tenants   in    common,  joint 
owners   or   coparceners ;     for   the   sale   of  lands   at  the 
instance   of  creditors   of   decedents,   where   the    person- 
alty  is   insufficient   to   satisfy   the   debts   of    the   estate, 
and  for    the   allotment    of   dower;      and    it   is   hereby 
invested    with    all    the    powers    of   a    chancery    court 
touching   these   matters."       We   think   the   proper   con- 
struction  of  the   above  language   is,   that  all  the  pow- 
ers of  the   chancery   court   were   merely  intended  to  be 
conferred  upon  said  probate  court  touching   the   matters 
over   which   it   was   invested,  with    concurrent   jurisdic- 
tion  with   the   chancery   court ;     and  the   effect'  of  said 
act,   as   well   as   the   intention   of   the    Legislature,  was 
simply   to    confer    the    jurisdiction    over   the   settlement 
and   winding   up   of    insolvent   estates,   which    was  pos- 
sessed  by   the  county   court   of  Shelby   county,  to   said 
probate   court,    and   the   mode  of  procedure  in   the  one 
is    equally    applicable    to     the    other,    and    which    has 
been    pursued    in    the    case    now    under    consideration, 
until    it    came    to    the    disposition    of    this    contested 
claim.       There    are    no    pleadings    or    process    of   any 
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kind,  or   rules   or   orders,  as   in   a   chancery  court,  but 
the    mere    suggestion    of   insolvency,    advertisement    of 
the    clerk,   etc.,   as    prescribed    for    proceedings   of    the 
kind   in   the  county  court.      We  are  of  opinion,   there- 
fore,  that   the   probate  judge   had   no   authority   or  ju- 
risdiction  to    determine    or   adjudicate   said    claim,   but 
if    England,     the    claimant,     desired    to     prosecute    it 
further,   he   could   only   do   so   by   an   appeal   from    the 
decision   of  the   clerk   to   the   circuit   court,    under   the 
provisions    of    the    sections    of   the    Code   above   cited. 
His   judgment    was,   therefore,  erroneous,   and   will    be 
set    aside,    and    the    cause    remanded    to   be   proceeded 
in   according    to   this   opinion   and    the   law   regulating 
the   settlement   of    insolvent    estates   as   here   indicated. 
The  defendant   England   will   pay  the   costs   of  this 
appeal. 


J.  H.  Livingston   and  Wife  v.   E.  D.   Living- 
ston ft  aL 

D£ED  BY  Husband  to  Wife  and  Childben.  A  deed  by  a  husband 
to  his  wife  and  children,  which  recites  that  it  is  made  by  the  hus- 
band of  the  one  part  and  his  wife  and  children  of  the  other  part, 
and  conveys  land  to  the  wife  by  name  and  his  children,  "  their  heirs 
and  assigns  forever/'  passes  a  present  estate  to  the  wife  and  the  ^hen 
^iving  children  as  tenants  in  common. 


FROM    SHELBY. 


Appeal   from   the  Chancery  Court  at  Memphis.      W. 
W.   McDowell,  Ch. 


APRIL  TERM,  1886. 


Livingtlon  v.  livuigiton. 


J.   M.  Tbezeyakt  for  complainants. 

TlNLAY   &   Petees   for   defendants. 

CooPEB,   J.,   delivered   the    opinion   of  the  court. 

Bill  for  the  partition  of  land,  and  to  this  end,  for 
a  sale  of  the  land,  if  Decesaary.  The  land  was  con- 
veyed by  the  complainant,  J.  H.  Livingston  by  deed 
to  hia  wife  and  children.  At  the  time  of  the  exe- 
cution of  the  deed,  the  husband  had  by  his  wife  two 
children  living.  He  has  since  had  by  her  two  other 
cbiidren.  All  of  these  children  are  made  defendants, 
and  being  minors  are  represented  by  a  guardian  ad 
Htem.  The  chancellor  was  of  opinion  that  the  wife 
and  the  two  children  in  existence  when  the  deed  was 
executed  took  the  land  as  tenants  !□  common,  and 
that  the  oomplainants  were  entitled  to  partition.  The 
two  children  born  since  the  making  of  the  conveyance 
appealed. 

The  instrument  of  conveyance  starts  out  with  the 
recital  that  it  is  made  between  J.  H.  Livingston  of 
the  one  part,  "and  his  wife,  Mary  W.  Livingston,  and 
his  cbiidren,"  of  the  other  part.  It  then  undertakes, 
for  the  nominal  consideration  of  one  dollar,  "and  the 
love  and  affection  he  bears  bis  said  wife  and  children," 
to  convey  "unto  the  said  Mary  W.  Livingston  and 
his  children,  their  heirs  and  assigns  forever,"  the  land, 
property  described,  to  have  and  to  hold  "to  the  said 
Mary  W.  Livingston  and  his  children,  their  heirs  and 
assigns  forever,"  with  the  asual  covenants  '^to  his  wife, 
Mary  W.  Livingston,  and  his  children,  as  aforesaid." 
29— VOL.  16. 
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This  conveyance  is  plainly  in  proesenti  to  the  grant- 
or's  wife  and  his  then  children,  "their  heirs  and  as- 
signs forever,"  the  words  of  grant  being  twice  repeated 
in  this  form.  It  does  not  purport  to  give  any  interest 
to  all  the  children  of  the  marriage,  so  as  to  include 
afterborn  children,  and  there  is  not  the  slightest  in- 
timation of  such  an  intent.  The  language  used  has 
always  been  construed  by  this  court,  in  accord  with 
the  authorities  elsewhere,  to  pass  a  present  estate  to 
the  mother  and  the  living  children  as  tenants  in  com- 
mon: LiUard  v.  Ruoier,  9  Yer.,  64;  8eay  v.  Bacon, 
4  Sneed,  100;  Bearden  v.  Taylor,  2  Cold.,  134; 
Orimes  v.  Orrand,  2  Heis.,  298;  Beecher  v.  Jfftcfe, 
7   Lea,   207. 

The  chaucellor^s  decree  must  be  affirmed  with  cost«, 
to  be  allowed  eventually  out  of  any  fund  derived 
from  the  land.  The  cause  will  be  remanded  for 
further   proceedings. 


The  State  v.  E.  D.   Sneed. 

Nuisance.  Indictment  for  committing.  Bequitiites  q/1  Locus  in  quo.  In 
an  indictii[ient  for  committing  a  nuisance,  no  specific  deaignation  oi 
the  place  of  the  alleged  nuisance  is  required.  It  is  sufficient  to  allege 
that  the  offense  was  committed  in  the  county  where  the  indictment  is 
found,  with  such  averments  as  are  necessary  to  constitute  the  offense. 


FROM    MADISON. 


Appeal   in  error   from   the    Common    Law  Court  of 
Madison  county.      T.   C.   Muse,  J. 


APRIL  TERM,  1886. 


The  Bute  c  Sneed. 


Attohnev-Geseral  Lea  for  tlie  State. 

Hu.  C.  Anderson  for  Sneed. 

Deadebick,  C.  3.,  delivered  the  opinioa  of  the  court. 

At  the  June  term,  1885,  of  the  common  law  and 
chancery  court  of  Madisoa  county,  the  defendant  was 
indicted  for  committing  ^  nuisance.  The  indictment 
was   qnoshed   and   the   State   has   appealed. 

The  indictment  charges  that  defendant,  "on  June 
15,  1884,  and  divers  days  and  times  from  then  until 
the  finding  oi  the  indictment,  in  the  county  ot  Mad- 
ison, did  unlawfully,  in  the  near  neighborhood  of  divers 
pnblic  streets,  where  divers  persons  are  constantly  pass- 
ing and  repassing,  and  of  divers  d welling- honses,  inhab* 
ited  and  occupied  by  divers  other  citizens,  keep  and 
maintain  and  carry  on  a  certain  slaughter-house,  for  the 
slaughter  of  cattle,  in  such  a  manner  that  foul,  noisome 
and  offensive  odors,  smells  and  stenches,  were  emitted, 
etc.,  and  permitted,  then  and  there,  offal,  entrails,  etc., 
of  said  cattle,  and  other  filthy  and  offensive  substances, 
to  remain,  etc.,  to  the  common  nuisance  and  annoy- 
ance,"  etc. 

The  indictment  was  quashed  for  want  of  a  suffi- 
ciently specific  designation  of  the  place  of  the  alleged 
nuisance.  The  place  is  charged  to  be  in  Madison 
county,  in  the  near  neighborhood  of  divers  pnblic 
streets. 

la  Oomdl  V.  State,  the  indictment  charged  Cornell 
with  causing  and  suffering  offal,  filth,  etc.,  to  be  col- 
lected  and    remain     "on    Commerce   street,   in   the   city 
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of  Memphis,"  etc.  It  appeared  in  evidence,  that  the 
nuisance  complained  of  was  u|)On  the  back  part  of  lot 
No.  83,  Commerce  street.  It  was  held  by  this  court 
that  the  description  of  the  locus  in  quo  was  not  suffi- 
ciently definite;  that  the  indictment  charged  the  place 
as  a  street,  whereas,  the  evidence  showed  it  to  be 
upon  a  lot.  The  charge  in  the  indictment  was  spe- 
cific, and  it  was  perhaps  proper,  in  that  case,  to  hold 
that  the  averments  should  be  supported  by  proof.  But 
in  criminal  cases,  ordinarily,  it  is  sufficient  to.  allege 
that  the  o£Fense  was  committed  in  the  county  where 
the  indictment  is  found,  with  such  averments  as  are 
necessary  to  constitute  the  offense  charged.  Thus,  pro- 
fanity must,  to  be  indictable,  be  in  a  public  place, 
sgid  so  charged,  but  the  particular  locality  need  not 
be  charged,  and  so  of  most  other  offenses.  It  does 
not  appear  why,  in  this  case,  it  is  necessary  that 
the  particular  locality  of  the  nuisance  should  be  averred. 
We  think  the  offense  and  venue  are  sufficiently 
set  out  in  the  indictment,  and  that  the  judgment  of 
the  court  below,  in  quashing  the  indictment,  was  erro- 
neous, and  the  same  will  be  reversed  and  the  cause 
remanded   for   further  proceedings. 
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CuNTON   Aden,  Executor,   v.  B.  S.   Aden    and 

Wipe  et  aL 

Advancements.  Conveyance.  Provisums  in.  Effect  oftoUl  upon.  A  pro- 
vision in  a  deed  that  the  property  therein  conveyed  shall  not  be 
regarded  as  an  advancement  is  good,  and  this  so,  even  when  the  will 
of  the  conveyor  recites  that  all  money  or  property  given  his  children 
shall  be  taken  in  final  account  to  enable  them  to  share  equally. 


FBOM    HENRY. 


Appeal  from  the  Chancery  Court  at  Paris.  Jno. 
SOMERS,    Ch. 

T.   C.   Fryer  for  complainant. 

F.   Williams  and   W.  A.  Dunlap  for  defendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

H.  E.  Aden,  complainant's  testator,  died  October 
27,  1884,  having,  in  1870,  made  his  will,  which  was 
proved  after  his  death.  It  contained  a  provision 
that  "all  I  may  have  charged  to  them"  (his  three 
children),  "either  as  a  running  account  or  as  a  gift, 
should  be  taken  into  a  final  adjustment  that  all  may 
be   equal." 

In  M^y  1884,  some  five  months  before  he  died, 
testator  made,  executed  and  delivered  a  deed  in  the 
usual  form,  though  without  attesting  witnesses,  for  one 
hundred  acres  of  land  in  Henry  county,  to  his  son, 
the  defendant,  B.  8.  Aden,  in  trust,  for  the  then  wife 
of  said    B.   S.,  and   the   issue   of  their   marriage,   to  be 
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held  to  the  sole,  separate  and  exclusive  use  of  Mary 
M.  (the  wife),  with  full  power  in  Mary  M.,  jas  if  a 
feme  sole,  to  use,  control  and  dispose  of  the  rents 
and  profits,  and  to  dispose  of,  for  reinvestment,  the 
land  itself,  her  trustee  joining  her  in  the  convey- 
ance,  etc. 

The  consideration  expressed  is  love  and  affection, 
and  the  grantor  covenants  that  his  title  is  unencum- 
bered, and  further  covenants  and  warrants  the  title 
against  the  lawful  claims  of  all  persons  whatsoever.  It 
contains  the  further  recital  that  the  grantor  wishes  it 
to  be  "further  understood,  that  this  gift  is  not  to  be, 
under  any  circumstances,  or  at  any  time,  treated  by 
any  person  or  persons  who  may  be  interested  in  my 
estate  after  my   death,   as  an   advancement,   to   be  col- 

•  * 

lated  in  the  partition  or  distribution  of  said  estate,'' 
etc.  The  execution  and  delivery  of  said  deed  were 
satisfactorily  established  upon  the  hearing  in  the  chan- 
cery court,  and  the  deed  had  been  previously  admitted 
to  registration  upon  proof  of  the  handwriting  of  the 
maker   by   two   witnesses. 

The  chancellor  dismissed  the  bill  so  far  as  it 
sought  to  make  defendant,  B.  8.  Aden,  account  for 
the  one  hundred  acres  conveyed  in  trust  to  him  for 
his  wife  and  children,  and  directed  a  partition  of  the 
real  estate,  remaining  at  testator's  death,  equally 
amongst  the  three  children  of  testator,  and  appointed 
three  commissioners  to  perform  this  duty,  including 
the  land  set  apart  to  the  widow  for  homestead  and 
dower,  she  having  dissented  from  the  will,  and  home- 
stead  and   dower   having  been   previously  set   apart  to 
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her.  ComplaiuaDt  appealed,  and  iDsietB  that  the  will, 
speaking  at  the  time  of  the  death  of  testator,  the  one 
hundred  acres  should  be  charged  as  an  advancement. 
But  it  only  operates  upon  such  property  as  testator 
may  own  at  the  time  of  his  death,  and  the  recital  in 
the  deed  is  an  explicit  declaration  of  testator,  that 
the  one  hundred  acres  were  not  to  be  charged  as  an 
advancement,  but  treated  as  a  gift,  which  be  had  the 
power  to  make  upon  the  consideration  and  terms  spec- 
ified by  him  in  said  deed.  If  the  land  had  been 
specifically  devised,  the  conveyance  would  have  been 
a  revocation  of  the  devise,  and  it  must  be  looked 
to   to   see   the   terms   upon   which   it   was   granted. 

We  think  it  was  perfectly  competent  to  testator 
to  convey  the  land,  and  to  declare  in  the  conveyance 
that  it  was  not  to  be  accounted  for  in  the  partition 
and  distribution  of  .  bis  estate  as  an  advancement. 
This   has   been   done   in    unmistakable   language. 

The  chancellor  has  so  held,  and  we  afBrm  his  de> 
cree,  with  costs  of  this  court,  and  the  cause  will  be 
remanded  to  the  chancery  court  for  further  proceedings. 
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Memphis  Telephone  Company  v.  Hunt. 


Memphis  Bell  Telephone  Company  v.  Mbs.  L.  E. 

Hunt. 

1.  BiOHT  OP  Way.    Qranl  of,    Eniranee  en  •  prkcie  jtroperiy.    A  grant  of 

right  of  way  to  a  telephone  company  over  a  street  does  not  confer 
the  right  to  enter  private  property  and  cut  the  limbs  of  trees  in 
order  to  more  conveniently  construct  its  wires. 

2.  Evidence.  Irrelevancy  of.  Beversai  for,  A  reversal  will  not  be  granted 

for  the  admission  of  irrelevant  testimony,  when  it  is  evident  that  it 
did  not  influence  the  verdict. 


FROM    SHELBY. 


Appeal   in   error  from   the   Circuit   Court  of  Shelby 
county.       J.   O.    PlEBCE,  J. 

PosTON  &  PosTON   for  Telephone  Company. 

M.   R.   Patterson   for   Mrs.   Hunt. 

Freeman,  J.,   delivered    the  opinion   of  the  court. 

■ 

This  suit  is  brought  to  recover  damages  from  the 
telephone  company  for  entering  upon  the  premises  of 
the  plaintiff  at  twelve  or  one  o'clock  at  nighty  and 
cutting  certain  limbs  on  trees  growing  in  her  yard,  in 
the   city   of  Memphis,   or   Taxing   District. 

The  plaintiff  had  refused  positively  to  give  the  em- 
ployes and  agents  of  the  company  permission  to  cut 
the  limbs  specified,  and  so  the  entry  and  cutting  was 
done  in  the  unusual  manner  specified.  The  defendant 
had  obtained  from  president  Hadden,  of  the  Taxing 
District,  in  pursuance  of  authority  granted  by  the  board 
of  police    and    fire   commissioners    of    the  district,  the 
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right  of  way  over  Lauderdale  street  for  the  telephone 
line,  the  location  of  the  line  to  be  fixed  by  the  city 
engineer.  Defendant  was  also  granted  authority,  says 
president  Hadden,  to  cut  away  limbs  overhanging  the 
streets  and  side-walks,  that  might  interfere  with  the 
construction  and  operation  of  their  lines,  but  he  adds, 
defendant  was  to  pay  any  damages  that  had  to  be  paid. 
He  stated  further,  that  these  permits  meant  only  right 
of  way,  and  in  no  case  should  interfere  with  the  se- 
curity of  private  property;  that  he  did  not  assume 
to  settle  controversies  of  that  kind,  and  the  permit 
gave   no   control   over  private   prop<*rty. 

The  line  of  telephone  poles  was  located  under  the 
direction  of  the  city  engineer  immediately  at  the  curb- 
ing on  the  west  line  of  Lauderdale  street,  and  the 
foreman  of  the  telephone  company  says  the  engineer 
told  him  he  might  cut  away  any  overhanging  limbs 
that  interfered  with  the  construction  of  the  line.  In 
fact,  a  line  had  been  previously  constructed,  but  the 
poles  were  deemed  too  low  by  the  company,  and  a 
new  set  of  poles  were  being  placed  in  the  same  places 
as  the   old,   but   taller. 

The  company  must  stand  on  the  privilege  it  has 
obtained  from  the  city  authorities,  as  shown  by  their 
own  witness,  president  Hadden,  so  far  as  their  right 
to  occupy  the  street  and  build  the  line  thus  authorized. 
There  is  nothing  in  this  record  from  which  we  can 
see  these  parties  had  any  rights  beyond  what  is  stated 
above;  no  claim  of  authority  to  enter  on  private  prop- 
erty by  virtue  of  charter  privileges,  or  in  the  exercise 
of  any   right   of  eminent   domain. 


'). 
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The  courty  among  other  things,  charged  the  jury, 
that  if  defendant,  by  its  agents,  entered  upon  the  en- 
closure of  plaintiff^  against  her  will,  for  the  purpose 
of  cutting  the  trees  or  limbs,  it  was  a  trespass;  and 
this  was  so  even  if  it  was  done  for  the  purpose  of 
clearing  a  space  for  their  wires  outside  the  enclosure, 
in   case  they   had   the   right  to   clear  such   space. 

The  jury  found  a  verdict  for  plaintiff  for  f250. 
The  Heferees  recommend  a  reversal  on  two  grounds, 
we  believe;  first,  the  improper  admission  of  testimony 
of  president  Hadden,  to  the  effect  that  three  of  the 
defendant's  employes  had  been  brought  before  him, 
as  presiding  judge  of  the  police  court,  and  fined  three 
dollars  for  the  misdemeanor,  in  cutting  the  trees  of 
plaintiff.  The  record  says  this  question  was  objected 
to  by  defendant  in  general  terms,  as  incompetent  aud 
irrelevant,  but  permitted  to  go  to  the  jury.  Second, 
because  the  charge  of  the  court  in  reference  to  the 
implied  license  by  the  corporate  authorities,  to  permit 
the  limbs  of  the  trees  to  grow  over  the  street,  to  be 
inferred  from  the  fact  that  this  had  been  permitted 
for  many  years,  was  unnecessary,  erroneous  and  irrele- 
vant. We  see  no  reversible  error  in  this  last  prop- 
osition of  the  Referees.  It  is  at  most  an  abstraction, 
so  far  as  the  facts  of  the  case,  as  found  in  this  rec- 
ord,  go. 

The  only  issue  was,  whether  the  defendant  showed 
any  legal  authority  for  an  entry  on  the  premises  of 
the  plaintiff.  The  right  claimed  was  under  the  per- 
mission of  president  Hadden,  aud  no  how  else,  so  far 
as  appears    in    the     proof.       It    is  certain,   even  if  he 
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had  authority  to  grant  the  right  to  enter  on  plaintiff's 
premises,  he  had  not  done  so.  He  had  granted  only 
the  right  to  locate  the  line  along  the  streets,  the  loca- 
tion to  be  fixed  by  the  city  engineer,  and  the  defendant 
was  also  authorized  to  cut  away  any  limbs  interfering 
with  the  construction  of  their  line,  overhanging  the 
street,  but  even  as  to  this,  he  says,  the  defendant  was 
to  pay  any  damages  inflicted  on  owner  of  property. 
He  adds,  his  permits  only  gave  the  right  of  way  on 
the  street,  but  in  no  case  were  to  interfere  with  pri- 
vate property,  as  he  did  not  assume  to  settle  contro- 
versies  of  that   kind. 

This  being  so,  defendant  shows  no  shadow  of  right 
to  enter  on  the  premises  of  plaintiff*,  and  cut  the  limbs 
off  her  trees  near  the  body  of  the  tree,  thus  greatly 
disfiguring  the  shade  trees  in  the  yard  of  a  city 
home,  as  shown  by  the  proof.  It  is  true,  defend- 
ant's witnesses  insist  that  the  limb  could  only  be  cut 
in  this  way ;  plaintiff  swears  the  contrary,  and  we 
see  that  the  fact  is  as  she  swears,  for  it  would  have 
been  easy,  with  a  self-supporting  ladder,  to  have  drawn 
dowTi  the  overhanging  limbs  and  sawed  them  off,  and 
thus  remove  the    obstruction. 

Be  this  as  it  may,  it  is  clear  the  court  charged 
correctly,,  that  the  defendant  had  no  authority  to  enter 
on  the  pi:e(nises  and  cut  away  the  limbs,  the  plaintiff 
having  positively  forbidden  the  trespass,  and  a  march 
was  stolen  on  her,  and  it  done  at  midnight,  as  said 
by  the  employes,  a  most  unusual  time  for  such  work. 
Bui  it  is  seen  from  this  issue  that  the  question  of 
license   to   let  the   limbs  grow  over   the   street  was  to- 
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tally  irrelevant  aud  immaterial  in  the  ca8e«  It  is  tra 
it  is  now  argued^  these  limbs  were  a  public  naisan 
and  might  have  been  abated  by  any  one,  but  t 
proof  shows  no  such  thing;  on  the  contrary^  it  is  she 
they  did  not  interfere  at  all  with  the  use  of  the  str 
by  the  general  public,  and  we  can  see  their  shadd 
over  the  side-walk  would  be  grateful  to  parties  walk- 
ing the  street  in  warm  weather,  aud  thus  be  a  publie 
advantage,  rather  than  interfere  with  their  use.  Th« 
limbs  only  interfered  with  this  private  corporation  in 
the  prosecution  of  their  business  in  the  precise  war 
most  convenient  to  them,  as  it  is  shown  they  might 
have  had  their  line  so  located  as  not  to  interfere  at 
all  with  the  trees,  but  at  probably  less  convenience, 
or,  it   might   be,   slightly   additional   expense. 

The  only  question  is,  whether  the  judgment  should 
be  reversed  because  of  proof  that  three  employes  of  the 
company  had  been  fined  by  president  Hadden  for  cut- 
ting  these   limbs? 

We  have  held  in  a  number  of  cases  that  we  will 
not  reverse  for  the  admission  of  irrelevant  testimony, 
where  we  can  clearly  see  that  it  could,  in  no  proper 
view  of  it,  have  influenced  the  verdict:  6  Lea,  543; 
Olarke  v.  Rhodes^  2  Heis.,  208,  209.  In  this  case 
the  question  of  fact  is  undisputed,  proven  both  by  plain- 
tiff, and  more  circumstantially  by  defendant,  as  to  the 
cutting  pi  the  limbs.  The  only  question  before  the 
jury  was  the  legal  effect  of  the  act,  under  the  charge 
of  the  court.  It  would  be  difficult  to  see  how  the 
fact  that  president  Hadden  had  fined  the  employes  who 
did    the    cutting,   could    possibly   influence   the  jury   on 
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such  a  questioE.  It  was  entirely  irrelevant  to  the  issue, 
ind,  we  believe,  not  in  any  way  alluded  to  by  the 
jouTt  in  his  charge,  and  so  no  prominence  whatever 
jiven    to   it. 

Seeing  clearly  that  the  admission  of  testimony  could 
act  reasonably  have,  in  any  way,  a£Fected  the  result, 
ive  see  no  reversible  error  in  this  record,  and  affirm 
;he  judgment. 


J.  D.  Cook  v.  The  State. 

t.  Indictment.  Tu)o  eounta  of.  When  a  verdict  should  be  generoL  In  an  in- 
dictment containing  two  coants,  one  for  stealing,  the  second  for  re- 
ceiving stolen  goods,  etc.,  it  is  improper  for  the  court  to  instract  the 
jury  to  designate  the  count  upon  which  they  may  find  the  defendant 
guilty,  bat  the  whole  case  ought  to  be  left  to  the  jury  to  render  a 
general  verdict. 

2.  "EvTDKSCE,  Stolen  goods,  Beeent  pomesseUm  of.  It  is  not  error  to  permit 
the  evidence  of  the  recent  possession  of  the  stolen  property  to  go  to 
the  jury,  along  with  the  other  evidence,  as  applicable  to  both  counts 
of  the  indictment. 


FfiOM    MADISOK* 


Appeal   in   error  from   the   Common   Law   Court  of 
Madison  county.      T.   C.  Muse,  J. 

B.  S.  MoLemore  and  P.  B.  Robinson  for  Cook. 

Attoknby-Gbnebal  Lea  and  E.  S.  Mallory  for 
the   State* 
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Cooke,   J.,   delivered   the   opinion   of  the   court. 

The  indictment  in  this  cause  contains  two  counts. 
The  first  is  for  stealing  two  horses  of  the  prosecutor, 
and  the  second  for  receiving  said  horses,  knowing 
them  to  have  been  stolen.  The  prisoner  was  tried 
and  convicted  upon  the  second  count,  and  sentenced 
to  the  penitentiary  for  a  term  of  six  years.  A  new 
trial   was  Refused   him   and  he   has  appealed. 

The   property  was  stolen   in  Madison  county,  on  the 
night  of  the    4th    of    October,    1885,   it   being    Sandaj 
night,   and    was   missed   about    sunrise   on   the    morning 
of    the   6th.       The    defendant   was   seen    with   them,  ss 
the    proof    tended    to    show^   in    Clarksville,   a  distance 
of    perhaps    about    130    miles    from    where    they    were 
stolen,  just  before  daylight  on  the  morning  of  the   8tb; 
when   he   was  suspected  and   examined   by  a  policeman^ 
and   upon   an   attempt   to   arrest  him   he   abandoned  the 
horses    and    fled.       He    was    seen    by  several    persons 
with   said    horses   upon   the   road    between    Jackson  and 
Clarksville.       He   has   made   no   attempt  to  explain  his 
possession,   but  denies   that   he   is   the   person   who   was 
thus   seen   in    possession    of  the  horses,  and   attempts  to 
establish   an   alibi.       The    proof    leaves    no    doubt    but 
that    the    defendant   is   the    party    who   was   seen    with 
the   horses,   and   who    abandoned    them    and   fled    upon 
the   attempt    of    the    police    ofScer    to    arrest    him    in 
Clarksville,   and   that    his   alibi  is   a   fabricated    defense. 
His  Honor   instructed  the  jury,   that   if  they  found  the 
prisoner  guilty,  they    must   designate  upon   which  count 
of    the  indictment    they   so    found,   and   they   thereupon 
found    him    guilty   upon    the    second    count,   as    above 
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stated.  This  instruction,  in  such  a  case,  was  improper, 
and  should  not  have  been  given,  as  a  general  verdict 
^vould  have  been  sustained,  and  in  such  cases  it  is 
often  di£Bcult  to  determine  precisely  whether  a  party 
has  been  guilty  of  the  larceny  of  the  goods  or  of 
feloniously  receiving  them,  when  there  is  no  doubt 
of  his  guilt  of  either  one  or  the  other  offense,  and* 
the  whole  case  ought  to  be  left  to  the  jury  upon 
proper  instructions  as   to  each. 

The  court  instructed    the  jury   generally,  that    pos- 
session of  property,  which  is  shown  to  have  been  stolen, 
recently   after   the   theft,   if   unexplained,   is   evidence  of 
guilt.       It    18    now    insisted    that   this   instruction    was 
erroneous,   for  the   reason   that   such   possession   is   only 
evidence  tending   to   establish  guilt   of  the   larceny,  and 
not    of  the   felonious   reception   of  the   stolen    property; 
and    that   the   court   should    have   confined   said  instruc- 
tion  to   the   first   count    of    the    indictment.       No   such 
instruction,    however,    was    asked    for,   and    if    it    had 
been,  we  are    not  prepared  to  hold   that  it   would  have 
been   error  to   have   refused   it.      This  question   has  not 
been   decided  in  this  State,  and  probably  has  not  arisen, 
from   the   fact   that    in    such    cases    juries   have   seldom 
been   instructed   to   designate   upon  which   of  the  counts 
their   verdict   is   found. 

It  is  argued  with  much  force,  that  unexplained 
possession  of  stolen  goods  recently  after  the  fact,  arises 
equally  as  strong  a  presumption  of  guilt  as  to  one 
offense  as  the  other,  as  the  possession  of  stolen  prop- 
erty is  oflen  rapidly  shifted,  and  no  more  common 
plea   is  set   up  by   persons  caught  in   the   possession  of 
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stolen   property   than    that   they  received   it  from    some 
other    person.       Although,    as    a    general    principle,     a 
party   guilty   of    stealing  can   not  be   convicted    of     re- 
ceiving   the    stolen    goods:     2    Bish.   Crim.   Law,    sec. 
1095.       Yet,   Mr.    Wharton    lays    down    the    doctrine, 
that   if   it   be   proved   that  the   defendant  not  only    re- 
ceived  the  articles,   but   also   assisted   in   stealing  them, 
he   may   still   be  convicted,  provided  some  other  person 
assisted   in   the   theft,  because  the  stealing  and  receiving 
are    both   felonies,   and    a    theft    by   several   is  a  theft 
by  each:     Wharton   Am.   Crim.   Law,  sec.  1895,  citing 
Rex    V.    Dyer^   3    East    P.   C,  767;     Bex    v.    Aiufelly 
Ibid,  768.      The    same    author   also    lays  it  down     as 
an   established    principle    of    criminal   law,   that  a  con- 
viction   for   receiving   is   good,    although    a    conviction 
for  stealing    would    have    been    sustained   by   the  same 
evidence,  if  the   jury    had   so    found:     Ibid,  sec.    1890. 
He   further  states  the  doctrine,   that   the   fact  that  the 
goods  are    found   in   possession    of    the    party,   is  good 
presumptive  evidence  of  the  fact  of  his  having  received 
them:     Ibid,  sec.  1892,  citing  State  v.   Weston,  9  Conn., 
527;      State    v.    Brewster,    7    Ver.    Eep.,     118.      He 
further  says,   that   the    presumption    arising    from    this 
fact  of  possession,  standing  by   itself,  exoq>t  in  eases  of 
receiving  stolen  goods,  is  too  slender  to  support  a  con- 
viction :    Sec.   730. 

Burrell  states  the  same  principle  as  follows:  ''The 
recent  possession  of  stolen  property  may  sometimes  be 
referable,  not  to  the  crime  of  theft,  but  to  another, 
though  kindred  offense,  that  of  having  received  the 
property  with  a  guilty  knowledge  of   its  having   been 
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stolen.       And   in   tbe   opinion   of  an   able   writer,  there 
can    be   little   doubt  that   persons  have   been    frequently 
convicted    and    punished    for*  the   former   offense   whose 
guilt    consisted    in    the    latter."       Hence,   he   says,   the 
practice  of  joining  counts  for  both  offenses   in  the  same 
indictment,    has    become    the    established   practice,   both 
in    England    and    America:      Burrell   Cir.    Ev.,   466-7. 
From     these     authorities    we    conclude    there    was    no 
error   in   permitting   the  evidence  of  the  recent   posses- 
sion   of    the   stolen    property   to   go   to   the  jury,   along 
with    the   other   evidence,   as  applicable   to   both   counts 
in    the   indictment,  nor  in   the  charge  of  the  court  upon 
this    subject   as   applicable  to  both  counts.       But   if  this 
were   not   so,   we    think    the   jury   was   warranted   from 
the    evidence   in    finding    the    defendant    guilty   on    the 
second   count.      As   above  stated,  the  horses  were  stolen 
on  Sunday    night.       It   was   discovered   by   their   tracks 
and    sign,   that   they   had   been   taken   to   and  concealed 
and    fed    in  a   thick   cane-brake,  only  a   few  miles  from 
Jackson.       The    tracks    of    two    persons    were    traced, 
showing    that   the   horses   had   been    taken   from    where 
they   were   stolen   to  this  place  of  concealment  by  them. 
The    defendant   lived   in   another   direction  and   came  to 
the   town   of   Jackson    from  his   home,   and    was    in  the 
town   on   Monday,   after    which    time,   according   to   the 
testimony   of    several    witnesses,   he    was    absent    until 
the    last    of    that    week.       And,   from    these   facts,   we 
think   the  jury  were   warranted   in   coming   to   the  con- 
clusion   that   the   horses   were   stolen   by   other    persons 
and   concealed   in   the  brake,  and  afterward  secured  and 

carried   away  by  the   defendant. 
30_VOL.  16. 
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In  cases  of  this  kind,  where  the  party  is  found 
in  possession  of  stolen  property,  and  the  proof  shows 
his  possession  to  have  befen  a  guilty  possession,  slight 
circumstances  may  authorize  a  jury  to  determine  whether 
he  has  been  guilty  of  the  theft,  or  of  receiving  the 
property,    knowing   it   to    have   been   stolen. 

There  is  no  error  in  the  judgment,  and  it  will  be 
affirmed. 


Van  Jones,  Henrietta   Williams  and   William 

Taylor  v.  The  State. 

Enticing  Female.  BequisUes  of  an  indidment  for.  Section  5370  of  Code. 
An  indictment,  under  section  5370  of  the  Code,  which  charges  that 
the  defendant  '*  did  entice,  etc.,  the  said  female  to  leave  the  house  of 
her  parents,"  without  any  averment  as  to  who  her  parents  were,  or 
that  the  same  was  against  their  will  and  consent,  is  bad,  and  should 
have  been  quashed. 


PROM    SHELBY. 


Appeal   in    error   from  the  Criminal  Court  of  Shelby 
county.       A.   H.   Douglass,   J. 

T.   F.   Cassells  and  Ralph  Davis  for  Jones,  Wil- 
liams  and   Taylor. 

Attorney- General   Lea  for  the  St^te, 

Cooke,  J.,   delivered   the  opinion   of  the   court. 

The   indictment   against   the   prisoners   is   as  follows: 
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that,  they  on,  etc,  "wilfully,  anlawfally  and  feloniously 
did  entice  and  procure  Agues  Lester,  a  female  under 
the  age  of  fifteen  years,  theretofore  reputed  to  be  a 
virtuous  female,  to  leave  the  bouse  of  her  parents,  and 
resort  to  places  and  houses  for  the  purpose  of  pros- 
titution,  against,"   etc. 

Section  5370,  of  the  new  Code,  is  as  follows:  "Any 
person  who  takes  any  female  from  her  father,  mother- 
guardian  or  other  person  having  the  legal  charge  o 
her,  without  his  or  her  consent,  for  the  purpose  o 
prostitution  or  concubinage,  shall,  u{)on  conviction,  b< 
imprisoned  in  the  penitentiary  not  less  than  ten  no 
more   than    twenty-one   years." 

Section  5655,  is  as  follows:  "Any  pt^rson  who  in 
veiglea  or  entices  any  female,  before  reputed  virtaoua 
to  a  house  of  ill-fame,  or  knowingly  conoeals  or  aid 
and  abets  in  concealing  such  female  so  deluded  or  en 
ticed,  for  the  purpose  of  prostitution  or  lewdness,  sbal 
be  puuished  by  imprisonment  in  the  penitentiary  no 
less   than   two   nor   more   than   ten   years." 

The  defendants  moved  to  quash  the  indictmem 
which  motion  was  overruled,  and  they  were  tried  an 
convicted,  and  Jones  and  Williams  sentenced  to  th 
penitentiary  for  the  term  of  twenty-one  years,  an 
Taylor  for  ten  years.  A  new  trial  was  refused  thei 
and    they   have   appealed   to    this    court. 

This  indictment  should  have  been  quashed.  Tl: 
trial  judge  held  that  the  indictment  was  under  sectto 
5870  of  the  Code  above  cited,  and  was  sufficient  undi 
that  section.  But  it  fails  to  charge  that  said  femali 
Agnes    lister,   was    taken    from    her    father    or    oth( 
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person  having  the  legal  charge  of  her,  or  that  it  wa? 
without  his  or  her  consent,  the  language  of  the  in- 
dictment being,  did  entice,  etc.,  to  leave  the  house  of 
her  parentSy  without  any  averment  as  to  who  her  pa- 
rents were,  or  that  she  was  under  their  legal  custody 
or  control,  or  that  the  same  was  against  their  will  or 
consent.  Prosecutions  can  not  be  sustained  by  intend- 
ment, but  everything  necessary  to  constitute  the  oflfense 
must  be  averred:  6  Yer.,  531;  Peck,  66;  2  Hum., 
79;  8  Hum.,  696;  3  Lea,  705;  7  Hum.,  158;  3 
Cold.,   129;     3   Heis.,   71,    278;     7   Baxt.,   520. 

While  the  draftsman  of  the  indictment  seems  to 
have  had  some  of  the  provisions  of  each  of  the  above 
cited  sections  in  his  mind,  it  is  insufficient  under  either, 
there  being  no  averment  that  said  female  was  inveigled 
or  enticed  to  a  house  of  ill-fame,  or  having  been  so 
enticed,  was  concealed  for  purposes  of  prostitution,  etc., 
hence  the  indictment  is  had  und*»r  section  5655.  It 
is  not  claimed,  however,  to  be  under  that  section. 
The  defendant,  Taylor,  applied  for  a  severance,  and 
supported  his  application  with  a  very  strong  affidavit, 
showing  that  the  testimony  of  Jones  was  very  material 
for  him.  This  the  court  refused,  but  allowed  both 
Taylor  and  Jones  to  be  examined  on  the  trial  in 
behalf  of  each  other.  While  we  might  not  be  in- 
clined to  hold  that  this  was  reversible  error,  we  think 
it  would  have  been  better  practice  to  have  granted 
the  severance  as  to  Taylor.  All.  the  proof  shows, 
very  satisfactorily,  that  he  had  nothing  to  do  with 
enticing  or  taking  the  girl  away  from  her  home,  bat 
that,   after   having  been   enticed   away  some  time  in  the 
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evening,   she   was  taken   to   the   hoase  of  Taylor   about 
midnight  by  Jones,   where  she   was   found   by  those  in 
search   of  her,   perhaps  two   hours  afterward.      If  there 
was   nothing  else  in   the   way,   we  should    be   reluctant 
to   permit  the  conviction   to   stand   as  to  Taylor,  as  we 
do   not   think   the  proof  is  satisfactory  as  to  his  knowl- 
edge of,   or    participation    in,   the    object   of    the   other 
defendants,  assuming  they  were  guilty,   about   which,  of 
course,   we    do    not    express    an    opinion,   as    they  are 
likely   to   be  tried   again.       Nor  do   we   think  the  evi- 
dence was  sufficient  to   authorize  the   charge  that    was 
given  as  to   co-conspirators  as  against  him. 

The  prisoners  requested  a  number  of  specific  charges 
upon  the  trial,  which  were  disposed  of  in  very  much 
the  same  manner,  and  the  action  of  the  court  in  re- 
lation to  which  is  subject  to  the  same  objection  as 
stated  in   the  case  of  Lang  v.  StaJUy   16   Lea,   433. 

The  judgment  of  the  criminal  court  must  be  re- 
versed, the  indictment  quashed  and  the  defendants  held 
and  remanded  to  the  criminal  court  of  Memphis,  to 
answer  such  further  charge  as  may  be  preferred  against 
them. 
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Jaspeb  Shelton,  Guardian,  v.  Flora  Hurst  et  aL 

Homestead.  Alienation  of.  Sale  of,  by  widow  aloru.  Section  2114  of  Cctde. 
The  amendment  to  section  2114  of  the  Code  confers  a  power  and  in- 
terest to  the  homestead  upon  the  widow  and  children.  In  neither  if 
there  the  power  of  disposition  without  consent  of  all.  Ahandomnen: 
or  sale  hy  one  can  not  destroy  the  rights  of  the  others.  Upon  death 
of  husband  the  homestead  is  complete  in  the  children,  and  a  sale  by 
the  widow  is  a  nullity. 


FROM    m'nAIRY. 


Appeal  in  error  from  the  Circuit  Court  of  McNairy 
county.      Geo.   H.   Nixon,  J. 

A.   W.   Stovall  for   Shelton. 

Pitts  &  Cunningham  for  Flora  Hurst. 

TuRNEY,  J.,  delivered   the   opinion   of   the  court. 

W.  R.  Murphy  died  leaving  the  complainant  a 
minor,  his  only  child.  His  widow,  the  step-mother 
of  complainant,   intermarried   with   D.   W.   Brown. 

The  father  owned  lands  out  of  which  dower  and 
homstead  were  assigned.  Brown  and  wife  sold  the 
homestead   to   Fielding   Hurst. 

This  bill  is  filed  to  set  aside  that  sale  and  de- 
clare  the   right   of  complainant   to    the    homestead. 

The  case  presented  calls  for  a  construction  of  the 
second  section  of  the  act  of  1879,  chapter  171,  page 
214,  as  follows :  "  Section  2.  Be  it  further  enacted, 
That  section  2114  of  the  revised  Code  be  so  amended 
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as    to   read,   '  A  homestead  or   real   estate  in   possession 
of   or   belonging    to    each    head   of    a   family,   and   the 
improvements,    if   any,    thereon,    to    the    value    of,    in 
all,    one   thousand    dollars,   shall    be   exempt   from   sale 
under  legal    process   during   the    life   of   such    head    of 
a    family,   and  which  shall  enure  to  the   benefit  of  his 
widow   and   children,   and   shall    be   exempt    from    sale 
in    any   way   at   the   instance   of    any  creditor  or   cred- 
itors ;     provided,    that    said    real    estate    may    be    sold 
by     the    joint     consent    of    husband    and     wife,    where 
that    relation    exists,^  ^'   etc.       This    amendment   confers 
a    right    and    interest    upon    the   widow    and    children. 
In    neither   is   there    the    power   of    disposition    without 
the    consent  of  all.      The  policy  of   the  law  is  to   pro- 
vide  for   both  jointly.      Under  it   the   abandonment  or 
sale  by  either  can   not  destroy  the  rights  of  the  other. 
By    the    death    of    the    husband    and    father,   the    joint 
power,    with    him,   of    the    wife   to   sell    was   destroyed. 
The    law    provides,    neither    in    terms    nor    by   intend- 
ment,  for   but   the   one    mode   of  sale  or  alienation    by 
her.       The  right  of   the   children    to   homestead    during 
the   lives   of  the   parents   is   contingent   upon    their   ex- 
ercise   of   the   right  to    sell.      Upon  the   dissolution    of 
the   marriage    relation    by    the    death   of    the    husbatiTl, 
the    right    of    homestead    is   complete    in    the    children, 
and   a   sale    by   the   widow   is   a   nullity. 

In  Boydt  v.  Riddeck,  decided  at  the  present  terra, 
we  held  that  a  trust  deed,  improperly  acknowledged 
by  the  wife,  did  not  deprive  the  husband  of  his 
homestead  right,  the  statute  requiring  a  joint  convey- 
ance  by   husband    and   wife,   executed    as   required    by 
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law   for   married   women^  and   the  homestead   being   an 
entirety. 

The  principle  of  that  holding  applies  here,  where 
the   homestead   is   equally   an   entirety. 

The  right  of  complainant  vested  at  the  instant  of 
the  father^s  death,  and  can  not  be  impaired  by  ao 
act   not   her   own. 

The  amendment  cited  was  passed,  evidently,  to 
meet  and  change  the  law  as  construed  by  this  court 
in   Hicks    v.  Pepper,   1    Baxt.,   42, 

Decree  affirmed,  report  confirmed,  and  cause  re- 
manded. 


Southern   Express  Company  v.  William  Glenn 

&  Sons. 

1.  Carriers  of  Goods.    Express  Company.    Loss.    Act  of  Chd,    An  ex- 

press company,  as  a  common  carrier  of  money  and  valnables,  is  not 
liable  for  looses  resulting  from  the  "  act  of  God,  the  public  enemy, 
mobs,  riots/'  etc.,  unless  it  expressly  insures  against  such  losses  in 
the  contract  of  consignment. 

2.  Same.    Notice  of  loss.    Under  such   circumstances,  an  express  com- 

pany, not  being  liable,  is  entitled  to  no  notice  whatever  of  the  loss. 

3.  Same.    Notice.     When  to  be  given.    In  all  cases  of  loss  other  than  such 

as  result  from  the  "  act  of  God,"  etc.,  the  carrier  being  liable  there- 
for, is  entitled  to  actual  notice  of  loss  within  thirty  days  after  receiv- 
ing the  consignment,  in  order  that  the  property  may  be  traced. 


FROM    SHELBY. 


Appeal   in   error   from   the   Circuit    Court   of  Shelby 
county.      J.   O.   Pierce,   J. 


I 
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George  Gillham  for  Express  Company. 
Humes  &  Poston  for  Glenn  &  Sons. 
Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error  received  from  T.  H.  Bell,  the 
agent  of  Glenn  &  Sons,  $856.70,  as  appears  from  their 
receipt,  to  be  delivered  to  Glenn  &  Sons,  in  Cincin- 
nati, by  its  line,  or  by  delivering  to  other  lines  to 
complete   the   transportation. 

The  receipt  was  dated,  Rutherford,  Tennessee,  Feb- 
ruary 13,  1872,  and  contained  the  fdllowing,  amongst 
other  stipulations:  '^This  company  is  not  tg  be  liable 
in  any  manner,  or  to  any  extent,  for  any  loss,  damage 
or  detention  of  such  package,  or  of  its  contents,  or 
of  any  portion  thereof,  occasioned  by  the  acts  of  God, 
or  the  public  enemy,  mobs,  riots  and  other  casualties 
mentioned,  unless  specially  insured  by  this  company, 
and  so  specified  in  this  receipt.  In  no  event  is 
this  company  to  be  liable  for  a  greater  sum  than 
that  above  mentioned,  nor  shall  it  be  liable  for  any 
8uch  lo88,  unless  the  claim  therefor  shall  be  made  in 
writing  at  this  office  within  thirty  days  from  this  date.*^ 

The  jury  rendered  a  verdict  against  the  company, 
and  the  court  refusing  a  new  trial,  it  appealed  in 
error  to  this  court.  The  Referees  have  recommended 
a  reversal  of  the  judgment,  and  defendants  in  error 
have   excepted   to   their   report. 

Bell,  the  collecting  agent,  had  sent  $856.70  by  said 
company  to  plaintiffs  below.  The  package  was  en- 
dorsed   as    containing    that    amount,   and   was    received 
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February  16,  1872,  by  Glena  &  Sons,  being  thi^ 
days  after  the  date  of  the  receipt,  and  when  opened 
contained  but  $656.70,  $200  less  than  it  was  said  to 
contain;     and   suit   was    brought   to   collect   this    deficit. 

No-  notice   of    the   loss   was   given    to   the   company 
until    six  or  seven  months  after  the  date  of  the  receipt. 

The    error     complained    of    by   the    company     arises 
upon     the    charge    of    the    court.       The   court   charged 
the  jury    that   the   stipulation    in    the   receipt   for  thirty 
days'    notice    of    the    loss   need    not    be   considered     by 
them,  because   that  stipulation   applied  only  to    the  case 
of  a    loss   by   the    act   of    God,    or   of    a    mob,    or    the 
other   speoified  causes   of  exception  for  which    defendant 
was   not   to    be    liable,   unless  it  was   so   specified  in  the 
contract.       It   was   because   of  this   error   in  the  charge 
that   the    Referees    recommend    a   reversal    of  the    judg- 
ment.      The    receipt    or    contract    expressly   exonerates 
the    company    from     any    liability   for    loss,   etc.,    occa- 
sioned     by    the    act    of    God,    mobs,    riots,    etc.,    unless 
expressed    in    the   contract   and    insured   in   suid    receipt. 
No    such    undertaking    appears    in    the    receipt,    and    so 
the   court    told    the    jury,    but   he   construed   the   w^ords 
"any   such   loss''   to    apply   to    loss    occurring    from    the 
enumerated    causes,    act    of    God,    mobs,   etc.,    from   lia- 
bility  for   which   the   company    was   expressly   exempted 
by    the   contract. 

The  words  "such  loss'*  have  reference  to  the  loss 
of  the  package  of  money,  not  to  the  means  by  which 
the  loss  was  occasioned.  For  if  occasioned  by  any 
of  the  means  specified  by  the  express  terms  of  the 
contract,   the    company   was    not    liable,   and   no   notice 
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was  Decessary,  as  it  would  not  affect  its  liability 
whether  given  or  not.  But  if  the  loss  was  occasioned 
by  means  which  wonld  not  e}[cuse  the  company,  notice 
"was  necessary  and  proper  to  enable  it  to  trace  the  lost 
package,  and  to  hold  it  liable.  We  think  the  obvious 
construction  of  the  contract  is,  that  the  company  is  not 
to  be  liable  for  loss,  damage,  etc.,  by  act  of  God, 
by  mob,  riot,  etc.,  unless  it  expressly  nndertakes  to 
be  so  liable  in  the  receipt,  and  no  such  undertaking 
was  entered  into  in  this  case;  and  further,  that  for 
loss,  damage  or  detention,  by  means  other  than  those 
specially  mentioned  as  exonerating  the  company  from 
liability,  the  company  is  entitled  to  thirty  days'  notice 
from  the  dale  of  the  contract  of  such  loss,  by  the 
express   terms   of  said   contract. 

We  are  of  opinion,  therefore,  that  for  this  error 
in  the  charge  the  judgment  should  be  reversed,  and 
the   report   of  the   Referees   approved. 
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W.  H.   Parker  v.  The  State. 

1.  Sunday.    Carrying  on  business.    Indictment  for.    The  carrying  on  of 

one's  ordinary  business  on  Sunday  is  an  indictable  ofifense  at  the 
common  law,  and  also  under  the  statutes  of  Tennessee,  if  conducted 
so  openly  as  to  attract  public  attention,  and  thereby  tend  to  corrupt 
public  morals. 

2.  Same.    Defense.    Rdigious  belief.    It  is  no  defense  to  such  a  proseca- 

tion  that  the  accused  conscientiously  believes  in  observing,  and  ac- 
tually observes,  the  "seventh"  rather  than  the  "first"  day  of  the 
week,  as  the  Sabbath. 


FROM    HENRY. 


Appeal  in  error  from  the  Circuit  Court  of  Henry 
county.      Clinton  Aden,  J. 

Cole,  Sweeney  &  Ward  for  Parker. 

Attornev-Genekal  Lea  for  the   State. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Parker  was  convicted  in  the  circuit  court  of  Henry 
county  for  following  and  exercising  his  avocation  of 
blacksmith,  upon  Sunday,  in  April,  1885,  and  on  di- 
vers other  Sundays  before  that  date  and  up  to  the 
time  of  taking  this  inquisition,  and  the  indictment 
aver;j  said  work  was  a  disturbance  and  nuisance  to 
the  good  citizens  of  said  county,  and  it  is  averred 
that  such  work  was  not  necessary,  or  a  matter  of 
charity.  -s. 

Another  count  charges  that  Parker  was  guilt^-^f 
a   public   nuisance   by   such    work    on    Sunday,    to    th^ 
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prejndice  of  the  public  morals  and  contrary  to  the 
statute,  etc. 

The  proof  apon  the  trial  .wa?,  that  defendant  waa 
a  blacksmith,  having  a  shop  near  Springville,  in  said 
county,  and  numerons  witnesses  teatify  to  having  seen 
him  at  work  at  his  trade  in  hie  shop  upon  diflPerenl 
Sundays  within  twelve  months  before  the  finding  of 
the  indictment.  One  witness  said  he  knew  defendant 
worked   at   his   businei'S   every   Sunday. 

The  defendant's  counsel  insists  that  although  it  is 
proved  that  defendant  worked  at  his  trade  on  Sunday, 
there  is  no  evidence  to  show  that  he  disturbed  or 
damaged  any  person  thereby  so  as  to  constitute  a  nu- 
isance, and  unless  it  does  appear  by  proof  that  some 
person  or  persons  were  disturbed  or  annoyed,  the  offense 
might  be  punishable  under  section  2289,  of  new  C»de, 
but    is   not   indictable. 

It  is  held  in  1  Leu,  129,  130,  that  hunting  or 
fishing  on  Sunday  m;Ty  be  punished  by  indictment, 
and  these  offenses  are  declared  punishable  by  the  same 
penalties  as  those  prescribtd  in  section  2289,  new  Code. 
See  section  2290.  So  that  the  working  at  one's  trade, 
under  snoh  circumstances,  and  to  such  extent  as  to 
amount   to   a   nuisance,    is   indictable. 

Judge  McKinney  says,  in  a  case  where  a  defendant 
had  been  indicted  and  convicted  for  the  utterance  of 
obscene  words  in  public,  and  quoting  from  Blackstone's 
Commentaries,  page  42,  that  the  municipal  law  looks 
to  more  than  the  protection  of  the  lives,  liberty  and 
property  of  the  people.  Begarding  Christianity  as  part 
of  the    law    of    the    land,   it    respects   and    protects    its 
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institutions,  and  assumes,  likewise,  to  regulate  the  public 
morals  and  decency  of  the  community.  The  same  en- 
lightened  author  distinguishes  between  the  absolute  and 
relative  duties  of  individuals  as  members  of  society- 
He  shows  that,  while  human  laws  can  not  be  expected 
to  enforce  the  former,  their  proper  concern  is  with 
social  and  relative  duties;  hence,  however  abandoned 
in  principle,  or  vicious  in  practice  a  man  may  be,  if 
he  keeps  his  wickedness  to  himself,  and  does  not  offend 
against  the  rules  of  public  decency,  he  is  out  of  the 
reach  of  the  law,  but  if  he  makes  his  vices  public, 
they  then  become,  by  the  bad  example  they  set,  of 
pernicious  effect  to  society,  and  are  punishable  by  the 
law:  1  Swan,  42,  citing  1  Blackstone^s  Commentaries, 
124;     4   Swan,   41,   42. 

In  an  indictment  for  profanity,  which  is  punishable 
under  the  statute  by  pecuniary  penalty,  like  this  case, 
it  was  held  that  when  the  vicious  acts  are  public, 
they  will  be  dealt  with  as  crimes,  because  of  their 
tendency  to  disturb  and  annoy  others,  and  exert  a 
baneful  influence  upon  the  morals  and  habits  of  the 
community.  Generally  any  practices  tending  to  disturb 
the  peace  and  quiet  of  communities,  or  corrupt  the 
morals  of  the  people,  are  indictable  as  public  offenses 
by  the  common  law:  3  Sneed  (Cooper's  edition),  133, 
and   cases   there   cited. 

In  7  Lea,  410,  it  is  held  that  profanity,  when  it 
becomes  a  public  nuisance,  is  indictable,  but  in  that 
case  it  was  held  the  ca.se  was  not  made  out,  but  a 
single   act   being   proved. 

In  1   Bishop's  Criminal  Law,  section  946,  it  is  said. 
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public  profane  swearing  and  blasphemy  have  been  held 
in  this  country  to  be  indictable  at  the  common  law, 
yet  less,  according  to  some  of  the  judges,  as  tending 
to  sap  the  foundations  of  Christianity,  than  as  disturbinju^ 
the  peace  and  corrupting  the  morals  of  the  commu- 
nity. In  the  next  section  it  is  said,  but  however 
uncertain  may  be  the  precise  extent  to  which  the  com- 
mon law  protects  Christianity,  there  is  no  question  that 
it  practically  and  fully  cherishes  the  public  morals. 
And  it  punishes  as  a  crime  every  act  which  it  deems 
sufficiently  evil  and  directly  tending  to  impair  the  public 
morals,  and  while  a  single  act  of  the  class  forbidden 
by  the  statute  may  be  punished  by  a  specific  fine,  as 
prescribed  by  the  statute,  yet  if  repeated  and  continued, 
it   becomes   punishable    by   indictment   at   common    law: 

1  Bish.   Grim.   Law,   sec.  1055.       See    also  section  939, 

2  Bishop^s  Criminal  Law,  where  it  is  said  that  the 
doctrine  has  been  laid  down,  in  Pennsylvania,  that 
though  a  single  act  of  Sabbath  breaking  is  punishable 
by  a  fine,  there  may  be  such  a  succession  of  acts  of 
the   same   sort   as   will   amount    to   an  indictable  ofllense. 

The  statute  makes  it  unlawful  for  any  one  of  the 
enumerated  classes  to  follow  his  ordinary  secular  avoca- 
tion on  the  Sabbath  day,  because  it  is  immoral  and  is 
of  pernicious  eflfect,  and,  though  it  may  be  conceded  a 
single  offense  may  be  liable  only  to  the  penalty  pre- 
scribed by  the  statute,  yet  a  succession  of  such  acts 
becomes  a  nuisance  and  is  indictable.  Such  a  succes- 
sion and  repetition  of  the  acts  are  shown  in  this  case, 
as  one  witness  says  that  defendant  did  work  at  his 
trade,    as     blacksmith,    in     his     shop    near    Springville, 
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every  Sunday,  and  others  testify  to  similar  acts  on 
many  Sundays  within  twelve  months  before  the  finding 
of  the  indictment.  Nor  is  it  necessary  to  a  conviction 
that  the  proof  should  sho.v  that  any  person  was  dis- 
turbed thereby.  It  is  sufficient  that  the  acts,  which 
the  law  holds  as  illegal  and  forbidden,  have  been  done 
in  such  public  manner  as  to  have  been  open  to  the 
observation  of  the  public.  Their  tendency  is  to  cor- 
rupt public  morals,  and  the  example  is  pernicious  aud 
contrary  to  law  and  the  well-being  and  good  order  of 
society. 

The  defendant  offered  to  prove  that  he  belonged  to 
a  ^^  Christian  sect "  who  kept  the  seventh,  instead  of 
the  first  day  of  the  week,  as  Sunday.  "A  general 
prohibition  against  doing  worldly  business  on  the  Lord's 
day  extends  to  persons  who  conscientiously  observe 
the  seventh  day  of  the  week  as  the  Christian  Sab- 
bath '^ :     1    Bish.    Crim.    Law,   sec.    268. 

There  was,  therefore,  no  error  in  excluding  the 
offered  testimony,  nor  in  refusing  to  charge  as  re- 
quested. There  is  no  error  in  the  record  for  which 
the  judgment  should  be  reversed,  and  it  will  be  affirmed. 


APRIL  TERM,  1886. 


Knott  tf.  Wsgner. 


J.    W.  Kkott,  Jr.,  tt.  Conrad   Wagner. 

I.  NeoLiqENCB.  Rerofdy  for  injury  caused  by.  Damagai.  The  law  fur- 
nishes every  pereoa  a  remedy  by  civil  action,  to  recover  damages 
[or  injuriee  reBiilting  to  him  from  the  negligence  of  another,  even 
though  Buch  injury  waa  accidental. 


2.  Saub,     De/enee.    To  constitute  a  valid  defense  in  such  cases,  the  in- 

jury must  be  shown  to  have  resulted  from  onecontrolling  superior 
agency,  and  without  defendant's  fault. 

3.  Same.    Faring  jun  near  kighmiy.    lAcenat.    The  laws  of  Tennessee 

(C<ide,  section  2275),  prohibit  tha  firing  of  guns  within  two  hundred 
yards  of  any  public  highwny,  and  no  directions  oi  sugjcestiong  from 
one  individual  to  another  can  be  construed  into  a  license  justifying 
the  latter  in  a  violation  of  said  laws. 


FROM    SHELBY. 


Appeal   iu   error  from   the   Circuit    Court    of  Slielby 
county.       J.   O.  PrCBCE,   J. 

J.    W.   Vernon-   for    Knott. 

W.    B.   Glisson    for   Wagner: 

Cooke,  J.,   delivered   the   opinion   of  the   court, 

The  judgment  of  the  circuit  court  iu  Ihis  case  is 
erroneous  ^ud  must  be  reversed.  The  plaintitT,  together 
wii.h  one  Dunacomb,  was  traveling  iu  a  buggy  along 
^  ptiblic  road  near  Memphis,  kuown  as  the  new  Rul- 
eigii  road.  They  passed  the  defendant,  who  was  out 
liuiiting  birds  with  a  shot-gun.  Either  plaiutifif  or 
Danscomb  remarked  to  the  defendant,  pointing  to  a 
Geld  at  one  side  of  the  road,  that  there  were  birds  in 
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that  fieldy  that  they  had  been  hunting  there  the  dav 
before.  The  defendant  knew  there  were  birds  in  the 
field;  as  he  testifies  himself,  had  frequently  been  there 
hunting  them  before,  and  was  going  into  the  field  if 
nothing  had  been  said  to  him  by  plaintiff  or  Duns- 
comb.  The  defendant  did  go  into  the  field  and  plaintiff 
and  Dunscomb  went  along  the  road  they  were  trav- 
eling a  short  distance,  when  they  came  to  another 
public  road,  known  as  Springdale  avenue,  into  which 
they  turned,  and  which  lead  along  one  side  of  the 
field.  They  had  gone  but  a  short  distance  along  this 
Jv/wJTi^/  road,  when   they  saw   the  plaintiff  in  the  field,  j>erhaps, 

according   to   the    weight   of    the   proof,   about   forty   or 
fifty   yards    from     them,   going    in    a   direction    parallel 
to   that   in   which   they   were   going,    with   his  gun  in  a 
shooting  position,  and  in  an  attitude  as  though  slipping 
up   on   some   birds.       Plaintiff   and    Dunscomb    stopped 
their   horse   in   the   lane   to   see   defendant   shoot    at    the 
birds.       Very   soon    the    defendant    fired    as  though   he 
had   shot   at   them   on    the   ground,   or   when   they  were 
about   rising   to    fly.       This   shot   was   fired   in   a   direc- 
tion  parallel   to  that   in   which   plaintiff  and   his   friend 
were   traveling,    but   the   birds   flew   round  in  the  direc- 
tion  of  where  plaintiff   was,   and  defendant  immediately 
turned   and    fired    the   other   barrel   directly  t9wards  the 
plaintiff;     several    of  the   shot   struck    him,    and   one  in 
the   eye,   by    which   he    was   seriously   injured,   and   this 
suit  was  brought  to  recover  damages  for  the  injury,  etc. 
One  count   of    the    declaration   alleged   that   the  de- 
fendant  unlawfully   and    wilfully   shot   the   plaintiff,  and 
in   another,  it  was  alleged  that  he  carelessly,  negligently 
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and  unlawfully  shot  him,  etc.,  while  traveling  along  a 
public  road  of  the  first-class,  and  that  said  shot  was 
fired  within  less  than  two  hundred  yards  of  said  public 
road,  at  a  mark  or  other  object,  for  amusement,  by 
the    defendant.       The   plea   was   not   guilty. 

His    Honor   charged   the   jury,   among   other   things, 
that    it  was    unlawful    to    shoot    a   gun   at   a   mark   or 
other   object   for   amusement   within   two    hundred    yards 
of   a   public  road,   such    as    the    proof  showed   both  of 
said     roflids    to    be,  and    that    any   person    so   offending 
was  liable   for    all    damages    resulting    therefrom;     and 
that   the  plaintiff  had   a   right   to    be   in  and  along  said 
public   roads,  and  to  be  protected  from  being  shot  when 
in   said   roads,   and   if  they   found   that  the  plaintiff  did 
not    connive   at   or   encourage    the   shooting   by    the   de- 
fendant  at   that    particular    time    and    place,   then   such 
shooting    was    negligence,    per   ae,   on    part    of    the   de- 
fendant.      Bui   if  they   found   that,  before   the   shooting 
occurred,  plaintiff  connived  at  or  encouraged  such  shoot- 
ing  by   directing   the   defendant   to   go   to  the  particular 
place  where  he   did   go   and   to   shoot   as   he   did   shoot, 
or  encourage  such   shooting   in   any   other  manner,  they 
might   look   to  this   conduct   on   the   part   of  the  plain- 
tiff in    consideration    whether    he    waived   his   right   to 
protection    under    the    road    laws   above   stated,   and    if 
he  did    waive   it   he   could    not  complain,  etc.      He  also 
charged   the  jury   that   if  the   injury  was  caused  by  the 
conduct,   or   was   the   immediate   result    of    the   conduct 
of  the   plaintiff,  to    which    the   wrong   of  the   defendant 
(lid    not    contribute    as    an    immediate   cause,    then   the 
plaintiff  should   not   recover. 
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There  was  no  testimony  to  justify  either  of  these 
charges,  and  the  only  particle  of  evidence  to  which 
they  could  be  applied  by  the  jury  was  the  fact  that 
either  the  plaintiff  or  Dunscomb  had  said  to  the  de- 
fendant, wlien  they  pa«^sed  him  in  the  road,  that  there 
were  birds  in  that  fieU,  or  that  in  that  field  was  a 
good  place  to  hunt  for  birds,  and  that  they  had  been 
there  hunting  themselves  the  day  before,  when  the 
defendant  had  testified  himself  that  their  statement  to 
him    had    not    induced    him  to   go   there. 

From    their   verdict   the  jury    must   have   understood 
his    Honor    to    mean,  by    the    above    charges,    that  no 
matter     how     carelessly    or     negligently    or    unlawfully 
the    defendant    may    have    acted     in     shooting    after  he 
went   into    said     field,    the    mere    fact   that   the   plaintiff 
had    said    to   him    that   there    were  birds  in  the  field,  or 
that   it    was   a   good    place   to  hunt  birds,  precluded  him 
from    any    right     to     recover    for    an     injury    resulting 
therefrom.       While   the   proof    tended    strongly  to   show 
that    the   plaintiff^    was   in    full   view    of    the    defendant, 
and    within    forty  or  fifty  yards  of  him,  when  he  turned 
and   fired    directly    towards   him,    there   is    not    a    sylla- 
ble  of  evidence    in    the    record    upon    which    a    verdict 
for   the   defendant   could,    by   any    possibility,  have  been 
predicated,   except   the  above  statement,  of  either  plain- 
tiff  or  Dunscomb,  in  regard  to  there  being  birds  in  the 
field.      This  information,  given  by  plaintiff  to  defendant, 
even    if   he   had    acted    upon    it   in   going   into    the  field 
to    hunt     birds,    could    not    fairly    be  construed   into  a 
license   on   part  of  the  plaintiff  to  him  to  shoot  at  them 
in     violation    of    the    provisions    of   the    Code,    section 
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2275,    ill    regard    to   shooting   within  two  hundred  yards 
of   a    public    road,   as   there   prohibited,  nor    to  shoot  in 
a  careless  or  negligent  manner,  under  any  circumstances. 
The  plaintiff  requested  his  Honor  to  charge  the  jury, 
"  that    if    they   found,   from    the   evidence,    that   the    de- 
fendant   fired    a  shot-gun  directly   at  or  towards  plaintiff 
while    he   was   in    a   buggy,   standing   or   passing    on    or 
upon    a    public    road,  with    no   substantigil   obstruction  to 
the    view  between   them,  so  that  defendant  could  readily 
see    the   plaintiff   before   he   fired    the   shot,  and  that  de- 
fendant   was,   at   the   time   of  said   shooting,  within  two 
hundred    yards   of  a  public  road    of  the  first  or  second- 
class,    and    that   by  reason   of  such  shooting  the  plaintiff 
was    struck   and    injured,    these    facts    would   amount   to 
negligence,   and    they    should    find    for   the   plaintiff." 

This  charge  was  substantially  correct,  and  should 
have  been  given,  but  was  refused.  The  law  affords 
a  party  a  remedy  by  civil  action  to  recover  damages 
for  an  injury  to  his  person  or  property,  caused,  either 
directly  or  consequentially,  by  the  negligence,  inadvert- 
ence or  want  of  proper  precaution  on  the  part  of  an- 
other, although  such  injury  may  have  been  purely  ac- 
cidental and  unintentional.  To  constitute  an  available 
defense  in  such  case,  it  must  appear  that  the  injury 
was  unavoidable,  or  the  result  of  some  superior  agency, 
without  the  imputation  of  any  degree  of  fault  to  the 
defendant.  The  mere  lawfulness  of  the  act  from  which 
the  injury  resulted,  is  no  excuse  for  the  negligence, 
UDskillfulness  or  reckless  incaution  of  the  party:  3 
Sneed,  677.  And  upon  the  theory  that  the  defendant 
went    into   said    field    to   shoot   said   birds    with   the    li- 
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cense   or  consent  of  the  plaintiff^  the  court  should   have 
so   instructed    the  jury. 

Under  the  instructions  as  given,  the  jury  found 
a  verdict  for  the  defendant,  which  the  court  refused 
to  set  aside,  and  refused  a  new  trial.  This  was  also 
error.       There   is   no   testimony   to   sustain   the   verdict. 

The  Referees  have  reported  that  the  judgment  should 
be  reversd  and  a  new  trial  granted.  We  fully  concur 
in  their  conclusion.  Let  their  report  be  confirmed, 
the  judgment  reversed,  and  the  cause  remanded  for  an- 
other trial. 


W.   R.*  Cboss  and   J.   A.   Mekceb,   JEx  parte. 

1.  CoNSTrruTiONAL  Law.    Justices  of  the  peace.    Term  of  office.    The  Leg- 

islature has  no  power  to  abridge  the  lien  of  office  of  justices,  under 
any  circumstances,  by  an  affirmative  enactment,  to  a  less  period  than 
the  term  fixed  by  the  Constitution,  to-wit,  six  years. 

2.  Same.    Same.    Election  by  incorporated  towns.    Effect  of  repeal  of  charier. 

The  repeal  by  the  Legislature  of  the  charter  of  a  town,  authorized 
by  section  392,  M.  &  V.  Code,  to  elect  an  additional  justice  of  the 
peace,  has  no  effect  upon  the  election  of  a  justice,  who  was  choseD 
under  said  section,  before  the  repeal  of  the  charter. 


FROM    SHELBY. 


Appeal   in   error   from   the   Circuit   Court   of  Shelby 
county.      J.   O.   Pierce,   J. 

B.  J.  KiMBRouGH,    Harris   &   Turley,    Taylob 
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CnwB  uid  Mercer  £e  parte. 


&  CaebolLj  Young  &  Martin  and  Jso.  Mc.  Brooks 
ior    Cro99   and   Mercer. 

K.  D.  JoRDAS  for  Shelby  county. 

Fbeehax,  J.,  delivercid  the  opinion    of  (he  court. 

The  above  parties  beld  the  offices  of  justice  of  the 
peace  of  Shelby  county,  the  one  having  been  elected 
for  the  theu  iucorporated  town  of  Bartlett,  fbe  other 
for  Haysville.  The  Legislature,  after  iheir  election,  by 
the  acta  o?  1885,  chapter  36,  i>age  89,  and  by  chapter 
114,  j>age  219,  of  said  acts,  repealed  tiie  charters  of 
the  towns  of  Bartlett  and  Haysville.  Thereupou,  on 
the  occasion  of  an  election  of  a  chairman  of  the  county 
court,  said  court,  by  resolution,  excluded  said  parties 
from  participation  in  the  proceedings  of  said  courl,  on 
tlie  ground  that  they  were  no  longer  justices  of  the 
peace  of  the  counly,  having  ceased  to  be  such  by 
virtue  of  the  repeal  of  the  acts  of  incorporation  of  the 
above  towns  wherein  they  had  been  elected  justices. 
From  this  there  was  an  appeal  to  the  circuit  court, 
where  the  judgment  or  resolution  of  the  county  court 
was  affirmed,  from  which  there  is  an  appeal  in  error 
to  this  court,  the  form  of  the  proceeding  being  waived. 
The  act  of  the  Legislature  repeating  the  charter  of 
the  town  of  Bartlett  has  two  sections.  By  the  first, 
the  act  of  incorjmration  is  simply  repealed.  By  the 
second,  it  is  provided  "that  the  mayor  and  other 
officers  of  said  corporation  of  Bartlett,  and  those  hold- 
ing office  by  virtue  of  said  corporation  shall,  within 
thirty   days,  deposit   all   books   und    papers    belonging  to 
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their  offices  with  the  clerk  of  the  county  court,  etc." 
The  act  repealing  the  town  of  Haysville,  is  a  simple 
repeal  of  the  act  of  incorporation.  The  justices  who 
are  making  this  contest  were  elected  under  the  pro- 
vision of  our  Constitution  and  the  act  of  the  Legis- 
lature passed  to  effectuate  it,  the  first  of  which  is, 
Article  6,  section  157,  after  providing  for  civil  dis- 
tricts, "there  shall  be  two  justices  of  the  peace  and 
one  constable  elected  in  each  district  by  the  qualified 
voters  therein,  except  districts  including  county  towns, 
which  shall  elect  three  justices  and  two  constables. 
3^'  *       *       The    Legislature   &hall    have   power    to    provide 

mrn^l  for   the   appointment   of   an    additional    number   of  jas- 

^.  tices   of   the    peace   in    incorporated    towns." 

Jf-  The  Legislature,  to  effectuate  this  last  clause,  enacted, 

^  as   given    in     M.    &    V.    Code,   section    392,   that  "for 

JJ  every   county     town    or   incorporated    town,    one    justice 

Z  is   to    be   elected   by  the  qualified  voters   therein."    The 

"  jurisdiction   of  justices,  ns  provided    for   by    the   Con&ti- 

t  tution,    "shall     be    co-extensive     with     the    county,  and 

they  are  to  be  elected  for  the  term  of  six  years." 
In  this  respect  there  is  no  difference  between  the  jus- 
tices provided  for  each  civil  district  and  those  that 
may  be  provided  for  by  the  Legislature  in  incorporated 
towns,    under   the  last  clause. 

The  question  is,  whether  the  repeal  of  the  acts  of 
incorporation  of  these  towns  removes  the  justices  elected, 
according  to  the  above  clauses  of  our  Constitution,  and 
the  statute  providing  for  this,  or  do  they  still  remain 
justices  of  the  county  for  the  full  term  of  six  years? 
It    is   settled   by  our   decisions    that  the   Legislature  had 
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no  power  to  abridge  the  lieu  of  office  of  the  justices 
of  the  peace,  under  any  circumstances,  by  an  affirma- 
tive enactment,  to  a  less  period  than  the  term  pro- 
vided by  the  Constitution,  to-wit,  six  years:  2  Hum., 
24;  9  Hum.,  208;  3  Sneed,  page  6.  This  is  so 
obvious  as  to  need  no  additional  argument.  The 
Constitution  has  fixed  the  term  of  office  at  six  years. 
It  is  true  a  change  was  made,  in  one  case  only,  by 
the  Constitution  of  1870,  providing  that  "no  appoint- 
ment or  election  to  fill  a  vacancy  shall  be  made  for 
a  period  extending  beyond  the  unexpired  term  '^ :  Ar- 
ticle 7,  sec.  5.  But  this  only  emphasizes  the  gen- 
eral rule  by  a  well  defined  exception,  which  does 
not    include    the    parties   in    the    present   case. 

It  is  insisted,  however,  that  the  case  of  Hahey  v. 
Games,  2  Lea,  and  the  view  therein  given  of  the 
power   of  the   Legislature  to  repeal  the   law  establishing  f  ;i 

judicial  circuits  and  special  courts  to  be  held  by 
judges  assigned  to  these  circuits,  involves  the  conclu- 
sion that,  when  the  town  ceases  to  be  an  incorporated 
town,  a  justice  of  the  peace  elected  by  the  citizens 
of  that  town,  under  the  provisions  we  have  cited, 
ipso  facto  is  removed  from  office,  and  he  ceases  to 
be    a  justice   at   all. 

The  whole  theory  of  the  opinion  referred  to  is 
ba?<ed  on  the  power  of  the  Legislature  to  ordain  and 
establish  inferior  courts,  and  as  many  circuit  and  chan- 
cery courts  as  the  public  necessities  might  demand, 
and  then  to  assign  judges  to  such  courts,  as  provided 
in  Article  6,  section  4,  of  the  Constitution.  It  was 
there    maintained  that,  as  the    judge   was   to   be   elected 
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to   hold   a   court   previously  established,    that    the     abo- 
lition   of  the   court  involved  the  abolition  of  the   office, 
as   it   was   deemed   an  anomaly    under  our   Constitution 
that   there  should    be  a  judge  without  a  court  to   hold. 
I   dissented   from   all  this   at   the  time,  and  still  adhere 
to   the    views    then    maintained.       But    we    have     here 
quite   a  different   case.       There  are    no    justices'  courts 
or    circuits    provided   for   by   the    Constitution,  only    an 
election  or  appointment  of  these  officei*8,  and  the  people 
designated    who   may   elect  them.       In    the   case  of    an 
incorporated   town,  it   is   provided   the   iuhabitants   shall 
have   the   power   to   elect ;     when    so    elected,   they    are 
then  justices  of  the   peace   of    the  county,   not  of  that 
corporation,  and   have  jurisdiction  co- extensive  with  the 
county.       The  Constitution,   then,   in    imperative   terms, 
provides   they   shall   be   elected    for  six   years,  and  they 
are    so     commissioned    by   the    governor.       They   must 
so   hold,   unless   some  other  provision   of  the  Constitu- 
tion, by   fair  and   reasonable  implication,  forbids,   under 
prescribed    circumstances,   or    authorizes   the   Legislature 
to   remove   from    office   in   a   shorter   period. 

By  Article  5,  section  5,  of  the  Constitution,  a  pro- 
vision is  made  for  "removal  of  justices  of  the  peace 
and  other  civil  officers,  on  conviction  for  crimes  or 
misdemeanors  in  office  after  indictment,  and  then,  hj 
the  judgment  of  the  court,  they  are  to  be  removed 
from   office,   as   if   found   guilty   on    impeachment." 

The  logical  result  that  follows  from  the  repeal  of 
the  act  of  incorporation  of  a  town,  having  the  power, 
by  virtue  of  its  corporate  existence,  to  elect  a  justice, 
is   not    that    the    justice    that    has    been    elected    shall 
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cease  to  be  a  justice  of  the  county,  but  only  that  the 
to'wn  for  the  future  shall  not  have  the  power  of  elec- 
tion. This  ia  the  legitimate  result  of  such  repeal 
and  DO  more.  If  it  bad  been  intended  that  the  re- 
peal of  the  act  of  incorporaliou  ehould  deprive  the 
justice  of  his  oEBce,  it  would  have  been  easy,  and  the 
moat  natural  thing,  to  have  added  a  few  words  to  the 
clause,  authorizing  the  Legislature  to  provide  "for  the 
appointmeot  of  an  additional  number  of  justices  of  the 
peace  iu  incorporated  towns,"  and  simply  to  have  said, 
"  who  abould  only  hold  their  ofGces  while  said  town 
remained   incorporate." 

In  view  of  the  imperative  term  of  office  fixed  by 
the  Constitution,  the  means  provided  for  removal  by 
indictment  and  couvlction,  and  the  fact  that  do  jus- 
tices' courts  are  established  or  authorized,  but  only 
justices,  and  that  the  election  is  not  as  justice  of  a 
particular  court  at  all,  but  a  justice  of  the  county, 
and  the  other  considerations  herein  mentioned,  we  hold 
that  the  repeal  of  the  acts  of  incorporation  was  not 
intended,  nor  could  it  have  been  done  if  so  intended, 
to  remove  tbe  justices  elected  by  such  towns  from  office. 
No  such  effect  follows  as  a  logical  result,  and  there- 
lore  it  can  uot  be  assumed  as  the  result  of  the  re- 
peals  referred    to. 

The  result  is,  the  judgment  of  the  circuit  court 
is  reversed,  and  a  judgmeut  rendered  here  io  accord 
with    this   opiuiou. 


Btanley  v.  Donoho. 


William  Stanley  ti.  A.  G.  Donoho. 

.  Appral  is  Ebbob.     Preaunplie 
Where  tbe  testimony  is  ampli 

pBrty,  the  finding  of  the  trial  judge  or  jury  is  concluflive,  unless  error 
of  law  has  intervened. 
.  Dbtbntioh  of  Property  by  Writ  of  Eeflevik.  Maaart  ofdara- 
aga.  How  etIimaUd.  The  raeaKure  of  diimages,  when  property  ii* 
wrongfully  taken  from  one's  possession  by  a  wril  of  replevio,  is  the 
value  of  the  use  of  such  property  during  its  detention,  to  be  estimated 
by  the  ordinary  market  price  of  the  use  of  such  property. 

.  Judgments,  Mial  bt  reduced  to  wi-Uing.  When.  The  Code,  stction 
2673  (M.&  v.),  provides  that  "upon  the  trial  of  a  question  of  fact 
by  the  court,  the  decision,  if  requested  by  either  party,  shall  be  given 
in  writing,  stating  the  facts  found  and  the  conclusions  thereon,  which 
shall  constitute  part  of  the  record."  A  failure  to  do  this,  if  the  re- 
quest is  made  before  the  rendition  of  the  judgment,  is  ground  for 
re  venal. 


FROM    OBION. 


Appeal  in  error  from  the  Common  Law  Court  of 
)biou    county.       Clinton   Aden,   J. 

SwiGGART   &   Caldwell   for   Stanley, 

Waddell   &   Naylor   for   Donoho. 

Freesian,  J,,  delivered   the   opinion    of  the    court. 

This  is  an  action  of  replevin  for  a  wagon  and 
hree  yoke  of  oxen.  The  leading  qiietition  in  the 
ase  is,  whether  Donoho  has  paid  for  the  property 
ccording  to  his  contract  of  purchase,  which  is,  that 
e    was   to   have   the    use    of    tiie    wa"on   and    teams  at 
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a  price  fixed  as  of  purchase,  Stanley  retaining  the 
title  until  paid  for  by  Donoho  in  hauling  logs  to  a 
certain  mill.  Stanley  was  to  furnish  supplies  for 
Donoho's  family,  and  they  to  be  paid  for  first,  then 
proceeds  of  hauling  to  go  on  the  price  of  wagoii  and 
teams.  The  parties,  neither  of  them,  can  read  or  write, 
Stanley  appearing,  however,  to  be  a  man  of  consid- 
erable means,  owning  a  mill  and  carrying  on  other 
business  requiring  a  book-keeper.  The  account  for 
hauling  was  to  be  kept  by  Stanley's  book-keeper,  one 
Dyer,  and  was  so  kept,  and  also  one  Allen,  who  kept 
what   is   known   as   the   '^home    account   for   supplies." 

The   matter    went    on    for    perhaps   near   two   years, 
Donoho   doing   a   large   amount   of  hauling   and   receiv- 
ing a    large   amount   of  supplies   from   Stanley.       Dyer, 
the   mill   book-keeper,   in  the  meantime  having   a  differ- 
ence   with  Stanley  about   the   end   of  this   period,  seems  t^f 
to    have    left    Stanley's    employ   and    took    the    books 
containing   Donoho's  account  with  him.     Donoho  seemed                            |  ^ 
to  have  been  anxious  for  a  settlement,  and  it  is  claimed 
by     him     in     this    case     that    one    wns    had    by    parties 
selected    by   and    representing    Stanley   and    himself,    in 
which    it    was   found    that    he    had  paid  for   his  supplies 
and   the   property    in    controversy,    with    a     balance    in 
his  favor  of   one  dollar  and  fifty-six  cents,  as  evidenced 
by   a   statement    given     him,    when    the    settlement    was 
completed,  by  Allen,  Stanley's  book  keeper,  in  substance, 
"due  Donoho    the   above    sum."      The  fact   of  this  set- 
tlement  is    warmly   contested,   that  is,  that   it  was  com- 
plete and   assented    to    by    Stanley.       On    this   question, 
the  testimony   is   ample    to    sustain    the    contention   of 


494  JACKSON : 


Stanley  t,  Bonobo. 


either  party,  and  so,  under  settled  rules,  the  finding 
of  the  court  is  conclusive  on  us,  unless  error  of  law 
has  intervened.  Several  errors  of  this  kind  are  as- 
signed, one  in  the  admission  of  testimony.  The  de- 
fendant, in  showing  the  damages  entitled  to,  by  reason 
of  the  property  having  been  taken  out  of  his  possession 
and  kept  during  the  pendency  of  the  suit  under  the 
writ  of  replevin,  proposed  to  show,  and  was  so  allowed 
by  the  court,  the  value  of  the  use  of  the  wagon  and 
teams  during  the  time  of  their  detention.  To  this 
plaintiff  objected,  insisting  that  he  could  only  prove 
what  he  would  have  earned  in  their  use,  on  the  idea 
that  the  proof  offered  involved  a  question  of  specula- 
tive  damages. 

There  was  no  error  in  the  ruling  of  the  court  on 
the  state  of  this  record.  The  measure  of  damages  in 
such  cases  is  the  value  of  the  use  of  the  property 
during  its  detention,  to  be  estimated  by  the  ordinary 
market  price  of  the  use  of  such  property.  Of  this 
use  the  defendant  has  been  deprived,  and  he  is  entitled 
to  receive  its  equivalent  in  money,  and  thus  be  made 
whole.  The  j)laintiff  may,  if  he  can,  show  that  for 
this  length  of  time  the  value  of  the  service  of  team 
and  wagon  would  have  been  less  than  if  hired  by  the 
day.  This  may  not  give  exact  justice  in  any  case, 
but  we  see  no  better  rule,  nor  any  that  will  more 
nearly  do  so.  Our  statute  has  settled  that  the  jury, 
in  case  they  find  for  defendant,  shall  assess  the  dam- 
ages for  detention  of  the  property.  The  detention 
deprives  the  defendant  of  the  value  of  the  use,  anci 
for    this    value,   as   we    have   said,  he   is  entitled  to 
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judgment,  when  the  amount  is  ascertained  by  the  jury: 
M.  &  v.,  Code,  section  4126.  The  judgment  must 
be  reversed,  however,  for  failure  to  comply  with  the 
request  of  the  plaintiff,  "to  reduce  his  findings  to 
writing,  stating  the  facts  found  by  him,  and  also 
conclusions   of   law   on   said    facts.'' 

The  Code,  section  2673,  M.  &  V.  is,  "upon  the 
trial  of  a  question  of  fact  by  the  court,  the  decision, 
if  requested  by  either  party,  shall  be  given  in  writing, 
stating  the  facts  found  and  the  conclusious  thereon, 
which  shall  constitute  part  of  the  record."  The  re- 
quest is  shown  to  have  been  made  before  the  rendition 
of  the  judgment.  The  statute  is  imperative,  and  fur- 
nishes perhaps  the  only  means  by  which  this  court 
could  intelligently  review  the  action  of  the  court  below. 

The  judgment  must  be  reversed  and  remanded  for 
a  new  trial.  We  see  that  other  material  evidence 
may  be  had  by  proper  effort,  necessary  to  attain  the 
justice   of  the  case. 
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^•^^  Hill,  Fontaine  &  Co.  v.   Alexander  Bros. 

General  Assignment.  Compkie  inventory.  Ntccmiy  for.  Ad  of  1881. 
The  fourth  section  of  the  act  of  1881,  requiring  a  creditor  making  a 
general  assignment,  to  annex  a  complete  schedule,  under  oath,  of  his 
property  of  every  description,  is  not  dinjctory,  but  mandatory,  and 
absolutely  necessary  to  the  validity  of  the  deed  of  assignment. 


FROM    HARDEMAN. 


Appeal  in  error  from  the  Circuit  Court  of  Harde- 
man  county.       T.  J.   Flippin,   J. 

Hill  &   Fentress   for   Hill,   Fontaine  &  Co. 

Wood  &  McNeal   for   Alexander   Bros. 

TuRNEY,   J.,    delivered  the   opinion  of  the   court. 

The  fourth  section  of  the  act  of  1881,  providing 
that  "the  creditor  making  a  general  assignment,  shall 
annex  thereto  a  full  and  complete  inventory  oi:  schedule, 
under  oath,  of  all  his  property  of  every  description," 
etc.,  is  mandatory  and  absolutely  indispensable  to  the 
validity   of   the   deed    of  assignment. 

The  policy  of  the  statute  is  to  prevent  fraud  on 
the  part  of  the  conveying  debtor  by  concealment  of 
any  of  his  estate.  The  strong  language  of  the  statute, 
"  lull  and  complete  inventory  or  schedule,  under  oath," 
precludes  the  idea  that  the  provision  is  directory.  It 
addresses  itself  to  the  sworn  conscience  of  the  debtor 
and   makes    room    for    punishment    for    perjury.       The 
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debtor  will  not  be  allowed  to  escape  such  serious  con- 
sequences of  the  enforcement  of  the  law  by  a  mere 
recital  of  his  property  without  the  commanded  oath. 
Whether  a  full  description  of  all  the  estate  of  the 
debtor  in  the  assignment,  supported  by  his  oath,  would 
be  sufficient,  it  is  unnecessary  now  to  determine,  as 
the  deed  does  not  furnish  a  schedule  of  the  personalty, 
but  only  refers  to  it  as  "all  our  stock  of  goods  in 
our  store- house,  at  Middletou,  also,  our  books,  notes, 
and  accounts,"  without  indication  of  quality,  quantity, 
or  value  of  goods,  or  of  the  makers  or  amounts  of 
notes  and  accounts,  and  without  the  prescribed  oath, 
making  easy  of  commission  the  fraud  the  prevention 
of  which   is   contemplated   by   the  statute. 

The  failure  to  such  an  extent  to  comply  with  the 
law  makes  the  deed  fraudulent  on  its  face,  and  it  is 
so  held.  Judgment  reversed  and  judgment  here,  the 
cause  having  been   tried   without  a  jury.     The  cause  is 

remanded,   ete. 

32— VOL.  16. 
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R.   R.   Spbinger  Transportation   Company  v.  Cal- 
vin Smith. 

1.  Afpeax.    New  iriaL    Affidavits,,    Affidavits  submitted  to  the  ooart  be- 

low in  partial  support  of  a  motion  for  a  new  trial,  but  which  are  not 
properly  authenticated  in  the  record  transmitted  to  the  appellate 
court,  muot  be  disregarded  bj  the  latter. 

2.  Same.     Verdict,    Evidenee.   When  the  record  discloses  any  competent 

evidence  tending  to  support  a  general  verdict,  that  verdict  will  oot 
be  disturbed  on  appeal. 

3.  Damages.    Pleading,    (hntract  of  carriage,    AdsauU.    Where  a  decla- 

ration is  framed  in  two  counts,  one  on  a  contract  for  common  car- 
riage, and  the  other  for  personal  assault,  a  lecovery  on  the  first  cooot 
entitles  the  plaintiff  to  actual  damages  only. 

4.  Same.  Exemplary.  Torts,   Exemplary  damages  are  only  recoverable  in 

actions  for  tort,  and  where  the  transaction  involves  fraud,  malice. 
oppression  or  gross  negligence. 

5.  Carrier  of  Passengers.    Negligence,    Liability  for.    The  coninoD 

carrier  of  passengers  for  hire,  is  liable  for  all  injuriea  resulting  from 
the  misconduct  of  the  carrier  or  his  employe. 


FROM    SHELBY. 


Appeal   in   error   from   the   Circuit   Court   of  Shelby 
county.      J.   O.   Pierce,  J. 

H.   C.  Warinner   for   Transportation   Company. 

L.  W.  Humes  and   A.   H.   DouaLASs  for  Smith. 

Deadkrick,  C.  J.,  delivered  the  opinion  of  the  court. 

Smith    recovered    a    judgment,  upon   the   verdict  of 
a  jury,  in  the  circuit  court  of  Shelby  county,  for  |1,250, 
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damages  for  personal  icjuries  by  the  agent  or  ofl&cer 
of  the  company.  Smith  took  deck  passage  on  de- 
fendant's boat  at  New  Orleans  for  Memphis.  On  the 
trip,  the  mate  of  the  boat  charged  with  the  duly  to 
supervise  the  freight,  found  Smith  and  sope  others 
of  the  deck  hands  on  bales  of  moss  and  ordered 
them  oflF,  and,  according  to  .plaintiff's  testimony,  they 
jumped  off,  and  he  was  resting  with  his  elbow  upon 
the  mo88  when  the  mate  kicked  him  in  the  mouth, 
knocking  out  two  of  his  teeth  and  bruising  his  lips. 
The  plaintiff's  testimony  was  corroborated  by  two  or 
three  other  witnesses  who  were  present.  The  mate 
testified  that  there  was  sugar  in  the  deck- room  which 
had  been  broken  into  several  times;  and  having  been 
informed  that  the  sugar  was  again  exposed,  he  went 
to  the  deck*ix>om  and  found  three  men  upon  the  sugar; 
he    ordered   them   down  and   told   them  to   stay  off  the  f  i'l 

freight  altogether;  that  some  thief  had  been  breaking 
into  the  sugar;  he  got  upon  the  moss;  the  men  got 
down  and  plaintiff  turned  toward  him,  pulled  out  a 
cotton  hook,  a  dangerous  weapon,  and  approached  him 
in  a  threatening  manner,  and  he  kicked  him.  This 
version  of  the  affair  was  corroborated  by  another  witness. 
The  court  charged,  in  effect,  that  if  the  theory  of 
defendant  was  true,  they  should  acquit.  The  court 
also  charged,  that  where  the  relation  of  passenger  and 
carrier  exists,  it  is  the  duty  of  the  carrier  to  protect 
the  passenger  from  injuries  and  wrongs,  committed 
either  by  its  own  employes  and  officers,  or  by  third 
persons.  The  court  also  charged  that  it  was  the 
duty   of    the  passenger    to    conduct    himself    peacefully 
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and  quietly,  and  not  to  damage  the  freight,  and  Ihe 
mate  and  oiScers  have  the  right  to  use  all  needful 
means  for  its  protection.  There  are  two  counts  in 
the  declaration,  one  upon  the  contract  to  carry,  the 
other  for  violence  by  its  company's  servant  in  {)er- 
forming  service  in  the  line  of  his  duty.  The  pleas 
are  not  guilty,  non-assumpsit,  performance  of  contract, 
that   plaintiff  first   assaulted   the   mate,   etc. 

The  Referees  recommend  the  affirmance  of  the  judg- 
ment, and  defendant  excepted.  The  first  exception  is, 
that  the  Referees  erred  in  holding  that  "a  verdict  will 
not  be  disturJbed  where  there  is  any  evidence  to  sus- 
tain it,"  as  being  too  broad.  The  Referees  do  use 
the  language  quoted,  but  they  further  say  there  is 
sufficient  evidence  to  sustain  the  verdict,  and  refuse, 
for  this  reason,  to  disturb  the  verdict.  We  think  the 
record  sustains  their  action.  The  second  exception  is, 
that  the  mate's  visit  to  the  deck- room  was  to  remove 
the  deck  passengers  from  the  freight  there,  and  this 
was  accomplished  before  any  assault  was  made  by  the 
mate.  And  it  is  insisted  that  the  injury  was  not 
inflicted  in  the  removal  of  the  plaintiff  from  the  freight, 
and  therefore  not  in  the  performance  of  his  duty  as 
servant,  and  the  defendant  can  not  be  held  for  ex- 
emplary damages.  The  court  had  charged  that  upon 
the  contract  count  plaintiff  could  not  recover  exem- 
plary damages,  but  that  the  jury  might,  under  the 
second  count,  if  they  found  that  the  mate  of  the  de- 
fendant, while  having  charge  of  the  vessel,  committed 
an  assault  upon  plaintiff,  a  passenger,  not  in  his  own 
defense,  and   that   the   blow   which   injured  the   plaintiff 
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was  inflicted  with  malice,  willfuliiefis,  etc.,  give  exem- 
plary damages.  The  argument  is,  that  the  act  com- 
plained of  was  not  within  the  scope  of  the  servant's 
employment;  that  it  was  not  done  in  the  execution  or 
furtherance  of  the  removal  of  plaintiff"  from  the  freight. 
But  the  court  charged  the  jury,  and  we  think  prop- 
erly, that  if  the  mate,  while  in  charge  of  the  vessel, 
committed  an  unwarrantable  assault  upon  the  plaintiff, 
a  passenger,  plaintiff  might  recover.  This  principle  is 
declared  in  Thompson's  Law  of  Carriers,  352,  and  in 
the  case  therein-  reported  of  Pendleton  v.  Kinsley^  re- 
ported  in    3    Cliff.,   416. 

In  the  opinion  of  Justice  Clifford,  of  the  Supreme 
Court  of  the  United  States,  sitting  in  United-  States 
Circuit  Court,  Rhode  Island  District,  it  is  said,  the 
principles  of  law  applicable  to  the  relations  of  muster 
and  servant  do  not  fully  define  the  rights,  duties 
and    obligations     between   carriers   and    their  passengers.  M  ^ 

The  carrier  agrees  to  carry  for  hire,  the  passenger, 
from  one  place  to  another,  and  is  responsible  for  any 
breach  of  the  obligation  he  assumed  in  the  ill- treat- 
ment of  the  passenger,  by  himself  or  employes.  And 
in  the  case  cited,  it  was  lield  that  a  clerk  of  a  steamer, 
on  one  of  her  regular  trips,  getting  into  a  dispute 
with  one  of  the  passengers  and  inflicting  personal  in- 
juries upon  him,  the  owner  was  liable,  and  this  would 
be  so  irrespective  of  the  dispute,  and  as  if  none  had 
arisen,  althouirh  defendant  did  not  authorize  the  acts 
of  his   employe. 

Exemplary   damages   in    actions   for    torts   are    given 
where    fraud,    malice,    gross    negligence    or    oppression 
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intervenes:  Sedg.  on  Dam.^  35.  And  where  the  lia- 
bility of  the  principal  arises  from  the  acts  of  agents, 
employes  or  officers^  the  law  is  well  settled  in  Ten- 
nessee; the  rule  prevails  in  respect  to  exemplary  dam- 
ages: 7  Bax.,  240;  8  Lea,  438;  11  Lea,  98.  See 
also  Sedgwick  on  Damages,  note  on  page  570-1,  6 
edition.  This  second  exception  is  not  well  taken,  and 
will  be  overruled.  The  third  exception  is,  that  the 
Referees  erred  in  reporting  that  the  affidavits  for  new 
trial  were  not  made  part  of  the  record,  and  were  in- 
sufficient. The  affidavits  are  mentioned  in  the  record 
as  being  made  parts  of  the  record.  But  there  is 
nothing  to  identify  the  affidavits  transcribed  and  ap- 
pended, to  the  end  of  the  record  as  those  used  upon 
the  motion  for  new  trial.  And  we  do  not  think  they 
disclose  anything  entitling  defendant  to  a  new  trial. 
What  Humes,  the  adverse  counsel,  said  about  the  ad- 
missibility of  testimony,  could  not  excuse  defendant  from 
introducing  all  proper  evidence  on  the  trial.  He  should 
have  consulted  his  own  counsel.  Much  of  the  testi- 
mony offered  by  the  affidavits  is  cumulative,  and  other 
parts   not   of  material   importance. 

The  fourth  exception  as  to  error  in  the  charge  of 
the  court,  has  already  been  disposed  of.  The  fifth 
and  last,  that  the  verdict  is  excessive,  we  do  not  think 
is  sustained  by  the  record.  The  jury  might  have 
rendered  a  different  verdict  upon  the  conflicting  evi- 
dence. But  there  was  certainly  abundant  evidence  to 
sustain   the    verdict   rendered. 

The  exceptions  to  the  report  will  be  disallowed, 
and    the  judgment   will    be   affirmed. 
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R.  B.   Tinkle  v.   Belle  Dunivant,  by  next   friend. 


1.  New  TsiAii.     When  given  for  eoccesgive  damages,    A  new  trial  will  not 

be  awarded  apon  the  ground  of  excessive  damages,  unless  the  dam- 
ages are  so  large  as  to  evidence  passion  or  prejudice  on  part  of  the 
jury. 

2.  Sams.     Tampering  with  juror.    If  a  juror  is  tampered  with  by  a  party 

interested  in  the  result  of  a  suit,  and  the  same  is  known  to  the  op- 
posing counsel,  either  before  the  selection  of  the  said  juror  to  try  the 
case,  or  before  the  introduction  of  any  testimony,  a  new  trial  will 
not  be  granted.  The  objection  should  be  made  when  the  jury  is  em- 
panelled, or  as  soon  thereafter  as  the  counsel  are  apprised  of  the 
fact. 

3.  Same.     Verdict,    A  verdict  is  not  vitiated  by  the  fact  that  each  juror 

put  on  paper  the  amount  of  damages  he  was  willing  to  award,  and 
the  sum  divided  by  twelve,  the  result  being  the  amount  given  in  the 
verdict,  provided  no  previous  agreement  had  been  made  to  abide  the 
result  thus  obtained.  A  new  trial  will  not  be  awarded  upon  this 
account. 

4.  Masteb  anb  Servant.    Rights  and  remedies.    A  master  has  no  right 

to  enforce  his  commands  upon  his  servaA  or  employe  by  the  use  of 
force  or  personal  chastisement.  His  remedies  for  any  dereliction  or 
breach  of  contract  are  either  to  bring  action  against  the  employe  or 
discharge  him. 


FROM    GIBSON. 


Appeal   in   error   from   the   Circuit  Court  of  Gibson 
county.       Jno.   T.   Carthel,   J. 

Hill  &  Williamson,  J.  T.  Curtis  and  McDear- 
MON   &  Tyree   for   Tinkle. 


i  I 
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Cooper  &  Hays   for   Dunivant. 


Freeman,   J.,   delivered   the   opinion   of  the   court. 
This    18    a    suit    for    recovery   of    damages     for   an 
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alleged  assault  and  battery  by  Tinkle  on  the  plaintiff. 
The  jury  found  a  verdict  in  favor  of  plaintiff  and 
assessed  her  damages  at  J500,  from  the  judgment  on 
which   there   is   an    appeal    in    error   to    this   court. 

Several  errors  are  assigned,  which  we  proceed  to 
dispose  of.  First,  it  is  said,  the  damages  are  exces- 
sive. While  they  are  probably  large  for  the  actual 
amount  of  injury,  we  can  not  say  they  are  so  large 
as  to  evidence  passion  or  prejudice  on  the  part  of  the 
jury.  The  proof  on  the  part  of  the  plaintiff,  which 
is  evidently  credited  by  the  jury,  is  substantially,  that 
plaintiff,  a  girl  of  about  eighteen  years  of  age,  lived 
in  defendant's  house,  as  a  "house  servant  of  all  work," 
kept  probably  to  assist  Mrs.  Tinkle  in  her  general 
household  duties.  It  seems  there  was  an  infant  child 
of  a  few  months  old  in  the  family  which  required  to 
be  fed  by  means  of  milk  drawn  from  a  bottle,  the 
mother  not  being  able  to  give  it  nourishment  from 
the  breast.  The  child  seems  to  have  ^l)een  fretful  and 
required  the  bottle  of  milk  during  the  night  of  the 
trouble,    when    Tinkle     went   into    the    ro>>m    adjoining 


the  family  room  and  called  plaintiff  to  gSt  up  and 
come  into  the  other  room.  It  is  probable  Iphe  failed 
to  do  so,  as  he  says,  after  being  called  ina€Q  than 
once;  she  claims  that  she  had  not  heard  thei  calls. 
The  child  continuing  to  cry,  defendant  took  aVi  oil 
lamp  in  his  left  hand,  went  into  the  room  wiere 
plaintiff  was  in  bed  with  a  niece  of  his,  and  seiaed 
her  by  the  arm,  pulled  her  from  the  bed  on  the  Qooi 
and  as  he  admits,  ^^ topped'^  her  on  her  side  with  his 
foot.       She    insists    he    kicked    her    with    considerable 
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severity,   and    the   weight   of  the  evidence  tends  to  sup- 
port   her    view    of    the     facts.       It   is   shown   that   the 
act  was  of  such  a  character  that  the  niece  of   defendant 
raised    up   in    the   bed    and   said   to    him    to  sto|).       The 
plaintiff  says   she    was   hurt   in    her    side   and    had    felt 
pain   as   the    result    at    times     up    to    the    trial.       She 
was   also  somewhat  bruised   on  her  arm  by  the  pressure 
of  the   hand    in    pulling   her   out   of    bed;     she    was    in 
her   night   dress,  and    her   gown    is    shown  to  have  been 
torn.       While    there    has   been    no    serious     permanent 
damage,   we   can    not    say    the   jury   erred   in    believing 
the    plaintiff's    theory    of    the    case,   and    so    believing, 
the   damage   can   not   be   held,   as  we   have    said,   to   be 
so   excessive   as  to   require   us  to  reverse   for  this  cause. 
It   is   next    insisted    his   Honor  should   have  granted 
a   new   trial   on  affidavits  and  proof  showing  that    Lan- 
num,    the    next   friend    of  plaintiff,   having   the   conduct 
of  the   suit,   had    attempted    to    tamper   with    two  mem- 
bers  of  the  jury.       It   is   shown  that   after   one   of  the 
jurors   had    been   summoned,    he    went    to    him    in    his 
field    and     said,    "I     understand    you    have   been    sum- 
moned   as   a  juror,  and    if  you   should  get   on   the  jury 
in    the   case   of  Belle    Dunivant   against   Tinkle,   I    want 
you  to   do   the   best    you  can    for  the    girl,''    and   then 
added,    "if  she    got   a   pretty   good  pile    out  of  Tinkle, 
that    he,    Lannum,    would    buy   Dabney's    land."       The 
juror,    on    his   examination,    says   he    told     Lannum    he 
would  be  governed  by  the  charge    of  the  judge   and   the 
evidence   in    the   case.      He  further  stated,   that   on    the 
day    the   case    was    taken    up     for    trial,    Lannum    again 
approached    this    juror    and    said    to    him,    he   "wanted 
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hira  to  treat  Belle  Dunivant  as  though  she  was  his 
own  sister^  and  do  the  best  he  could  for  her;  that 
she  had  a  lump  in  her  side  as  big  as  his  fist."  It 
is  shown  by  another  juryman,  that  he  saw  Lannum, 
talking  to  the  juryman  and  one  Lewis,  at  the  noon 
recess  of  the  court,  on  Tuesday,  the  day  of  commence- 
ment of  the  trial;  that  the  juror  told  him  that  Lan- 
num  had  talked  to  him  in  substance  as  we  have  stated, 
and  this  juryman  says  that  he  communicated  the  facts 
to  defendant's  counsel  at  once,  and  that  this  all  oc- 
curred before  any  testimony  was  introduced  before  the 
jury,  the  examination  of  witnesses  not  commencing  till 
after  dinner.  He  also  told  counsel,  in  this  connection, 
he  had  seen  Lannum  talking  to  another  juryman, 
Lewis,   during   the   recess   of  the   court. 

We  have  a  clear  case  of  an  effort  on  the  part  of 
the  next  friend  conducting  plaintiff's  cause  to  corruptly 
or  improperly  influence  the  jury,  but  it  is  also  shown 
this  was  done  before  the  evidence  was  introduced,  and 
that  to  the  knowledge  of  defendant's  counsel.  With 
this  knowledge,  they  did  not  ask  that  the  juryman 
be  set  aside  and  another  substituted,  but  proceeded 
with  the  trial,  attempting  to  develop  the  facts  before 
the  jury  by  asking  Lannum  if  he  had  talked  to  the 
juryman    when    he    was   introduced    as   a    witness. 

This  court  held,  in  the  case  of  Cantrell  v.  ITie  State, 
1  Legal  Reporter,  193-4,  that  where  a  juryman  was 
incompetent  by  having  formed  and  expressed  an  opinion 
and  counsel's  attention  was  called  to  it,  "that  he  should 
have  at  once  objected  to  the  juryman,  and  presented  the 
facts   to   the   court,  when   the  juryman  could   have  been 
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set  aside."  We  then  said,  "a  party  can  not  remain 
quiet  under  such  circumstances,  and  by  his  conduct 
accept  the  juror  after  the  objection  comes  to  his 
knowledge,  especially  when  the  fact  is  known  before 
the  jury  is  made  up  or  trial  commenced,  and  then 
have  a  new  trial  when  the  verdict  is  found  against 
him."  We  think  this  principle  sound  and  adhere  to 
it.  It  is  conclusive  of  the  objection  on  this  point. 
As  to  the  matter  said  to  juryman  Lewis,  it  amounted 
to  nothing  calculated  to  affect  his  verdict.  It  seems 
Lewis  and  Lannum  were  unfriendly,  and  Lannum  re- 
marked to  him,  "you  are  mad  at  me,  but  don't  go 
against  the  girl  because  you  are  mad  at  me."  We 
can  not  see  this  could  tend  to  swerve  the  juror  from 
his  duty,  though  the  attempt  to  talk  with  the  jury- 
man was  reprehensible  and  indelicate  to  the  extreme.  frj 
We  do  not  think,  however,  this  should  vitiate  the 
verdict   in    this   case. 

It   is    next     insisted    the   verdict   is   what   is   known 

as    a    gambling   verdict;     that   the   result  was   obtained 

by  each  juryman  putting  on  a  slip  of  paper  the  amount 

of  damages,  and  this  was  divided  by  twelve,   the   result 

being  the   amount   given.       The  rule   in   civil    cases   on 

this  question,  as  found    in    our   cases   is,   "that   a    jury 

may,  if   they   choose,    make    the    experiment,    such     as 

was   had   in    this   case,   and    ascertain  the    result,   and    if 

this  is   afterward    agreed    to   as   satisfactory,   it   may    be 

returned    as    their    verdict.       But  if   they    fail    to   agree 

in  the  usual    way,    and    then     agree    to     try    the    pro- 
cess  referred    to,   and    that    they   will  abide   the   result, 

and    do    so     return    as    their    verdict,    the  verdict    will 
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be  set  aside '^:  Marvey  v.  Jones,  3  Hum.,  169;  Ba- 
ker V.  Bennett]  1  Hum.,  457;  Johnson  v.  Perj^y  2 
Hum.,   567. 

There    was    no    agreement   in   advance   to   stand    hy 
the   result   of  the   experiment   in    this  case;  on  the  con- 
trary,   a   vote   was    taken   on    the   question   of  adopting 
§500    as    the    verdict,    ten    jurymen    voting    to   do    so, 
and    the    others    yielding   after   some   discussion,   as    the 
best   ihey  could  do,  as  they  say.      There  was   no   error 
in   this.      His  Honor  was  requested  to  charge   the  jury, 
"that  if  plaintiflP  was  a  minor  under   the  age  of  twenty- 
one   years,   and    was   in   the   employ   of  defendant   as    a 
servant,   he   would    have    the    right    to    require   her   to 
obey  his   reasonable  commands,  and   in    ease   of  disobe- 
dieuce,  to    use  moderate  force  to  compel  her   to   do  so." 
To    this    he    replied,    ^^this    request    is    the    law,     hut 
defendant    would    not    have   the    right   to   pull   her   out 
of   bed   and   kick  her."      In  this   he   erred   against    the 
plaintiff,   so   far   as    the    first    part    of    the     proposition 
goes.      A   master  has  no  right  to  enforce  his  commands 
upon    his   servant   or   employe   by   the   use   of   force    or 
personal     chastisement.       We    so    held    in    the    case  of 
Cooper   V.  Ihe  State,  8  Bax.,  325.     *'  A   master  has  the 
right   to    use    moderate   corporeal   correction   in   case  of 
an    offending   apprentice":     Commond   v.  Baird,  1  Ask., 
Pa.    Rep.,    267.       But    this   right   is   denied   as   resj)ects 
ordinary   hired    servants:    *2    Kent's   Com.,    261.      The 
only   civil    remedies   a   master   has   for   idleness,   di.-ohe- 
dience   or   other   dereliction    of  duty,   or   breach  of  con- 
tract  on    the   part   of    a   servant,    are    either     to    bring 
an   action   against   him   or   discharge    him   from   service: 
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Wait's    Act.    and    Def.,    vol.    4,   page    pOO,    and   authori- 
ties   cited.  

It    is   insisted,  however,  that   the  judge   invade4  the 
province   of  the  jury  and  violated  the   principle  as  held 
in    Johnson  v.   The  State,  2  Hum.,  283,  and  other  cisos, 
in    what    he    stated    in    the    latter   part   of  the    proposi- 
tion,   that   is,    that    '^he    would    not    have   the     right    to 
pull    plaintiff   out   of   bed    and    kick    her."       That   is   a 
ca.se    involving    the    question    whether    the    parent    had 
inflicted    reasonable  or    unreasonable  chastisement  on  his 
child.       The   court    said    to    the    jury,    that     "if    they 
believed    the    facts,    the    conduct    of    the    parent   would 
clearly    exceed     moderation    and     reason,   and    would    be 
barbarous    in    the    extreme."       This    was    to     give    the 
conclusion    to   be   drawn    from    the     facts    on    the    vital 
issue   in    the   case,   which  it  is   the  province  of  the  jury 
to    do.       But   here   his   Honor    simply   gave    as   a    rule 
of  law   to  guide   the- jury,   that    while    a   master    might 
resort   to    personal    force    to    procure    obedience   to   his 
commands,    he    would    not    be    authorized    to   go   so  far 
as   to   pull    her    out    of    bed   and    kick    her.       He  was 
simply   ruling   that   such    violence,    if  inflicted,    was  im- 
moderate  and   unreasonable.      But,  inasmuch    as   the  de- 
fendant  had    no   right   to   inflict    any   personal    violence 
on   plaintiff   at   all,   the   question   of  excess   was  a  mere 
abstraction.       Whether   he    had   kicked    her   and    pulled 
ber  out    of  bed,  we   assume    was,  by    the    main    charge, 
which  is   not    presented    or   excepted    to,    left    fairly,    no 
doubt,  to  the  jury    to   decide   on    the   testimony.      This 
being   so,    his    Honor's    opinion    as     to     whether    these 
facts  constituted   excessive   punishment   or   not,   was  en- 
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tirely  immaterial  to  any  issue  to  be  decided  by  the 
jury.  In  fact,  there  was  no  controversy  in  the  tes- 
timony as  to  the  fact  that  he  had  pulled  her  out  of 
bed  and  kicked  her.  He  was  clearly  liable  for  this, 
and  the  jury  were  the  proper  judges  of  the  measure 
of  damages   to   be   given   for  such   conduct. 

We   see   no   reversible    error    in    this.       The     result 
is,   the  judgment   must   be   affirmed. 


The  State  v.  W.  S.  Rogers. 

Garrtikg  PiffTOUB.  LiahUUy  of  poUeenum  for,  A  policeman  of  a  citj, 
regularly  appointed,  uniformed  and  assigned  to  duty,  is  not  liable  to 
indictment  for  carrying  a  pistol  while  actually  engaged  in  the  dis- 
charge of  that  duty. 


FROM    SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.      A.  H.   Douglass,  J. 

Attorney  General  Lea  for  the  State. 

S.  P.   Walker  for  Rogers. 

Freeman,  J.,  delivered   the   opinion    of    the    court. 

The  defendant  was  indicted  in  the  criminal  court 
of  Memphis  for  carrying  a  pistol  in  violation  of  law. 
It  is  agreed  he  did  carry  a  pistol,  but  his  defenee  is 
that  he  was  a  regular  policeman  of  the  city,  wearing 
its   uniform,  engaged    at  the    time    of   the   carrying  in 


APRIL  TERM,  1886.  511     v 

The  State  v.  Bogere* 

the  actaal  performance  of  his  duties  as  such  policeman, 
his  special  duty  being  to  protect  and  keep  Court  Square, 
a   public   park   in   the   hearfc   of  the   city. 

The  only  qaestion  is,  whether  a  policeman-  on  duty, 
one  whose  duty  was,  among  other  things,  as  agreed, 
to  arrest  all  persons  violating  the  law  within  his  beat 
or  sphere  of  duty,  as  well  as  in  other  cases,  when  it 
could  be  legally  done,  is  entitled  to  wear  a  pistol 
under  our  law  as  it  stands  on  our  statute  books?  The 
carrying  of  all  pistols  is  forbidden  except  the  army  or 
navy  pistol,  and  these  must  be  carried  openly  in  the 
hand :     Code,   sec.    5533. 

The  exceptions  to  the  mandate  of  the  statute,  as 
given  in  section  5535,  among  others,  are  persons  em- 
ployed in  the  army,  etc.,  or  any  officer  or  policeman, 
while  bona  fide  engaged  in  his  official  duties,  in  the 
execution  of  process,  or  while  searching  for  or  engaged 
in  arresting   criminals. 

In  Oayle  v.  State,  4  Lea,  467,  we  held  a  tax  col- 
lector,   with   a  tax   list   in    his   hands  for  collection,  was  f  i 

not  an  officer  within  the  spirit  of  this  act,  therefore 
not  within  its  exemptions.  This  was  sustained  by 
Judge  McFarland  on  the  ground  that  there  was  '^  no 
necessity  for  such  a  weapon,  or  the  use  of  arms  in 
such  cases."  "The  duties  to  be  performed  do  not 
need  to  be  enforced  with  a  pistol,"  he  said,  "while 
on  the  other  hand,  in  the  execution  of  criminal  pro- 
cess, or  in  the  searching  for  or  arresting  criminals, 
there  may  be  a  real  necessity  for  allowing  officers  to 
provide  themselves  with  the  means  of  preventing  re- 
Bistance."     He   added,   "  The   word  officer  in  the  statute 
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means  one  engaged  in  the  discharge  of  the  duties 
appertaining  to  the  execution  of  the  criminal  laws": 
Ibid,   468. 

In  BeUaley  v.  State,  5  Lea,  705,  706,  this  court 
held,  that  "where  an  oflScer  proposed  to  justify  on  the 
ground  that  he  had  a  warrant  in  his  possession  for 
the  arrest  of  a  pirty,  and  was  at  the  market-house  in 
Nashville,  expecting  to  find  the  party  there  that  day, 
that  on  objection  by  the  State  to  parol  proof,  he  must 
produce  the  process  under  which  he  acted,  or  a  certi- 
fied  copy   by    the   proper   custodian." 

In  Miller  v.  State,  6  Baxt.,  450,  451,  it  was  held, 
the  statute  "did  not  apply  to  a  justice  of  the  peace, 
whose  duty  it  was  to  issue  warrants  for  arrest  of 
offenders,  and  who  carried  the  pistol  to  and  from  his 
office,  or  going  home  and  to  his  office."  Judge  Mc- 
Farland,  again  delivering  the  opinion  of  the  court, 
said,  "Those  officers  who  are  alone  allowed  thus  to 
carry  arms,  that  is  those  who  execute  process,  or  search 
for  and  arrest  criminals,  can  only  do  so  while  bona 
fide  engaged   in   these   duties." 

In  the  case  of  Horn  v.  State,  6  Lea,  336,  Horn 
was  shown  to  have  been  a  regularly  commissioned 
private  detective,  appointed  by  the  mayor  of  the  city* 
of  Edgefield,  under  an  ordinance  of  that  city.  At  an 
election  held  in  the  city  he  had  a  pistol  on  his  per- 
son, drew  it  from  his  pocket  and  handed  it  to  a 
friend,  it  being  agreed  that  he  acted  in  good  faith, 
believing  he  had  a  right,  by  virtue  of  his  office,  to 
carry  a  pistol,  but  had  no  warrant  for  the  arrest  of 
any  one  at  the   time.       Chief  Justice  Deaderick,  deliv- 
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ering  the  opinion  of  the  court,  said,  "It  is  argued  he 
had  the  powers  of  a  policeman,  but  we  think  not. 
By  the  ordinance,  Horn  was  charged  with  the  single 
duty  of  making  arrests  in  cases  of  suspicion  of  felony, 
first  ferreting  such  cases  out.  The  act  of  1879,  cited 
as  justifying  him,  provides  that  any  officer  or  police- 
man, while  bona  fide  engaged  in  his  official  duties  in 
the  execution  of  process,  or  while  searching  for  or 
engaged  in  arresting  criminals,  etc.,  may  be  armed. 
Horn  does  not  fall  within  any  of  the  cases  specified," 
and    so   the   conviction   was   affirmed. 

None    of    these    cases    precisely   cover    the   question 
presented   in    this    case.       The    decision    turns    on    the 
question     whether    an    officer    or    policeman    can   carry 
arms  when    engaged    in    execution    of    process   then   in 
his   hands,   or    while  searching  for  or  engaged  in  arrest- 
ing   criminals    under    such    process,   and    also,   whether 
he   must,   at   the   time   be    actually   engaged   in   the   ar- 
rest  of  some   particular   criminal,  or  searching  for  some 
particular   party    so   charged?       If  this    literal   construc- 
tion  of    the    statute    is    the    true    intent    and    meaning 
of  the   Legislature,    then   the   party   before   us  is  guilty. 
If,   however,   a    more    liberal   construction    can  be  given, 
and    it    be   held    to    include   an  officer,   like  a  policeman, 
who    is   at   the   time    engaged    in    the   performance   of  a 
general   duty,    which    requires  him  to  arrest  all  violators 
of  law   coming   within    his   cognizance,   the   general  line 
of  duty    being    one     in    which    he    may   have   to   arrest 
at  any   time    during     the    hours    of    service,    and    that 
without   any   warrant   or   process,    then  he  is  not  guilty. 

It   may  well   be    argued    this    latter   is  a  safe   con. 
33— VOL.  16. 
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struction  of  the  statu fe  in  favor  of  policemen,  whose 
duties  are  to  be  actively  j)erformecl  at  and  for  stated 
periods  every  twenty- four  hours,  both  by  day  and 
night,  and  that  if  such  persons  were  required,  espec- 
ially at  night,  to  either  obtain  process,  or  go  and 
arm  themselves  before  attempting  the  arrest  of  a  vio 
lator  of  law,  that  it  would,  in  a  great  degree,  paralyze 
their  efBcienoy,  or  absolutely  prevent  them  from  the 
performance  of  their  duties.  Either  this  would  be  so 
or  these  guardians  of  the  public  peace  would  be  com- 
pelled to  venture  on  many  arrests  of  the  worst  crim- 
inals, both  by  day  and  night,  in  our  cities,  it  may 
be  murderers  or  burglars,  themselves  armed  au«l  ready 
to  use  such  arms,  while  the  policeman  can  only  use 
his  club  in  support  of  his  authority.  Did  the  Leg- 
islature  so    intend? 

Again,  if  the  officer  has  a  warrant  for  an  oflfender 
he  is  clearly  protected  while  engaged  in  his  arrest,  or 
in  searching  for  him.  Why?  Because  he  is  bona  fide 
engaged  in  the  performance  of  his  official  duties  in 
execution  of  process.  But  it  is  equally  his  duty  to 
arrest,  especially  the  duty  of  a  policeman,  whenever 
an  offense  is  committed  in  his  presence,  by  day  or  by 
night,  and  it  would  be  difficult  to  see  a  reason  wliy 
he  should  not  be  equally  protected  in  this  cnse  as 
well  as  if  he  had  the  process.  In  either  case  he  but 
obeys  the  law,  the  act  to  be  done  is  the  sume,  and 
in  the  case  of  the  policeman,  the  chances  are  it  will 
be  the  more  dangerous,  in  many  cases,  when  he  at- 
tempts arrests  at  night  for  crimes  suddenly  coming 
untler    his    observation,    such    as    murders,    or   attempts 
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to  commit  it,  robbery,  burglary  and  like  offenses.  In 
.*neb  cases,  most  frequently,  perhaps,  he  is  compelled 
to  act  at  once,  and  would  have  no  time  to  get  a 
weapon  to  sustain  his  authority,  yet  by  the  Constitu- 
tion of  our  State,  he  is  to  be  unarmed  in  all  such 
crises  until  afier  the  knowledge  of  the  offense.  The 
criminals  to  be  thus  arrested  are,  as  we  know,  usu- 
ally,  if  not  always,  of  the  most  desperate  class,  and 
seldom  themselves  unarmed,  with  a  ready  spirit  to  use 
such  a  weapon.  The  policeman,  above  all  officers,  re- 
quires the  protection  of  arms.  His  duty  is  not  like 
sheriffs  and  constables,  to  serve  process,  and  make  such 
arrests  as  required.  He  is  a  watchman,  both  by  day 
and  night,  in  our  cities,  to  seek  for  probable  offenders 
»  and  offenses,  and  to  arrest  parties  guilty,  as  the  guard- 
ian of  the  homes  and  business  houses  of  our  people 
living  in  cities,  charged  with  watching  for  offenders, 
both  by  day  and  night,  and  especially  at  night.  He  is 
entitled  to  the  utmost  liberality  in  the  construction  of 
the  statute    in    his   favor.  • 

We  have  no  doubt  the  spirit  and  intent  of  the  act 
under  consideration  fairly  exempts  the  policeman  from 
it-*  penalties,   under    the    facts   of  this   case. 

The  judgment  below  must  be  reversed  and  judg- 
ment in    accord    with   this   opinion. 


>•! 


i( 


516  JACKSON : 


Fry  V.  Tippett. 


George   W.   Fry  et  al.   v.   E.   S.   Tippett. 

1.  Affidavit.     Certificate  of  justice.    No  certificate  is  neceasary  at  the 

close  of  an  affidavit  upon  which  a  warrant  is  issued,  that  said  affi- 
davit was  sworn  to  and  subscribed  before  a  justice. 

2.  Pleas.    Motion  to  strike  out. .  The  Code,  section  3594  (M.  &  V.),  pro-    \ 

vides  that  a  plea  may  be  stricken  out,  upon  motion,  if  bad,  for  "da-  ] 
plicity,"  "  prolixity,"  "  irrelevancy,"  etc.,  and  it  is  error  to  strike  oui  ] 
a  plea  without  the  assignment  of  one  of  these  reasons. 


FROM    CARROLL. 


Appeal   in    error   from   the   Circuit   Court   of  Carroll 
county.      Clinton   Aden,   J. 

Murray  &  Hawkins  for   Fry. 

A.  &   A.    Hawkins  and   McCall    &    McCall  ior 
Tipi>ett. 

DiiiADKRicJ:,  C.  J.,  delivered  tlic  opixiiou  of  the  court. 

Tippett   obtained     a    verdict    and    judgment   against 
Fry   and    three    other   defendants,    in    the   circuit    court 

■ 

of  Carroll  county,  for  ninety-seven  dollars  and  fifty 
cents,  for  damages  for  false  imprisonment.  The  Ref- 
erees recommend  a  reversal  of  the  judgment,  and 
plaintiff  has  excepted  to  their  report.  The  defendants 
2)ut  in  a  plea  of  not  guilty,  and  several  pleas  of  jus- 
tification in  different  forms,  but  substantially  pleading 
the  same  defense  in  each  of  paid  pleas.  The  circuit 
judge,  upon  motion,  not  specifying  the  ground  of  ob- 
jection,  struck   out    said    several    pleas    of  justification, 
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assigDing  no  reason  for  his  action.  And  the  error 
or  correctness  of  this  ruling  by  his  Honor  has  con- 
stituted   the   chief  subject   of   discussion    before    us. 

Fry  was  a  constable  of  said  county,  and  his  co- 
defendants  were  .summoned  by  him  to  assist  in  the 
arrest  of  plaintiff.  Tippett  was  arrested  by  them,  and 
for  this  arrest  the  suit  was  brought.  He  was  taken 
for  trial  on  the  day  of  his  arrest  before  another  jus- 
tice of  said  county  and  discharged.  Fry,  and  his 
co-defendantp,  sought  by  plea  to  avail  themselves  of 
the  plea  of  justification,  as  having  a  warrant  regularly 
issued  by  a  justice  of  the  peace  of  said  county  for 
Tippeti^s  arrest.  The  plea  avers,  in  the  usual  form, 
that  Fry  was  a  constable  of  said  county  at  the  time 
of  the  arrest,  July  24,  1883,  and  in  his  official  ca- 
pacity as  constable.  W.  D.  Jones,  an  acting  justice 
of  the  peace  of  said  county,  placed  in  his  hands  a 
warrant  for  the  arret^t  of  said  Fry,  which  warrant,  in 
one  of  his  pleas,  is  set  out  in  full.  It  is  in  the  usual 
form  and  recites  that,  whereas,  complaint  on  oath  has 
been  made  to  him  (said  justice),  that  the  offense  of 
conspiracy  to  drive  Fulton,  Dortch  and  wife  out  of 
the  county   and     burn     houses,    the   said     Fulton's    tent  I    i 

having  been  burned,  and  there  being  reasonable  ground 
to  believe  that  said  Tippett  and  two  other  named 
persons  were  the  guilty  parties,  the  officer  was  com- 
manded forthwith  to  arrest  said  parties,  etc.  Signed 
by  the  justice,  with  seal,  and  dated  July  24,  1883. 
Then  it  is  averred  that  said  warrant  was  based  on 
the  affidavit  of  W.  D.  Dortch  and  W.  H.  Robeson, 
which    was    reduced   to   writing   by   said   W.   D.    Jones, 
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justice  of  the  peace,  and  is  in  the  following  wonl= 
and  figures,  to- wit :  "  We,  W.  D.  Dortch  and  W.  H. 
Robeson,  make  the  following  statement  on  oath."  Thee 
follow-s  the  charge  that  Tippett  and  the  two  other 
p(:*rsons  named  in  the  warrant  had  conspired  anil 
burned,  as  charged  in  the  warrant.  This  affidavit  is 
dated  July  24,  1883,  and  signed  by  Dortch  and  R()l)e- 
son.  But  there  is  no  certificate  at  its  close  that  it 
was  sworn  to  and  subscribed  before  the  justice.  And 
it  is  insisted  that  without  such  attestation  by  the  jus- 
tice it  is  not  .•such  affidavit  as  the  statute  requires,  and 
the  warrant  was,  therefore,  i-sued  without  authority  of 
law   and    is  void. 

Two  other  pleas,  one  averriug  the  burning  of  the 
tent,  and  the  other  conspiracy  to  kill  -Fulton,  and 
the  arrest  of  plaintiffis  by  Fry  as  an  officer,  without 
averrino:  the  issuance  of  a  warr.uit  on  information  on 
oath,  were  filed.  The  pleas  of  all  the  defendanii? 
were  in  substance  the  same,  and  were  all  stricken  out, 
on  motion,  except  the  plea  of  not  guilty,  on  wliiob 
alone  the  trial  was  had.  The  Referees  have  reported 
that  it  was  error  in  the  court  to  strike  out,  on  d)o- 
tion,  the  pleas  of  justification  under  the  warrant  issued 
by  the  juslicte  of  the  peace,  and  that  defendants  were 
entitled  to  huve  i.-shue  taken  upon  .said  pleas.  The 
reason  given  is,  that  the  motion  to  strike  out  a  plea 
is  given  by  section  2882  of  Code  (new,  .section  3594),. 
if  bad,  for  " du})licity,"  *^or  if  unnecessarily  prolix, 
irrelevant  or  frivolous;"  ihat  neither  of  these  ob- 
jections was  stated,  nor  is  it  insisted  here  that  either 
excepts;    and    if   bad    because  of   failure    to   state  a  sub- 
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stantial  ciuse  of  defense,  the  objection  should  have 
heen  taken  by  demurrer:  Old  Code,  sees.  2884-5; 
new,  sees.  3596-7.  And  this  is  the  ground  of  ob- 
joction    insisted    upon    in    argunaent. 

While  we  concur  with  the  Referees  in  the  reasons 
stated  in  support  of  their  report,  we  think  the  report 
is  correct,  for  the  additional  reason  that  the  said  pleas 
do   state   a   substantial    defense   to    the   action. 

The  complaint,  or  information  on  oath,  was  made 
and  signed  by  Dcrtch  and  Robeson,  according  to  the 
recitals  in  the  warrant,  and  both  are  in  substantial 
compliance  in  all  respects  with  the  requirements  of 
the  new  Code,  sections.  5844  to  5853  inclusive,  old, 
sections  5019  to  5027.  The  only  objection  taken  is, 
that  the  magistrate  did  not  certify  to  the  oath  to,  and 
sni)scription    of,    the     informants     at     the    end     of    their  I  j; 

.'affidavit  This  is  not  required  by  the  sections  of  the 
Code  above  cited.  But  he  does  recite  that  such  in- 
formants did  state  to  him  on  onth  the  facts  stated  in 
his  warrant,  and  he  therefore  commanded  the  oflficer 
to  forthwith  arrest  and  bring  said  Tippett  before  him, 
etc.  This  warrant  and  the  inform ition  purporting  to 
hi'  made  upon  oath  of  Dortch  and  Robeson,  and  re- 
duced to  writing  by  Jones,  the  justice,  were  incorporated 
in  the  plea.  And  in  said  plea  it  is  averred,  amongst 
other  theories,  that  the  warrant  was  issued  upon  the 
information  and  complaint  contained  in  the  affidavit 
of  Dortch  and  Robeson,  reduced  to  writing,  by  Jones, 
the  justice.  This  complaint  or  information  purports 
upon  its  face  to  have  been  sworn  to,  and  is  signed 
hy   the   informers.      The  warrant  recites  that    the    infor- 
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mation  on  oath  was  given,  and  the  plea  avers  the 
same  thing.  The  affidavit  and  warrant  need  not  to 
have  been  exhibited  with  the  plea.  It  would  have 
been  sufficient  to  have  averred  therein  the  facts  which 
they  would  prove,  and  introduce  them  on  the  trial 
as  evidence.  And  if  objection  were  made  that  the 
affidavit  was  not  sworn  to,  the  magistrate  might,  if 
required,  have  been  introduced  to  prove  it.  But  we 
are  of  opinion  that  the  recital  in  the  warrant  and 
affidavit,  being  averred  as  true  in  the  plea,  presented 
a  case  of  valid  defense,  and  issue  should  have  been 
taken    upon   said    pleas. 

The  evidence  in  this  record  does  not  present  a 
case  for  vindictive  damages  against  the  officer  and 
his  assistants,  who  acted  solely  in  obedience  to  wliat 
they  believed  was  their  duty,  and  the  Referees  were 
correct  in  so  holding,  and  the  instructions  asked  for, 
as   modified    by   the   Referees,   should    have   been   given. 

The  report  will  be  confirmed,  the  judgment  below 
reversed,   and   the   cause   remanded    for   a   new   trial. 
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R.   E.   N.  Pearce  v.  J.   E.   Kyzer. 

IxFANT.  Testimony  of.  Informaiion  concerning  age.  A  defendant  in  a  suit, 
who  relies  upon  the  defense  of  infancy,  is  a  competent  witness  to 
prove  his  own  age,  and  it  is  no  objection  to  his  testimony  that  he 
obtained  the  information  as  to  the  day  of  his  birth  from  his  mother, 
who  is  living  in  the  county  in  which  the  suit  is  tried. 


FROM    GIBSON. 


Appeal   in   error  from   the   Circuit   Court   of  Gibson 
county.       J.   T.   Carthel,   J. 

Hill  &  Williamson  for  Pearce. 
Carthel  &  Neil   for  Kyzer. 

Cooper,  J.,  delivered   the   opinion    of  the   court. 

Kyzer  sued  Pearce  on  a  promissory  note,  and  the 
latter  pleaded  in  defense  that  he  was  an  infant  when 
the  note  was  executed,  and  had  never  ratified  the  act 
after  coming  of  age.  In  support  of  this  defense,  the 
defendant  was  introduced  as  a  witness  on  his  own  be- 
half. He  proved  that  he  was  under  the  age  of  twenty- 
one  years  when  he  signed  and  delivered  the  note, 
having  been  born  on  October  14,  1853,  and  the  note 
having  been  given  on  March  25,  1874.  He  then  in- 
troduced as  evidence  a  paper  which  he  said  was  the 
family  record,  containing  the  dates  of  the  births  of 
his  brothers  and  sisters  and  himself;  that  this  paper, 
consisting   of  two    pages   containing   family  entries,  was 
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a  part  of  the  family  Bible,  the  residue  of  the  ]>ook 
having  been  destroyod  during  the  civil  war;  tliat  it 
had  been  in  the  family  a  long  time,  as  long  as  lir- 
could  recollect,  and  he  always  understood  it  to  he 
the  family  record,  it  having  been  always  treated  a? 
such  in  the  family;  that  his  mother  had  preservoJ 
it,  and  handed  ifc  to  him  on  the  morning  of  the  trial, 
telling  him   that   it   was   the   family    record. 

On  cross  examination  the  witness  said  he  had  no 
personal  knowledge  of  his  age,  not  being  able  to  re- 
member when  he  was  born;  that  he  only  knew  Iii.^' 
age,  and  that  the  paper  offered  was  the  family  record 
from  what  his  mother  told  him ;  that  his  mother  was 
still  living,  and  residing  in  the  county  in  which  the 
case    was   being   tried. 

The  trial  judge  sustained  the  objection  of  the  plain- 
tiff to  the  testimony  of  the  witness,  and  to  the  in- 
troduction of  the  paper  produced  as  the  family  record, 
upon  the  ground  that  the  same  were  hearsay,  being 
what  the  witness'  mother  had  told  him  ;  that  her  ev- 
idence was  the  best  evidence,  and  should  have  been 
produced,  and  excluded  the  evidence  from  the  jury. 
The  defendant  appealed  in  error  from  the  verdict 
and  judgment  rendered  against  him,  and  the  Referees 
have  reported  in  favor  of  affirming  the  judgment,  and 
he    excepts. 

Both  the  circuit  judge  and  the  Referees,  taking 
literally  the  language  of  the  witness  upon  cross-ex- 
amination, assume  that  the  entire  testimony  of  the 
witness  was  based  exclusively  on  what  his  motliov 
told    him.        But    this    h    a   very    narrow    view    of   the 
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entire    evidence,   and   does   the    witness   great  .injustice. 

llcj    speaks    j)osi lively    as    to    his   age    and    the    date   of 

his    birth,  plainly    meaning,  as   the   context   shows,  that 

he    testifies   to    the    fact    from    information  derived  from 

liis    mother,    from    the    family    record,    and,    no    doubt, 

from   general    repute   in    the    family.      So    also,    he  *tells 

us    tliat   the    paper   offered    in  evidence  was   the    family 

record,    being   leaves   from    the  family   Bible   containing 

entries    of    the    dates    of    the    births     of    his     brothers 

and   sisters   and    himself,  the  paper  having  been    in  the 

family    as    long   as    he    could    recollect,   and    he    always 

understood  it  to  be  the  family  record,  it  having  always 

been    treated   as   such    in    the  family.      This    is  positive 

testimony  to   establish    the    character  of  the   paper,  the 

weight   of  which    should    have     been    left   to    the    jury. 

What    he    means    when    he   says,    on    cross-examination, 

that   he   only    knew    it     was     Ihe     family    record     from 

what    his    mother     told     him,    is    that     he     only    knew 

from    his    mother   that    the    entries    were    made,  as  they 

were     afterward    always*  treated     by    the   family,    as   a 

family    record    of  births. 

The  objection  of  the  plaintiff*  is  not  to  the  evi- 
dence as  incompetent  in  if  self,  but  to  the  fact  that 
it  appeared  from  the  witness'  own  statement  that  hib 
knowledge  was  obtained  from  a  living  witness,  and 
that  her  testimony  should  have  been  introduced  as 
the  best  evidence.  The  circuit  judge  and  the  Ilef- 
erees  adopt  this  view,  and  exclude  the  evidence  be- 
cause it  was  hearsay  from  a  living  person,  who  ought 
to  be  introduced  upon  the  ground  that  lier  testimony 
would   be   the    best    evidence.       There  was   clear  error. 
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as  we  h^ve  just  seen,  in  excluding  the  whole  of  the 
evidence  upon  the  general  exception,  which  at  most 
went   to    a   small   part  of   the  testimony  of  the  witness. 

But  the  circuit  judge  and  the  Referees  were  further 
in    error   in    treating   any  part   of  the  testimony  of  the 
witness   as   hearsay,  within    the    rule   that   the    best   ev- 
ideuce    should    always   he    produced.       Hearsay,    in    its 
legal   sense,  denotes   that   kind   of   evidence   which  does 
not   derive    its    value    solely    from     the     credit    to     be 
given    the    witness    himself,    but    rests,  also,    in    part   on 
the    veracity   and   competency    of    some    other    person. 
Hearsay   evidence,  as   thus   described,  is  uniformly  held 
incompetent    to    establish    any   specific    fact,   which,    in 
its    nature,    is   susceptible  of  being  proved  by  witnesses 
who    can   speak  from  their  own  knowledge:     1    Greenl. 
Ev.,   sec.    98.      But,  adds   Mr.  Greenleaf,    "it   does* not 
follow    because    the    writing   or   words   in    question   are 
those  of  a  third  person,  not  under   oath,  that  therefore 
they    are    to    be    considered    as    hearsay.       On    the   con- 
trary,   it   happens    in    many    cases    that    the    very   fact 
in     controversy   is,    whether    such     things   were   written 
or   s2>oken,    and   not    whether   they    were   true;     and  in 
other     cases,     such     language     or     statements,     whether 
written    or   spoken,  may  be    the  natural    or   inseparable 
concomitants    of   the  principal    fact   in    controversy.     In 
such    cases,    it    is   obvious    that   the    writings    or    words 
are    not  within   the   meaning   of    hearsay,  but   are   orig- 
inal   and    independent    facts,   admissible  in    proof  of  the 
issue ^':     1    Greenl.    Ev.,    sec.    100. 

The    learned   author    then    undertakes   to   enumerate 
a    number   of    instances    in   which    what   may,    in    com- 
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men    parlance,  be  termed    hearsay,  is  original  and  com- 
petent  evidence.      Among   these   he   includes  "evidence 
of  general  reputation,  reputed   ownership,  public  rumor, 
general    notoriety,    and   the    like,    though    composed    of 
the     speech    of     third    persons    not    under    oath^^:       1 
Greenl.    Ev.,    101.       "To    this    head,"   he   adds,   "may 
be    referred    much    of    the   evidence   sometimes  termed 
hearsay,   which    is   admitted    in   cases    of    pedigree.       * 
*        And   general    repute    in    the   family,  proved    by  the 
testimony   of  a    member   of  it,    has   been    considered   as 
falling   within    the    rule."       And    he   continues:      "The 
term    pedigree    embraces    not    only   descent    and    rela- 
tionship, but   also  the  facts  of  birth,  marriage  or  death, 
and     the    times   when    these   events    happened.       These 
facts,   therefore,   may    be    proved    in    the '  manner   above 
mentioned,  in    all   cases   where    they  occur   incidentally, 
and     in     relation    to    pedigree.       Thus    an    entry   by   a 
deceased    parent,    or    other    relative,   made    in    a   Bible, 
family    missal,   or   other   book,    or   in   any    document  or 
paper,    stating   the   fact    and    date    of    the    birth,   mar- 
riage   or   death     of    a   child,    or    other     relative,    is   re- 
garded   as   a   declaration   of  such   parent  op  relative  in 
a   matter    of  pedigree":     1    Greenl.    Ev.,    101,    104. 

The  decisions  of  this  court  have  been  in  accord 
with  these  principles:  Vaughan  v.  Phebe,  M.  &  Y., 
5;  Flowers  v.  Haralson,  6  Yer.,  494;  Swell  v.  State , 
6  Yer.,  364;  Saunders  v.  Fuller,  4  Hum.,  516;  Ford 
v.  Ford,  7  Hum.,  92;  Carter  v.  Montgomery,  2  Teun. 
Ch.,  216;  Swink  v.  French,  11  Lea,  78.  In  Flowers 
V.  Haralson,  the  court  sustained  proofs  of  pedigree 
by  public    repute,   saying :     "  Where    marriages,   births 
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and    deaths    are    the    facts   to    be    learned,   human    cn- 
riosity    saves    ih   the    trouble    and    expense    of     pro  vine: 
the  occurrences   by  witnesses  present,  or  by  the    hearsay 
of  those  who  were,  or  of  the  family  connection.      Gen- 
eral   reputation     of    such    facts    is   not    only   competent, 
but   highly    creditable."       In     Saunders    v.    Fullei*,    the 
parties    introduced,    upon    a   question     of    pedigree,    the 
testimony  of  living   members    of  the    family,    the  state- 
ments   of    deceased   members    of    the    family,    and    the 
testimony  of  witnesses  who  spoke  from  personal   knowl- 
edge,   and    the     ease    turned    upon    the   charge    of    tlie 
court   touching    the    relative    weight    of    the    testimony. 
And    in    Swiiik   v.    French   we    held,    upon    the    issue   as 
to    w^hether    a    woman,   then     dead,   was    of     age    at  a 
particular  time,  that   the    husband  of  the  woman   might 
prove    the    date    of    his    wife's   birth    from   information 
derived   from   her    and     from    an    entry    in   the    family 
Bible    not  produced.      The  holding  of  the  circuit  judge 
and   the    Referees   is   in    direct    conflict   with    these   de- 
cisions. 

The    defendant    below    was   a  competent   witness   to 
prove   his   own   age,  whether   he  derived  his  knowledge 
from    his     mother,   from    the    recognized    family    record, 
or   from   public   repute    in    or   out   of    the   family.       It 
would    shock    the   common   sense   of   the   community    to 
hold    otherwise,  and    there    is    no    reason   why  it   shoijjid 
be  held  otherwise  after  he  has  been  rendered  competent 
by   statute    to    testify   on    his    own    behalf,    and    w^heo 
his   knowledge   is   obtained    in    precisely    the  same  waj^ 
as    the    public    obtains   it   so   as    to   constitute    genera, 
repute.       His   testimony    is    not    hearsay   in    the   l^S^ 
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sense,  but  original  evidence.  And  no  part  of  his 
evidence  should  have  been  exchided  upon  the  ground 
that  better  evidence  miglit  be  produced.  Such  evi- 
dence would  be  open  to  ihe  other  side,  if  in  fact  it 
existed. 

The  exceptions  to  the  report  of  the  Referees  will 
be  sustained,  the  judgment  below  reversed,  and  the 
cause    remanded    for   a    new    trial. 


J.   L.   Smith  and   Wife  v.   Carter  Bros.   &  Co. 

Omission  to  Prove  Fact.  Catiae  of.  Remanding  of  cate.  Wliere  this 
court  can  see  from  the  record  that  a  party  has  a  clear  right  to  relief 
if  a  certain  fact  be  established,  and  that  the  omission  to  prove  the 
fact  has  been  occasioned  by  the  litigation  in  the  court  below  turn- 
ing upon  a  point  which  assumed  the  existence  of  the  fact,  the  cause 
may  be  remanded,  for  the  purpose  of  taking  proof  on  the  fact,  under 
the  Code,  section  3889. 


FROM     m'nAIRY. 


Appeal   from   the   Chancery  Court   at   Purdy.       Geo. 
H.   Nixon,  J. 

A.    W.    Stovall    for    compluinunts. 

J.  W.  Purviance  and  D.  W.  Herring  for  defend- 
ants. 

Cooper,   J.,   delivered   the    opinion    of  the  court. 

The   complainant,    J.    L.    Smith,    owned    a  lot  in   the 
town    of    Falcon,   on    which    he    lived    with    his  family, 
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and   held    a   title   bond     to    another     lot  across  a    street 
on    which    there   was   a   lien  for  unpaid  purchase  money. 
The   defendants,  Carter  Bros.   &  Co.,  filed  a  bill  againsr 
Smith   and    his   vendor   to    reach   Smith's   interest  in  the 
lot    last   mentioned,   to   satisfy   a   debt   due  from  him  to 
them.       Such    proceedings    were    had    in    the   cause,  to 
which    Smith    made    no    defense,   that    a   decree  was  ren- 
dered   in    favor   of  complain:int3   against  Smith  for  their 
debt,    and    the    land    was    ordered    to    be   sold    in    satis- 
faction   of  the   balance   of  purchase    money,  and   then  of 
complainants'  judgment.       Thereupon  this  bill  was  filed 
by    Smith    and     wife,    averring    that    the   two    lots    were 
the   only    real    estate     in    which    the    husband    had   any 
interest,   that   both    lots  did  not  exceed  in  value  $1,000, 
and  that    they    were    entitled    to   a   homestead    right   in 
the    lot   ordered    to   be  sold.       The  defendants  answered, 
and    filed     a    cross- bill    fur    the    purpose,   in    the  event 
the   court    should     find    that   Smith    and    wife    w^re  en- 
titled   to    homestead    in    the    lot   in   controversy,   to  sell 
the    husband's    remainder   interest   in    boih    lots.       Upon 
final    hearing,    the  chancellor  found,  and  so  decreed  that 
Smith    acd   wife    were   entitled    to   homestead  in  the  lot, 
and   dismissed    the  cross-bill.       The  Referees  report  that 
the   decree    should     be    reversed,   and    the   original  bill 
dismissed,    because   the   complainants  had  failed  to  prove 
that   the     two     lots    were    together    of    less   value  than 
$1,000.       The   complainants  except. 

The  grounds  of  exception  are,  that  although  there 
is  no  proof  of  the  value  of  the  lots,  sufficient  appears 
on  the  face  of  the  pleadings  to  show  that  the  fact 
was    taken    for   granted    by    both   parties  that   they  were 
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worth  less  than  $1,000;  and  secondly,  that  if  proof 
i.s  necessary,  the  omission  to  intro<luee  it  was  by  over- 
sight without  culpable  negligence,  and,  instead  of  dis- 
missing the  bill,  the  cause  should  be  remanded  to 
supply   the   defect,   under   the   Code,   section   3889. 

The  answer  and  cross-bill  of  Carter  Bros.  &  Co. 
do  not,  in  terms,  admit  that  the  lots  are  of  less  value 
than  $1,000,  but  the  cross-bill  is  filed  upon  the  sup- 
position that  the  court  may  so  find  the  fact  to  be. 
And  the  real  controversy  made  in  the  court  below, 
as  we  can  see  from  the  chancellor's  decree,  was  whether, 
under  the  act  of  1879,  chapter  171,  if  the  homestead 
claimed  were  allowed,  there  was  any  remainder  interest 
in  the  realty  which  the  husband's  creditors  could  sub- 
ject T 

Section  3889  of  the  new  Code,  is:  "The  court 
shall  also,  in  all  cases  where,  in  its  opinion,  justice 
can  not  be  had  by  reason  of  some  defect  in  the  record, 
want  of  proper  parties,  or  oversight  without  culpable 
negligence,  remand  the  cause  to  the  court  below  for 
further  proceedings,  with  proper  directions  to  effectuate 
the  objects  of  the  order,  and  upon  such  terms  as  may 
be  deemed  right/'  In  construing  this  section  this 
court,  by  Freeman,  J.,  has  8aid:  *'The  true  principle 
of  the  statute  i.s,  that  where  we  can  see  that  the  party 
has  a  clear  right,  so  that  injustice  will  be  done  by 
dismissing  his  bill,  but  hif  suit  fails  from  a  neglect 
not  culpable,  it  is  the  duty  of  the  court  to  remand 
that  justice  may  be  done:  Wood  v.  Neely,  7  Baxt.,  686« 
The   complainants    in  the  case  before  us  have  a  clear 

right  to  homestead  in  the  lot  in  controversy,  if  the  two 
34— VOL.  16. 
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lots  are  worth  less  than  J1,000.  For,  although  the  hus- 
band has  not  set  up  the  defense  of  homestead  in  the 
original  suit,  as  he  might  have  done,  yet  the  home- 
stead right  of  the  husband  and  wife,  when  the  relation 
exists,  can  not  be  lost  except  by  their  joint  deeds,  or 
by  legal  proceedings  to  which  they  are  both  parties: 
Mack  V.  RuBseUy  1  Lea,  643;  Nichol  v.  County  of  Da- 
vidson, 3  Tenn.  Ch.,  547,  555;  Joyce  v.  Tomlin,  man- 
uscript opinion  at  Jackson,  April  term,  1884.  The 
failure  to  make  proof  as  to  the  value  of  the  lots,  we 
can  plainly  see  from  the  record,  was  from  neglect  not 
culpable,   and    the   case  comes   within    the   statute. 

The  exceptions  to  the  report  of  the  Referees  will 
be  sustained,  the  chancellor's  decree  reversed,  and  the 
cause  remanded,  with  leave  to  both  parties  to  take 
proof,  in  the  usual  time,  as  to  the  value  of  the  two 
lots.  The  complainants  will  pay  the  costs  of  this 
court.  The  costs  of  the  court  below  will  abide  the 
future  orders  of  the   chancellor. 
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A.  8.   Williams  v.  Taxing  Distkict. 

Taxing  Distbict.  Failure  to  repair  streets.  Injury  to  profperty.  The 
Taxing  District  of  Shelby  county  is  not  liable  in  damages  to  a  person 
whose  property  is  injured  by  a  failure  to  keep  the  streets  in  repair. 


FROM    SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county.      J.  O.   Pierce,  J. 

Young  &  Martin  for   Williams. 

8.   P.   Walker  for  Taxing  District. 

Cooper,   J.,   delivered  the  opinion   of   the  court. 

Action  to  recover  damages  for  an  injury  to  the 
plaintiff's  horse  and  wagon  by  reason  of  a  defect  in 
a  bridge  upon  a  public  street  within  the  Taxing  Dis- 
trict of  Shelby  county,  commonly  known  as  the  city 
of  Memphis.  The  Taxing  District  demurred  to  the 
declaration,  and  the  demurrer  was  sustained  by  the 
court.  The  plaintiff  appealed,  and  the  Referees  report 
that   the  judgment  should  be   reversed.      The  defendant 

excepts,   so  as  to   open  the   questions   raised   by  the   de- 
murrer. 

The   declaration    alleges   that   the   Taxing   District  is 

a   municipal    corporation,    having    imposed    upon    it   the 

duty   of    repair   and    keeping    in    repair    streets,   alleys 

and   bridges    within    the    Taxing   District,   ample    taxes 

for  the   purpose   being   levied   by   the  act   of  the   Leg- 
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islature,  and  placed  in  the  control  of  the  said  Tax- 
ing District.  The  cause  of  the  injury  complained 
of  is  averred  to  be  the  wrongful  neglect  and  failure 
of  the  corporation  to  repiir  the  bridge  where  the 
accident  happened,  these  facts  being  admitted  by 
the  demurrer.  The  Taxing  District  relies  upon  a 
statute  exempting  it  from  liability  in  the  case  pre- 
sented, and  the  plaintiff  insists  that  the  act  is  uncon- 
stitutional. 

The  legislation  which  created  this  and  other  Tax- 
ing Districts  in  this  State,  was  a  novel  experiment, 
and  grave  doubt  was  entertained  both  as  to  its  con- 
stitutionality and  eff*ect.  Upon  full  consideration  and 
elaborate  argument,  a  majority  of  the  court  held  the 
act  to  be  constitutional,  and  that  its  effect  was  to 
organize  the  people  and  territory  of  the  district  into 
a  municipal  corporation,  having  the  usual  legislative, 
executive  and  judicial  power  conferred  upon  such  cor- 
porations.      One    of  the   novelties   of  these    new  organ- 

i 

izations    was   the    taking  away  from  them  of   all    power  , 
of  local    taxation,  the  right   to    levy  the  necessary  taxes 
for   carrying    on     the    municipal    government   being  ex- 
pressly    reserved    by    the    Legislature    to    itself.      This 
reservation  was  also   held  to  be  constitutional  and  valid. 
The   act  provides    that    the    fire   and   police   commission- 
ers, created     by     it,    sliould     exercise     .supervision    over 
the    paving    and    repairs   of   streets,    the   construction  of 
drains   and    sewers    and    other    sanitary    works,  bridges 
wharves,   etc.       The   taxes   levied    by    the   act  were  di- 
rected   to   be   collected    by  the   county   trustee,  and  paid 
out    for   the   purposes,    specified    upon    the   joint  warrant 
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of    two  of  the  commissiouers.      It  was  further  provided 
that:     "In   no    case    shall    the     fund    collected    for    one 
purpose    be     used    for    any    other,    nor   shall    said    com- 
missioners  issue   any    warrants    unless    the   money    is    in 
the   hands   of  the   trustee  at  the   time    to    redeem  them, 
under  penalty  of  being  personally  liable  for  the  amount, 
recoverable   by  the    holder   of  the  warrant."     It    is   also 
enacted:     "That   said    commissioners  shall  not   ifesue  anv 
bonds,    notes,  scrip,  or   other   evidences   of  indebtedness, 
and    shall    in    no   event   contract   for   work,   or  material, 
or    services    in    excess    of   the   amount   of  tax   levied  for 
such    work,    material     or     service    for     that    year;     and 
parties     contracting    with    said    commissioners   for    work, 
material   or    services,   shall    look   alone    to    the    tax    for 
that   purpose    for   the  year,  and  no  subsequent  tax  shall 
be    levied    to    meet   the    deficit;     and    no    property,    real 
or    personal,  held    by  said    commissioners   for   public  use, 
shall    ever   be   subject    to    execution,   or   attachment,    or 
seizure   under   any    legal    process,    for    any    debt   created 
by     said    commissioners,    and    all    taxes  due,    or    moneys 
in     the     hands    of    the   county    trustee,   or    on    deposit, 
shall    be   exempt    from    seizure    under   attachment,   exe- 
cution,  garnishment   or   other   legal    process;     nor    shall 
said    commissioners    or    the   county    trustee    be   liable   to 
garnishment.'^ 

The  Taxing  District  act  made  so  many  innovations 
on  the  usual  provisions  of  municipal  charters,  that  the 
Legislature  manifestly  had  doubts  as  to  whether  it 
created  a  municipal  corporation,  or  interfered  with  the 
control  of  the  county  over  the  streets  therein  as  pub- 
lic  roads.       For    this   reason,    no   doubt,    the    nineteenth 
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section   of  the   act  was  passed^  which  is  in  these  wor<1s: 
"That  the  counties   in    which   Taxing  Districts  are  sit- 
uated  shall    not   be   liable     for    damages^   or   injuries   to 
persons   or   property  by  reason   of  defects  in  the  streets 
or    alleys,   or    other    property    under    the    control    and 
within     said    Taxing   Districts,   or   for   the    conduct    of 
those   managing   the   affairs  of  such  districts;     nor  shall 
such    counties    be    in     any    manner   liable    to    pay    any 
money    on    account    of   such   Taxing   Districts,"       After 
the   Taxing   Districts   had   been   declared   by   this    court 
to    be   municipal  corporations,  and    by   the   act    of  1881, 
chapter    96,    which    amended    the    Taxing    District   act 
in  several  particulars,  the  original  exemption  just  quoted 
in   favor   of  the   counties  was   extended    to  "the  Taxing 
Districts  themselves."      In  other  words,  section  nineteen 
of   the  original  act  was  amended  so  as  to  read :     "  That 
the     counties     in      which      the     Taxing     Districts     are 
situated,    and     the     Taxing    Districts   themselves,    shall 
not   be   liable,"    etc.       It    is     upon    this   provision   that 
the   defendant   relies   in    this    case.       In    terms    it    does 
clearly   exempt    the    defendant    from     liability    for    the 
injury   sued   for,   which    grows   out    of   a   defect   in   the 
street. 

The  contention  of  the  plaintiff  is,  that  the  act  is 
in  violation  of  the  Constitution,  Article  1,  section  17, 
which  provides :  "  That  all  courts  shall  be  open  ;  and 
every  man,  for  an  injury  done  him  in  his  lands,  goods, 
person  or  reputation,  shall  have  remedy  by  due  course 
of  law,  and  right  and  justice  administered  without  sale, 
denial  or  delay.  Suits  may  be  brought  against  the 
State   in   such  manner  and   in   such   courts   as   the  Leg- 
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islature  may,  by  law,  direct."  It  will  be  noticed  od 
the  face  of  this  section  of  the  CouBtitution,  that,  not- 
withstaadiDg  the  generality  of  the  language  touching 
a  man's  remedy  for  an  injury  to  his  person,  reputa- 
tion or  property,  yet  there  is  a  clasH  of  injuries  for 
which  there  is  no  remedy  unless  the  IJegislature  shall 
so  direct  by  law,  namely,  injuries  infitcted  by  the  State. 
Until  the  Jjfgislature  chose  to  legislate  on  the  subject 
there  was  no  redress  in  the  courts:  WilHama  v.  2%e 
Register,  Cooke,  214,  And  the  redress  or  remedy 
thus  given  might  be  repealed  at  any  time:  State  v. 
IRe  Bank  of  Tennessee,  3  Bax.,  395.  A  Coii&titatioit, 
moreover,  must  be  understood  and  construed  in  the 
light  and  by  the  assistance  of  the  common  law,  and 
with  the  fact  in  view  that  its  rules  are  still  left  in 
force.  The  Constitution  is  not  the  beginning  of  law 
for  the  State,  but  it  assumes  the  existence  of  a  well 
understood  system,  which  is  to  remain  in  force  and 
be  administered,  under  such  limitations  and  restrictions 
as  that  instrument  imposes:  Cootey  Const.  Lim.,  74; 
People  V.  Draper,  15  N.  Y.,  537;  Pope  v.  Phifer, 
3  Heie.,  €82.  hy  the  common  law,  the  citisran  had 
no  remedy  against  a  county  for  an  injury  caused  by 
the  neglect  of  the  county  to  keep  the  public  roads 
in  good  repair.  And  such  is  the  state  of  the  law  to 
this  day,  although  the  county  is  a  municipal  corpora- 
tion :  Wood  V.  Tipton  County,  7  Bax.,  112;  Whites 
Creek  Turnpike  Company  v.  Davidson  Gounty,  14  Lea, 
73.  The  reason  is,  that  the  county,  in  its  municipal 
capacity,  is  only  an  arm  or  instrument  of  the  State 
to  carry   out   its   sovereign   prerogative   in   opening   and 
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keeping  up  public  -roads,  and  the  Legislature  may  give 
it  only  such  powers  as  it  deems  best,  and  limit  it« 
liabilities  accordingly.  Originally,  the  State  alone  could 
levy  taxes  for  the  county:  Marr  v.  Enloe,  1  Yer., 
452.  And  although  the  Constitution  now  authorizes 
the  Legislature  to  delegate  to  counties  and  incorporated 
towns  the  power  to  tax  for  county  or  corporation 
purposes,  the  Legislature  may  refuse  to  delegate  it, 
and  reserve  to  itself  the  exclusive  rii^ht:  Luherman  v. 
Taxing   District,   2   Lea,   425. 

The  current  of  authority,  while  recognizing  the 
exemption  of  counties  from  liability  for  injuries  caused 
by  failing  to  keep  the  public  roads  in  repair,  never- 
theless holds  an  incorporated  town  liable  for  a  similar 
injury  occasioned  by  neglect  of  its  public  streets.  The 
reason  of  the  distinction  is,  that  municipal  corporations 
of  this  class,  while  still  arms  of  the  State  government, 
are  more  complete  entities,  and  are  enjoined  and  given 
the  power  to  maintain  the  streets  in  a  safe  conditiou. 
But,  in  addition,  says  Mr.  Dillon,  "the  duty  or  bur- 
den must  appear,  upon  a  fair  view  of  the  charter  or 
statutes,  to  be  imposed,  or  rest  upon  the  municipal 
corporation,  as  such,  and  not  upon  it  as  an  agency  of 
the  State,  or  upon  its  oflScers  as  independent  public 
officers":  Dillon  on  Mun.  Corp.,  sec.  789.  If,  in 
fiict,  •  the  municipal  corporation  stands,  in  relation 
to  its  street?^,  in  the  situation  of  a  county  as  to  its 
public  roads,  the  liability  for  neglect  of  duty  would 
be  the  same.  In  the  case  before  us,  the  municipality 
exercises  supervision  over  the  paving  and  repairs  of 
streets  and   the   construction    of  bridges,  and    has  power 


APRIL  TERM,  1886.  637 


Williams  v.  Taxing  District. 


to      enter    into    all    necessary    contracts   for    the    work, 
but    ** subject    to    the    limitations     and     restrictions"    of 
the    Taxing   District   act.       Some    of    these    restrictions 
we    have    seen,    under    which   if,    as   the    declaration    al- 
leges,  "ample   taxes  for    the  purpose '^  have  been  levied 
by    the    Legislature    and     placed    in    the   control    of    the 
Taxing    District,    there    may   be   no   funds   on    hand    to 
justify   any  contract.      The   power   to   tax    for    any  pur- 
pose   is   expressly   withheld    from    the   corporation.       It 
is    clothed    with   less   power   in   the    matter    of    taxation 
than    the   county.      And   if  a   sufferer   from   a   defect  in 
the    streets  can  only  look  to  the  Legislature  for  redress, 
a    suit   against   the   Corporation    would    be    unwarranted. 
The    corporation    is   in    reality    only   an    agency    of    the 
State    in    the    matter    of    its    streets,    and    an    essential 
element   of  liability    is    wanting. 

It   is    next   insisted  that  the  act   under   consideration 
is    obnoxious   to    the   provision    of  the  Constitution,  Ar- 
ticle   11,   section    8,    which    forbids    the    Legislature   ''to 
pass    any   law  granting   to  any  individual  or  individuals 
rights,  privileges,   immunities   or   exemptions   other   than 
such    as    may    be,    l)y    the   same   law,    extended    to    any 
member   of  the  community    who    may    be    able    to  bring 
himself    within   the    provisions  of    such    law."      But    the 
cases  cited    by    the  learned   counsel,  in    his    argument    in 
support   of    this   contention,   are   cases    of    partial    laws, 
which    were    held    to    be    violative   of   Article    1,    section 
8   of    the    Constitution.       And    it   is    very    true    that   a 
provision    of  a    municipal    charter,    which    undertakes  to 
m:ike   a   law    for,    or    in     regard    to,   that    municipality 
different    from    the    general    law,    or   to    withdraw    from 
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the  operation  of  a  general  law,  applicable  to  all  mu- 
nicipal corporations,  a  particular  corporation,  or  class 
of  such  corporations,  would  be  obnoxious  to  the  clause 
of  the  Constitution  hst  cited,  because  not  the  law  of 
the  land :  Mayor  of  Alexandria  v.  DearmoUy  2  Sneed, 
104;  Hatcher  v.  Siaiej  12  Lea,  368.  But  the  par- 
ticular franchises  or  rights  granted  to  municipal  cor- 
porations have  never  been  held  to  fall  within  the 
prohibitions  of  Article  11,  section  8,  For  such  fran- 
chises are  extended  to  any  member  of  the  community 
who  may  become  a  member  of  the  corporation.  And, 
besides,  such  a  construction  of  that  provision  of  the 
Constitution  would  deprive  the  Legislature  of  the  power 
to  make  exceptional  provisions  for  particular  munici- 
palities, or  classes  of  municipalities.  There  is  no  statute 
or  other  law  making  all  municipal  corporations  liable 
for  neglect  of  its  streets,  but  only  a  consensus  of  de- 
cision that  such  corporations  possessing  certain  powers 
should  be  liable.  The  simple  question  there  is,  \^hether 
the  Legislature  can  so  limit  the  rights  and  privileges 
of  an  incorporated  town  or  city  in  the  matter  of 
local  taxation  as  to  leave  it  in  the  category  of  a 
county,  and  thereby  make  it  an  agency  of  the  State 
in  the  matter  of  its  public  streets,  and  not  in  that 
respect  a  complete  municipal  corporation,  in  the  ordi- 
nary   meaning   of  those    words.       But    we   have   already 

• 

held  that  the  Legislature  might,  constitutionally,  re- 
serve to  itself  the  power  of  levying  the  taxes  of  this 
corporation.  And  it  is  very  clear  that  the  corpora- 
tion is  so  restricted  in  the  use  of  the  proceeds  of  the 
special    taxes,   assessed    by   the    Legislature,   and   so   to- 
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tally  deprived  of  the  power  of  taxation  to  meet  any 
liability  for  injuries,  as  to  show  a  plain  legislative 
intent   that   the   corporation   shall   not   be   liable. 

The   exceptions   to    the   report   of   the    Referees    will 
be    sustained,   and   the  judgment   below   affirmed. 


George  Murgitroyde  et  al,  v.  James  E.  Cleary. 

Estate.  Assets  of.  When  money.  Chancery  eourt  Jurisdiction  ofy  to  ad- 
minister. A  court  of  chancery  has  jurisdiction,  within  two  years  of 
the  grant  of  letters  of  administration,  where  the  assets  of  the  estate 
are  in  money,  or  in  effects  readily  convertible  into  money,  and  upon 
satisfactory  proof  that  there  are  no  unpaid  debts,  to  administer  the  T  )  i 

estate,  and  distribute  the  assets  among  the   next  of  kin,  and,  in  a 
proper  case^  without  requiring  refunding  bonds. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.   McDowell,  Ch. 

W.    M.   Randolph   for  complainants. 

Morgan  &  McFarland  and  Taylor  &  Carroll 
for   defendant. 

s. 

CooPKU,  J.,  delivered    the   opinion    of  the   court. 

John  Murgitroyde  died  intestate  in  Shelby  county, 
Tennessee,  on  September  19,  1884,  and  the  defendant, 
James  E.  Cleary,  was,  on  October  3,  1884,  appointed 
and    qualified   as   the  administrator  of  his  estate.      The 
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estate  consisted  of  bonds^  and  money  deposited  in  va- 
rious savings  banks  in  Pennsylvania  and  Massachusetts. 
The  only  debts  brought  against  the  estate  have  been 
the  bills  of  the  physicians  who  attended  the  intestate 
in  his  last  illness,  and  the  funeral  expenses.  This 
bill  was  filed  July  14,  1885,  by  the  brothers  and  sis- 
ters of  the  deceased,  as  his  only  heirs  and  distributees, 
who  are  resident  citizens  of  Philadelphia,  Pennsylvania, 
against  the  administrator,  to  have  distribution  of  the 
estate  at  once,  without  waiting  until  the  end  of  the 
two  years  allowed  for  the  administration,  upon  the 
ground  that  there  are  no  debts.  The  complainants 
also  ask  that  they  be  not  required  to  give  refunding 
bonds  for  their  distributive  shares,  because  of  their 
poverty,  and  their  inability  to  give  security  in  this 
State.  The  chancellor  granted  the  relief  sought,  and 
the    defendant   appealed. 

The  intestate  was  born  in  England,  in  1820,  but 
came,  with  his  parents,  when  about  eight  years  of  age, 
to  Philadelphia,  Pennsylvania,  where  he  was,  a  few 
years  afterward,  apprenticed  to  the  trade  of  a  brass 
founder  and  lamp  manufacturer,  and  subsequently  car- 
ried on  the  trade  of  a  gas-fitter  and  plumber.  He 
removed  to  Memphis  in  1850,  and  lived  there  until 
his  death,  being  actively  engaged  up  to  the  war  in  the 
gas-fitting  business,  but  only  doing  occasional  jobs  in 
his  trade  afterward.  He  was  a  member  of  the  vol- 
unteer fire  department  of  Memphis  before  the  war, 
and  for  a  time,  before  and  during  the  war,  a  member 
of  the  pay  fire  department.  The  defendant,  Cleary, 
has    been    connected   with    the   fire  department  since  the 
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war,  and  chief  of  that  department  since  the  organiza- 
tion of  the  Taxing  District.  The  intestate  kept  his 
effects  and  slept  for  about  eight  years  at  an  engine 
house  of  the  fire  department  of  which  the  defendant 
was  captain.  He  then  moved  away  for  a  time,  but 
again  took  up  his  quarters  in  another  engine  house, 
where  he  lived  for  three  years,  and  until  he  was 
taken  with  the  illness  from  the  effects  of  which  he 
died  in  a  hospital.  The  defendant  had  him  removed 
to  fhe  hospital  and  took  carcj  of  him  in  his  last  illness. 
Before  his  death,  he  turned  over  to  the  custody  of 
the  defendant  United  States  four  per  cent,  registered 
bonds  to  the  nominal  amount  of  $23,500,  together 
with  checks  to  the  amount  of  $2,350  for  interest  due 
upon  these  bonds,  which  he  had  never  collected.  He 
also  turned  over  to  the  defendant  books  of  deposit 
showing  deposits  in  the  savings  institutions  of  Penn- 
sylvania and  Massachusetts  of  about  $29,000.  After 
his  appointment  as  administrator,  the  defendant,  with 
the  consent  of  the  complainants,  turned  these  deposit 
books  over  to  administrators  appointed  in  the  respec- 
tive States,  by  whom   the    money    has   been    collected. 

The  defendant  was  examined  as  a  witness,  and 
testified  in  relation  to  the  deceased  as  follows:  *^He 
was  very  close ;  never  spent  a  cent  for  clothes  or 
any  thing  else  that  he  could  avoid;  dressed  in  the 
plainest  manner;  slept  at  the  engine  house  for  years, 
and  ate  at  the  cheapest  boarding  houses,  paying  for 
them  by  the  meal.  From  my  acquaintance  with  him, 
I  don't  think  it  cost  him,  for  years  before  his  death, 
exceeding  from    twelve    to    thirteen    dollars   a   month  to 
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live.  He  would  buy  his  clothes  and  shoes  from  houses 
which  sold  goods  that  had  been  damaged  by  fire. 
If  I  understand  the  meaning  of  the  word  "miser," 
I  should  say  he  was  emphatically  one,  and  I  oilen 
called  him  so  to  his  face  iq  his  lifetime.  He  for 
years  had  a  constant  fear  of  dying  in  the  poor  house. 
I  never  knew  him  to  buy  any  thing  on  a  credit. 
I  remember  I  would  sometimes  buy  little  things  for 
him,  such  as  medicine,  on  credit,  and  he  would  have 
me  to  go  and  pay  for  it  as  soon  as  possible.  I  ihink 
he  always  paid  as  he  went."  The  defendant  also  stales 
in  his  answer  that,  upon  his  qualification  as  admin- 
istrator, he  at  once  advertised  for  creditors  to  present 
their  claims,  and  that  the  only  claims  presented  which 
were  created  in  the  intestate^s  lifetime  were  the  ac- 
counts of  the  doctors  for  medical  services  during  his 
last   illness. 

These  facts  do  show  to  a  moral  certaiuty,  and  al- 
most demonstrate,  that  there  are  no  debts  against  the 
estate  outstanding  and  unpaid.  There  is  proof,  more- 
over, tending  to  show  that  the  complainants  belong 
to  a  class  which  make  their  living  by  daily  labor, 
that  they  have  no  friends  in  this  State  to  go  their 
security  on  refunding  bonds,  and  that  they  are  unable  to 
give  such  bonds  as  our  statute  requires.  And  the  ques- 
tion is,  whether  the  court  of  chancery  has  the  power  to 
relieve  them  from  the  requirements  of  the  statute 
under  the  circumstances,  and  compel  the  administrator 
to  distribute  the  assets  within  the  time  allowed  for 
the   filing  of  claims   against   the   estate? 

"  No     executor    or    administrator,"    says    the  Code, 
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section    2311,   "shall   take,  hold   or  retain  in  his  hands 
more    of    the    deceased's    estate    than    amounts   to   his 
necessary   charges    and    disbursements,   and    such   debts 
as    he   shall   legally  pay   within    two  years  after  admin- 
istration  granted;     but   all    such    estates    so    remaining 
shall,   immediately   after   the    expiration    of   two   years, 
be    divided    and    paid    over    to   the   person    or   persons 
to    whom    the    same    may   be    due    by   law   or   by   the 
will    of  the   deceased."       By   section    2312:     "Any  dis- 
tributee  or  legatee   of  the   estate   may,    after   the   ex^ 
ration   of  two   years   from  the    grant    of   letters,   apply 
to    the   county,  circuit  or  chancery  court  of  the  county 
or    district   in    which   administration    was   taken    out,  to 
compel  the  payment  of  the  distributive  share  or  legacy." 
These    sections,   it   will    be    noticed,   do    expressly    pro- 
vide  for   the     distribution    of    estates    before    the   time  v  t 
allowed    by   law    to    creditors    for    filing   their   claims, 
which    is   two   years   and    six    months   for   creditors  re-                           i 
siding   in    the    State,    or    three    years    and   six    months                          I  J 
for    non-resident    creditors.       The    Code,   section    2315, 
points  out   the    mode    of   proving   heirship.       The   next 
section,    2316,    is:     "But   every  legatee  and  distributee, 
before   receiving   his   portion    of   the    deceased^s   estate, 
or  some   other   for   him,   shall   give   bond   with    two   or 
more    able    sureties,   in   a   penalty   double    the   amount 
of   his   share,   payable    to    the    State,   conditioned   that 
if  any   debt    or    debts    truly   owing    by   the     deceased 
shall  be  afterward  sued  for  and  recovered,  or  otherwise 
duly   made   to   appear,   said   legatee   or   distributee  shall 
refund    and   pay  his  ratable  part  of  such  debt  or  debts 
out  of    t]ie   part   or   share   so   allotted   to   him."       Sec- 
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tion  2317  requires  the  executor  or  administrator  ^' 
bring  the  refunding  bond  into  court  at  the  next  terra 
after  its  date,  to  be  spread  on  the  minutes,  and  filtMl 
with  the  clerk.  Section  2318  is:  "Where  an  exer- 
utor  or  administrator  has  pleaded  fully  administered], 
no  assets,  or  not  sufficient  assets  to  satisfy  the  plain- 
tiiF\s  demand,  and  such  plea  has  been  found  in  favor 
of  the  defendant,  and  judgment  has  been  recovertd 
against  him  to  be  levied  of  the  assets  of  the  de- 
ceased, the  creditor,  on  his  motion,  may  have  a  scire 
facias  against  the  obligors  in  such  bond  to  show  cause 
why  execution  should  not  be  issued  against  them  for 
the  amount  of  the  judgment."  Section  2319,  is:  "And 
if  there  shall  be  judgment  against  the  defendants  to 
the  scire  Jacias,  or  any  of  them,  execution  may  issue 
thereon  against  the  proper  goods  and  chattels,  land.-? 
and    tenements   of   such    defendant   or   defendants." 

The  refunding  bond  thus  required,  it  has  been 
held,  inures  to  the  benefit  of  creditors,  and  can  not 
be  sued  upon  at  law  by  the  personal  representative: 
RohinHon  v.  The  Chairman,  8  Hum.,  374^  Pea  v.  Way- 
goner,  5  Hayw.,  1,  23.  It  is  intended  for  the  protection 
of  creditojs  who  may  come  forward  after  the  time  for 
distribution,  and  should  be  taken  if  it  shall  be  nec- 
essary for  the  payment  of  debts:  Reid  v.  Huffy  9 
Hum.,  345,  361.  An  administrator,  it  has  also  been 
said,  is  neither  required  nor  allowed  to  pay  distrib- 
utees until  the  time  allowed  by  law  for  creditors  to 
sue  shall  have  elapsed,  unless  the  distributee,  ascer- 
taining or  approximating  the  value  of  his  shares,  shall 
tender   a  refunding   bond    with   good    security,    and   de- 
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nand  payment:  Morris  v.  Morris^  9  Heis.,  814,  821. 
A.nd  such  tender,  it  seems,  will  be  necessary  after  the 
lapse  of  two  years  to  put  the  administrator  in  default: 
WiUeford  v.    Watson,    12'Hei8.,   476. 

The   result^  of   the   statutory   provisions   and  the  de- 
cisions  thereon    is,   that   the   personal  representative  out 
of  court  can  not  be  required  to  pay  over  a  distributive 
sbare   without  a   refunding  bond,  but  the  court,  having 
the   necessary  jurisdiction,  may  compel  him  to  distribute, 
even    within   the  time  allowed  for  creditors  to  file  their 
claims,   in    which    case   the   court   shall   take   refunding 
bonds,   if,  to   use   Judge  Tnrley's  language  cited  above, 
in    Reid  v.   Huff,   "it   shall   be   necessary  for   the  pay- 
ment  of  debts/'      The    personal    representative    judges 
of    the    necessity   of   taking   a   refunding    bond   if   the 
court   does   not   intervene.       But   if  the   legatee  or  dis- 
tributee  proceeds  under  section  2312,  or  if  the  personal  » | 

representative,  after  final  settlement  in  the  county  court, 
pays   or  is   compelled   to   pay   into   court  the   funds   in  j  | 

his  hands,  it  is  obviously  for  th^^  court  to  judge  of 
the  necessity  of  a  refunding  bond.  The  personal 
representative  could  not  resist  the  orders  or  decrees 
of  the  court   for  the    money   upon   the   ground   that  a  I 

refunding  bond  had  not  been  given.  The  decree  of 
the  court  is  sufficient,  so  far  as  he  is  concerned,  to 
sustain   a   plea   of   fully   administered. 

If  this^be  true,  the  principal  difficulty  in  the  way 
of  the  relief  sought  in  the  case  before  us  is  removed. 
For  it  may  be  conceded  at  once  that  the  court  could 
do  nothing   which   would  expose  the  administrator  and 

hiB  sureties  to   danger  of   loss,   or  deprive  them  of  uny 
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of  the  safe-guards  given  by  statute.  And  the  real 
question  in  the  case  is^  whether  the  personal  repre- 
sentative is  sufficiently  protected  from  the  claims  of 
creditors,  by  a  decree  of  the  chancery  courts  at  the 
suit  of  the  legatees  or  distributees,  ordering  him  to 
pay   the   money   into   court? 

The  statute  authorizes  the  courts  named,  upon  the 
application  of  a  legatee  or  distributee,  to  compel  the 
pergonal  representative  to  pay  the  money  or  assets  of 
the  estate  into  court  before  the  time  has  expired  which 
is  allowed  by  law  for  the  filing  of  the  claims  of 
creditoi*s.  The  order  or  decree  rendered  in  such  a 
case  would  be  binding  upon  the  personal  representative, 
whether  a  refunding  bond  was  required  by  the  court 
or  not,  and  would  equally  sustain  a  plea  of  fully 
administered  to  a  subsequent  suit  by  a  creditor.  The 
taking  of  the  bond  rests  in  the  discretion  of  the  court, 
and  not  in  the  will  of  the  personal  representative, 
and  as  a  matter  of  fact  is  rarely  ever  required.  The 
power  of  the  personal  representative  to  demand  a  re- 
funding bond  ceases  when  the  jurisdiction  of  the  court 
attaches. 

The  statute,  it  is  true,  gives  jurisdiction  to  the 
county,  circuit  or  chancery  court  "after  the  expiration 
of  two  years  from  the  grant  of  letters.^'  The  pro- 
vision as  to  the  time,  this  court  has  said,  is  merely 
directory:  WiUeford  v.  Watson,  12  Heis.,  4J6.  But 
if  it  were  otherwise,  the  statute  does  not  deprive  the 
court  of  chancery  of  its  inherent  jurisdiction  over  the 
administration  of  estates,  which  is  reserved  to  the  court 
by   the   Code,   section    4279.      That    court,   at   the   in- 
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stance   of  any   of  the   parties  interested,  may  take  cog- 
nizance  of  matters  of  administration  at  any  time.     The 
delay   of    two   years    is    given    to   enable   the   personal 
representative  to   realize   assets,   and  for  the   benefit  of 
creditors,   and    is    a    reasonable    period,    as    a  general 
rule,    for  these    purposes.      If,   however,   the    assets  of 
the   estate   are   all   in   money  or  effects  readily  convert- 
ible  into    money,   and    there    are    no   debts,   as  would 
be    the  case   where   the   intestate   was  an  infant  of  ten- 
der years  in   the   custody   of    it^  parents,   no   necessity 
would  exist   for  the  delay  of  two  years,  or  the  require- 
ment  of  refunding   bonds.       The  parties  entitled  would 
have   a   right   to   demand  distribution  at  once,  and   the 
court   of  chancery   would   have  jurisdiction  to  order  it. 
In   this   view,   the   question    before    us,   the   admin- 
istrator   admitting    that    the    assets    of   the   estate   are 
realized   or  at  once  realizable,  is  one  of  fact;    does  the  i.\ 

proof  satisfactorily  establish  that  there  are  no  debts? 
In    the    case    of    an    infant    intestate   of  tender  years,  ^1 

suggested   above,  there   would   be  absolute   certainty  of  ^* 

the  absence  of  debts.  In  the  case  before  us,  there 
is  a  moral  certainty  of  the  same  fact.  'And  moral 
certainty,   not    absolute    certainty,   is    all    that   can   be  J 

required  in  the  administration  of  justice.  The  admin- 
istrator will  be  protected  from  liability  to  creditors 
by  the  decree  of  the  court,  and  there  are,  in  all  human 
probability,   no   creditors   of  the   estate. 

The  chancellor's  decree  will  be  affirmed  with  costs, 
the  administrator  to  be  allowed  the  costs  out  of  the 
assets  of  the   estate. 
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J.   B.  Wilder  &  Co.  v.  S.   C.  &  C,   M.  Wii^ox. 

1.  Sale  of  Goods.    Bower  to  resell.    Sub-vendee,     Title  of,    A  oonditional 

sale  of  a  retail  stock  of  goods,  with  an  unlimited  power  in  the  wen- 
dee  to  i^eselly  enables  the  latter  to  give  to  a  hona  fide  sub-veodee  a 
good  title  as  against  the  original  vendor. 

2.  Same.    Same,    Bona  fide  purehojeer.    A  wholesale  firm  sold  a  retail 

Btook  of  drugs  and  fixtures  to  a  purchaser  partly  for  cash  and 
partly  on  time,  reserving  the  title  until  the  price  was  fully  paid, 
but  with  power  in  the  vendee  to  resell  and  control  the  proceeds, 
and  without  any  understanding  as  to  whether  the  vendee  should 
sell  at  wholesale  or  retail,  although  the  parties  may  have  con  tern- 
plated  that  the  goods  would  be  retailed;  the  vendee  proceeded  to  dis- 
pose of  the  drugs  by  retail,  adding  to  his  stock  from  time  to  time, 
until  only  a  small  remnant  of  the  original  purchase  remained, 
when  he  sold  this  remnant,  together  with  the  fixtures  and  new  stock, 
to  a  bona  fide  purchaser.  Held^  that  the  latter  acquired  a  good  title 
as  against  the  original  vendor. 

3.  QuEBB.     Conditwnal  Bale,    Public  policy,    Quere^  whether  a  conditional 

sale  of  a  stock  of  goods,  reserving  title  in  the  vendor,  but  giving  the 
vendee  an  unlimited  power  to  sell,  would  not  be  so  inconsistent  in 
its  terms,  and  so  contrary  to  public  policy,  as  to  render  the  condi- 
tion void? 


FROM    HARDEMAN. 


Appeal   in   erix)r    from   the   Circuit    Court    of    Har- 
deman county.      T.   J.   Flippin,  J. 

A.  M.  Lambeth,  Jr.,  and  F.  Fentress  for  Wilder 
&  Co. 

Wood   &  McNeal   for  Wilson. 

Cooper,  J.,  delivered   the  opinion   of  the  court. 

The    complainants,   who  are   wholesale   druggists  of 
Louisville,   Kentucky,   about    February   15,   1877,    sold 
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to    the  defendant^  S.  C.  Wilson,  a  retail  stock  of  drugs, 
^vHlch    they   had    previously    sold    to    one    Martin,   of 
Sooneville,    Mississippi,   and     had    been    compelled    to 
take   back.      The  sale   was   for   about   $850,  partly  for 
cash,   and    partly   on    time.       The    purchaser    removed 
the   goods  to   Middleton,   Tennessee,  and   continued   in 
the   retail   business   as   a   druggist  at  that  place,  adding 
from  time  to  time  about  $2,000  worth  of  drugs   to   his 
stock,  bought  principally  from  other  parties,  until  April 
15,    1878,   when    he    sold   out   to   his   brother,   the   de- 
fendant,  C.   M.  Wilson,  for   $700,  partly  in  satisfaction 
of    a   pre  existing   debt    and    partly     in    consideration 
of  the   assumption   and   payment   by   the   vendee    of    a 
debt   due    from   the   vendor   to   a   third    person.       The 
contract  of  sale   was   in   writing,  attested   by  witnesses, 
and    the    purchaser    at    once    took    out   a   license   as   a 
retail   druggist,   and   continued   the   business,   adding  to 
the   stock   from    time    to    time,   until   March   24,   1879, 
when    the   present    attachment    bill    was   filed   by   com- 
plainants.      Two   agents   of  the   complainants   had  pre- 
viously,  during    the    year    1878,   visited   Middleton   to 
see   about  the   debt   due  from  defendant,  S.  C.  Wilson, 
to   complainants,   and    were   advised   of  the   sale   of  the 
stock   by   8.    C.   to   C.    M.  Wilson.       The   original  bill 
and   a  subsequently   amended  bill   sought   to   reach   the 
goods    and    effects    attached,    partly   upon    the    ground 
that   the   sale   from    S.    C.   to   C.    M.    Wilson    was   col- 
orable  and    fraudulent,   and    partly    upon    the    ground 
that   the   title   to   the   drugs   sold   by   the   complainants 
to   S.    C   Wilson   had   been   retained   by   the  complain- 
ants  until   the   purchase  price   was    fully   paid.       Upon 
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fiual  hearing,  the  chancellor  dismissed  the  bill,  but 
gave  complainants  a  decree  against  S.  C.  Wilson  for 
the  unpaid  balance  of  their  debt  against  him.  The 
complainants  appealed  from  the  decree  dismissing  the 
bill.  The  Referees  have  reported  in  favor  of  aflSrm- 
ance,  and   the   complainants  except. 

The   proof   is  clear   that  the   defendant,  8.  C.  Wil- 
son,  was   indebted    to    his    brother,   C.   M.   Wilson,    at 
the   time  of  the    trade    between   them,   principally    for 
borrowed   money,   in   a  sum   larger  than   the   value    of 
the   stock   and   fixtures   sold;     that   in    consideration    of 
the   sale,    C.   M.   Wilson    agreed    to   assume,    and    did 
assume   and   pay  the   sum   of  $246,  due  by  S.  C.  Wil- 
son  to   a    third    person,   and    credited    the    residue   of 
the   purchase   price   on   his   debt  or  demand   against   S. 
C.   Wilson;    that  the  stock  so  sold  was  at  once  turned 
over  to   the   purchaser,    who    procured    a    license,   aud 
proceeded  to  carry  on  the   business   for   himself  openly, 
and    with  the   knowledge    of    complainants;     and   that 
he    continued    in    the    business,    adding    to    the    stock 
from   time   to   time,    until  closed  up  by  the  proceedings 
in   this   case.       Under   these   circumstances,   we    concur 
with   the   chancellor  and    the    Referees   in   the  opinion 
that   the   complainants  have  failed   to   make   out  a  case 
of  fraud   in   fact,   in    the    sale    of    the    one    defendant 
to   the   other.      The  sale   was  an  open  one,  for  a  siiflB- 
cient   consideration   paid,  and   not   merely   colorable,  or 
intended    to   secure   any    benefit   to   the   vendor. 

The  bill  alleges  that  complainants  proposed  to  de- 
fendant, S.  C.  Wilson,  originally  to  take  the  stock  of 
drugs   in   Martin's  hands,   remove  them    to   Middleton, 
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where   he  lived,   and  sell   them  out    for    complainants, 
which    proposition    was    refused    by    him.       But,    the 
bill    continues,   the   said   defendant    "  proposed   to    your 
orators   that   he   would    take   said    stock    of    goods    at 
wholesale   prices,   if  your  orators  would   give  him  time 
to    sell   them,   and    pay   your  orators  the  price   agreed 
upon    at   wholesale,   and   he    retain    all   the    profits    he' 
could   make   out  of  the  goods.      Your  orators,  through 
their  agent   and   partner,  Thos.   O'Mara,  agreed  to  the 
proposition,  with   the   understanding,  which   was  agreed 
to    by   the    defendant,   S.   C.   Wilson,    that    said    stock 
of    goods,   together    with   any   and    all    additions    that 
might   become   necessary   to   be   made   to   said   stock  of 
goods   to    run   a  country  drug   store,  together   with  the 
fixtures,    accounts,    notes    and    moneys,   should   be   and 
remain    the    property   of  J.    B.   Wilder    &    Co.,    until 
said   stock    of    goods   was   paid    for    in    full.''       These 
allegati(ns   are   denied  by  the  defendant,  S.  C.  Wilson, 
in     his    answer    and    deposition.       O'Mara    testifies    as 
follows:     "I   agreed   to   sell   it  (the  stock   of  drugs)  to 
him   for   one  third   cash,   the    balance   due    during    the 
following    ^winter,    the    stock    to    be    considered    ours 
until    paid    for    in    full.''       This    witness   admits   that 
there   was   no    such    agreement   as   to   the   only   bill    of 
goods   afterward  sold   by  complainants  to  8.  C.  Wilson. 
He    further   says,    "there   was   no   understanding   as   to 
whether   Wilson  should  sell   the   goods   at   wholesale  or 
retail,   the   only  agreement   being   that   they   should   be 
ours   until   paid   for."      He  is  asked:     "Was   it  under- 
stood   between   you   and    Wilson    that    as    fast    as    he 
could   sell   the   stock   at   retail,  he   was  to   pay   you  for 
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the  stock?"  His  answer  is:  "No,  sir;  he  was  to 
pay  a  third  cash,  and  the  balance  during  the  follow- 
ing winter." 

The  Referees  find  that  the  title  of  the  goods  sold 
was  to  be  retained  until  the  purchase .  price  was  paid, 
and  that  "  the  parties  contemplated  that  the  goods 
should  be  retailed."  They  hold,  as  matter  of  law, 
that  the  reservation  of  the  title  of  a  stock  of  goods 
in  the  vendor,  where  the  purchaser  has  the  power  to 
sell,  is  void  as  against  public  policy.  The  defendants 
have  not  excepted  to  the  finding  of  fact,  but  the 
complainants   have   excepted   to   the  conclusion   of    law. 

It   is  the   settled   law  of  this  State   that  a  contract 
for   the   sale   of   personal   property   is   valid,   by   which 
the   possession   passes  to   the   purchaser,   while   the  title 
is   retained   by  the   seller  until   the   purchase   money  is 
paid.       But   a   sale   of  such   property  by  the  purchaser 
would    be    a    conversion,   and    the    sub-vendee    would 
acquire   no   title:     Houston    v.   Dyohe,   Meigs,   76.      On 
the   other   hand,   our    courts  have   also   held  that   if  a 
person  is  put  in  possession  of  personalty  by  the  owner, 
add   at   the  same   time   clothed    with   the   usual   indicia 
of   title   which   give   authority   to   sell,   a   sub  purchaser 
may   acquire   a   title   good   against   the   owner:     Cherry 
V.    Frost,   7    Lea,    1;     Taylor    v.    Pope,   5   Cold.,   416. 
It   seems   to  follow  as   of   course,  that  if  the  purchaser 
of   such   property,   though    by   conditional   sale,    be   ex 
pressly   given    the   power  to   sell,  and   he  does  sell,  the 
sub- vendee   would   get   a   good   title.       And   the   courts 
of   New   York,    by   whom   conditional   sales   are   recog- 
nized  as  valid,  accordingly  hold  that   where  the  agree- 
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ment  confers  on  the  conditional  vendee  the  right  to 
sell,  or  a  right  inconsistent  with  the  continued  owner- 
ship of  the  original  vendor,  the  transaction  is  fraud- 
ulent as  against;  both  creditors  and  purchasers:  Sudden 
V.  Hazen,  31  Barb.,  650;  Fitzgerald  v.  Fuller,  19 
Hum.,   180;     Comer  v.  Oanningham^   77   N.   Y.,   391. 

There   is   a   conflict   among  the   authorities   in   rela- 
tion  to   the   validity   of    a   chattel    mortgage,   or   trust 
assignment   of  a   stock   of   goods   made   to   secure   par- 
ticular   debts,   by   the   terms    of    which   the   mortgagor 
or    assignor   is   to   remain    in    possession   of    the   goods 
with    power   to   sell   the   same   in   the ,  usual    course    of 
trade,   any   additions    to    the    stock   to   be    in    lieu    of 
the    goods   sold.      This  court  has  declared   such  assign- 
ments  to     be    invalid     as    against    public    policy,   and 
tending  to   delay    creditors:     TenneBsee    National    Bank 
v.    FIbbert,   9    Heis.,    153;     Nailer    v.     Young,    7    Lea, 
735.       There    is   a   similar   conflict    of    authority    over 
the    validity   of  a  conditional  salie  of  a  stock  of  goods, 
with   a   like   power    of    sale    in    the    usual    course    of 
business:     Levris    v.   MeCabe,    21    Am.    L.    Reg.,   217, 
and  note.     Some  of  the  authorities  sustain  the  validity 
of    such   conditional   sales   to   the   extent  of    the   prop- 
erty  not   sold   in    the   usual    course    of    business,   upon 
the   ground    that    the    sales    under    the    power   would 
simply   pass   the   title    of    the    original     vendor:     Bur- 
bank   V.    Crooker,    7   Gray,   158;     Rogers  v.    Whitehousey 
71    Me.,  222.      But  the  Supreme  Court  of  Connecticut, 
while    following   these   decisions,   in   Lewis  v.    McCabe, 
ui  supra,   pointedly    say:     "If,   however,    the    contract 
in    question    must    be    construed    to    mean     that    the 


554  JACKSON: 


Wilder  A  Co.  v.  Wilaon. 


plaintiff  (the  vendor)  authorized  McAvoy  (the  vendee) 
to  sell  the  property  as  his  own,  we  should  be  constrained 
to  hold  it  so  absolu'ely  inconsistent  with  the  retention 
of  title  in  the  plaintiff  as  to  waive  or  make  void 
the  condition/' 

In  this  State  we  have  no^  direct  decision  upon  the 
point.  There  is  an  intimation  in  one  case  that  this 
court,  in  analogy  to  its  holding  in  regard  to  trust 
assignments  as  above,  would  probably  treat  a  condi- 
tional sale  of  chattels,  with  power  in  the  purchaser 
to  sell,  as  tending  to  hinder  and  delay  creditors,  or 
as  contrary  to  •public  policy:  McOomba  v.  Ouildy  9 
Lea,  86.  And  there  is,  certainly,  a  striking  analogy 
between  a  chattel  mortgage  of  a  stock  of  goods  to 
secure  a  creditor,  with  power  in  the  mortgagor  to  sell, 
and  a  conditional  sale  with  a  reservation  of  the  title 
for  the  security  of  the  vendor,  with  a  like  power  to 
sell. 

The  contract  in  the  case  before  us,  as  set  out  in 
the  original  bill,  is  the  exact  equivalent  of  the  mort- 
gage or  trust  assignment,  which  our  courts  have  con- 
demned. The  stipulation  there  is:  "That  said  stock 
of  goods,  together  with  any  and  all  additions  that 
might  become  necessary  to  be  made  to  said  stock  of 
goods  to  run  a  country  drug  store,  together  with  the 
fixtures,  accounts,  notes  and  moneys,  should  be  and 
remain  the  property  of  J.  B.  Wilder  &  Co.  until 
said  stock  of  goods  was  paid  for  in  full."  The  proof, 
it  is  true,  and  the  report  of  the  Referees,  only  goes 
to  the  extent  of  showing  a  reservation  of  title  in  the 
goods  sold.       And   the   complainants'  own   proof  ehows 
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that  there  waa  no  agreemeut  as  to  -whether  a  sale, 
under  the  power  giveo  to  Ihe  vendee,  was  to  be  by 
wholesale  or  retail,  and  that  the  vendee  was  not  re- 
quired to  pay  over  the  proceeds  of  sale,  or  account 
for  them.  A  long  credit  was  given  for  that  part 
of  the  purchase  money  which  was  not  to  be  paid  in 
cash.  There  was  by  the  contract,  as  proved  and 
fouud,  a  reservation  of  title,  with  an  unlimited  power 
of  Bale,  and  absolute  control  by  the  vendee  of  the 
proceeds  of  sale.  The  facts  bring  the  case  within 
the  comment  of  the  Supreme  Court  of  Connecticut 
cited  above,  and  the  contract  must  be  construed  as 
giving  the  vendee  the  power  to  sell  the  property  as 
his  own.  Such  a  power,  as  said  by  that  court,  is 
"absolutely  inconBistent"  with  the  reservation,  and  the 
condition    is   necessarily   void. 

But  it  is  unnecessary  to  determine  in  this  case 
whether  the  condition  is  void  altogether  or  not.  It 
is  enough  that  the  power  of  sale  was  sufficient  to 
give  the  purchaser  a  good  title.  And  if  the  power 
to  sell  was  unlimited,  the  sale  under  consideration 
being  in  good  faith,  and,  as  we  have  seen,  for  a 
sufficient  consideration,  would  be  good.  The  Referees, 
it  is  true,  say  "the  parties  contemplated  that  the 
goods  should  be  retailed."  But  they  do  not  say, 
and  could  not  say  with  truth,  that  it  was  so  stipulated 
in  the  contract.  And  the  remnant  of  the  origlual 
stock  embraced  in  the  sale  to  C.  M.  Wilson  ia  shown 
to  have  been  only  worth  about  fifty  dollars.  The  fix- 
tures are  put  at  a  higher  figure,  but  there  is  no  pre- 
tense that   they    were   to   be   retailed.       Whatever   may 
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have  been  the  rights  of  the  complainants,  under  the 
reservation,  to  claim  any  of  the  property  which  thev 
could  have  found  unsold  in  the  hands  of  their  vendee, 
they  can  not  follow  any  of  those  goods  in  the  hands 
of  a  bona  fde  sub-vendee.  The  power  of  sale,  not 
being  limited  by  the  contract,  is  sufficient  to  protect 
the   sub>  vendee. 

The  exceptions  to  the  report  of  the  Referees  will 
be  disallowed,  and  the  chancellor's  decree  affirmed. 
The  complainants  will  pay  the  costs  of  this  court. 
The  costs  of  the  court  below  will  be  paid  as  directed 
by    the   chancellor. 


T.   P.   Winchester,   Trustee,   et  cU,  v.  J.   B.   Heis 

KELL  et  aL 

Attorney's  Lien  fob  Services.  Attaches  when.  Superior  to  8ub8e(iH£nt 
encumbrances.  Proper  parties.  In  December,  1876,  a  decree  was  ren- 
dered in  the  Supreme  Court,  declaring  a  lien  upon  certain  lands,  in 
favor  of  respondents,  in  this  suit,  for  serrices  rendered  in  defending 
and  quieting  the  title  to  said  lands.  An  order  of  reference  to  the 
clerk  and  master  was  had  to  ascertain  the  amount  due.  Pending  the 
litigation  in  the  original  suit,  T.,  respondent's  client,  executed  a 
deed  of  trust  to  one  W.,  trustee,  to  indemnify  and  save  harmless  cer- 
tain sureties  and  indorsers  of  T.  T.,  in  November,  1 876,  was  ad- 
judged  a  bankrupt  and  W.  was  made  assignee.  W.  was,  hj  comieDti 
made  a  party  to  the  above  mentioned  decree,  and  in  the  proceeding 
before  the  clerk  and  master,  appeared  and  cross-examined  and  in* 
troduced  witnesses,  etc.  The  land  was  sold,  bid  in  by  respondents,  and 
the  sale  confirmed,  W.  acquiescing  and  afterward  selling  the  equity 
of  redemption,  which  expired  by  limitation.  W.  and  the  holders  of 
the  indebtedness  under  the  deed  of  trust  file  this  bill,  attacking  the 
title  of  respondents  In  the  lands.    T.  and  the  sureties  and  indorsers, 
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for  whofle  indemnity  the  truRt  deed  was  executed^  are  insolvent  and 
have  never  paid  any  of  the  debts  for  which  they  were  liable. 

Heldj  firet,  that  the  holders  of  the  indebtedness  secured  by  said  trust 
deed  can  maintain  a  bill  of  this  character. 

Second,  That,  under  the  decisions  at  the  time  of  the  rendition  of  the 
decree,  there  could  have  been  no  question  as  to  the  existence  of  an 
attomey^s  lien  for  services  rendered  in  defending  a  suit  by  which 
lands  are  sought  to  be  recovered,  although,  under  later  decisions, 
sach  lien  does  not  now  exist. 

Third,  When  such  lien  does  exist,  it  relates  back  to  the  commence- 
ment of  the  service. 

Fourth,  Admitting  the  decree  declaring  a  lien  was  erroneous,  it  was 
law  for  that  case,  and  is  not  void. 

Fifth,  The  beneficiaries  under  the  trust  deed,  being  subsequent  en- 
cumbrancers, were  not  necessary  parties  to  the  proceedings  before  the 
clerk  and  master  to  enforce  said  lien. 

Sixth,  The  assignee  in  bankruptcy  was  the  only  necessary  party. 


FfiOM  SHELBY. 


Appeal   from   the  Chancery  Court  at  Memphis.      W. 
W.  McDowell,  Ch.  « 

EsTES  &  Ellett   for  complalDants. 


C.  HuME6  and  Habbis  &  Tubley  for  defendants. 
Cooke,  J.,   delivered   the    opinion   of  the  court. 

On  June  6,  1866,  one  D.  H.  Townsend  recovered 
a  judgment  in  the  circuit  court  of  Shelby  county 
against  one  W.  E.  Jones,  for  the  sum  of  $1,188.25, 
upon  which  execution  was  issued  and  levied  upon  the 
tract  of  land  now  in  controversy,  containing  about  six 
hundred  and  forty  acres,  and  then  of  the  estimated 
value  of  about   from   $30,000   to   $50,000. 

On  September   12,  1866,  said   land  was   sold   by  the 
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sheriff  under  said   execution  and   levy,   and   bid    ofiF   hj 
said   Townsend   at  the   price    of   about  f  1^242.        Jones 
died   before    the    expiration    of    the  two  years   allowed 
by   law   for   the   redemption  of  said  land,  and  the  time 
for  redemption  having  expired,  and  said  land  not  having 
been    redeemed^    Townsend     took     a    sheriff's    deed     to 
himself  therefor,   on  January  — ,  1869.       In  the   mean- 
time,     dower     in     said     land,    comprising     about     three 
hundred   acres   of  this   tract  and  including  the  mansion 
house,  etc.,  had  been   a&signed  to  Mrs.  Annie  L.  Jones, 
as   widow  of  said  W.   E.  Jones,  who   was   in  possession 
of    the    same,   and    said    widow   and    the   children    and 
heirs-at-law    of    said   Jones    also    had   some   tenants    in 
actual  possession    of   some  small   portions  of  said    laud 
outside   of   the   boundaries   of   said    dower.       Townsend 
took   possession  of  all  the   residue  of  said  lands   outside 
of  said    widow's   dower,   and   claimed  to  hold   the   same 
under   his  sheriff's  deed.       Thereupon,  on  February  16, 
1869,   said    Annie  L.   Jones,   widow,   and   the    children 
and   heirs- at- law    of   said   W.   E.   Jones,   deceased,    filed 
their  bill   in  the  chancery  court  against   said  Townsend, 
attacking   the   validity  of  said  sheriff's  deed   on  various 
grounds,   and    seeking    to    have    the    same   removed  as 
a   cloud    upon   their   title,    to   recover  the   possession  of 
the   portions    of   said   laud    so    taken    possession   of  by 
said   Townsend,   and    also    to    be    permitted   to   redeem 
the   land   by  paying  the   money   and   interest   bid  upon 
the   same   by   said   Townsend  at   said  sale.      To   defend 
this   suit,   Townsend    either   had,   in   anticipation   of  its 
being   brought,  or  did,  immediately  upon   its  institution, 
employ  Messrs.   Heiskell,  Scott  &   Heiskell,   a  firm  of 
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lawyers    then    practicing    in    Memphis,   to    defend    8aid 

suit   and   protect   his    title    to    said   tract   of    land,    and 

on    the    next    day   after    said    bill    was    filed,    viz.,   on 

February    17,  1869,   by  said    attorneys,  filed   his  answer 

and   made   the    same   a  cross- bill,   by   which   he   denied 

all    the   allegations   of  said    bill   by   which   his   sheriff ^s 

deed   was  attacked,  setting   up   the  same  and   the  steps 

taken  in  acquiring  it,  and  averred  that  the  same  vested 

an     indefeasible    title    in     him,    subject     alone    to    said 

widow'ia    right    of     dower;     averring   further   that   said 

complainants,   by   their   tenants,  had  actual  possession  of 

certain   portions   of  said  laud  outside  of  the   boundaries 

of    the    widow's    dower,   upon     which     they   had     built 

"shanties;''   that    said    widow   and   heirs  at-law   of  said 

W.   E.   Jones  were  committing   waste   upon  said    lands 

inside   of  the   boundaries   of  said   dower,  and   they  and 

their    said    tenants    were    committing   waste   outside   of 

the  same,  by  cutting  timber,  etc.,  and  seeking  to  enjoin 

said   widow,  heirs   and   tenants,  who   were  made   parties 

respondents    to    said    cross- bill,   from    committing    any 

further  waste  upon  any  portion  of  said  lands,  or  taking 

aoy   further   possession,  or   making  enclosures  upon   the 

same,   and   to   have  an   account    of    the    waste   actually 

committed,  and   a   decree   against    said   parties  for   such 

sum   as   would  compensate  him  for   the   damages   to  the 

land    and    the    value    of    the    timber    taken   by    them, 

and   that,   by   a  decree   of    the  court,   his  title   to   said 

tract   of  land   be   declared  and    his  possession  quieted. 

This  cause  was  severely  litigated  in  the  chancery 
court  until  in  1872,  when  relief  was  decreed  the  com- 
plainants   in     the    original     bill,    permitting    them    to 
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redeem  said  land,  and  they  having  bronght  into  court 
the  amount  of  the  redemption  money,  and  Townsend 
having  refused  to  receive  it,  the  complainants  had  a 
decree  investing  them  with  the  title  to  ^id  land,  and 
awarding  them  a  writ  of  posseesion,  and  dismissing 
Townsend's  cross^hil),  and  he  appealed  to  this  court. 
Pending  said  appeal  in  this  court,  to^wit,  on  June 
18,  1875,  Townsend  executed  a  deed  of  trust  to  George 
W.  Winchester  as  trustee,  by  which,  among  other 
things,  he  conveyed  the  tract  of  land  in  litigation  to 
him  to  secure  complainants,  May  &  Staley,  as  his  en- 
dorsers upon  certain  specified  indebtedness  to  the  other 
parties,   as  specified   in   said   trust  deed. 

On  November  28,  1875,  Townsend  filed  his  petition 
in  bankruptcy  and  was  duly  declared  a  bankrupt,  and 
complainant,  T.  P.  Winchester,  was  duly  appointed 
his  assignee  in  bankruptcy.  On  December  8,  1876, 
said  cause  was  tried  in  this  court,  and  a  decree  ren- 
dered by  which  the  chancellor's  decree  was  reversed 
and  the  complainants  were  adjudged  not  entitled  to 
any  relief,  but  relief  was  granted  upon  Townsend's 
cross- bill,  as  follows:  ''It  appearing  that  the  said 
TowDsend  is  entitled  to  the  relief  prayed  in  his  cross- 
bill,  to  have  his  title  declared  and  quieted,  it  is  there- 
fore adjudged  that  the  said  Townsend  has  a  good  title 
to  the  said  tract  of  land  and  premises,  by  virtue  of 
his  said  purchase  and  sheriff's  deed,  in  fee  simple." 
Said  injunction  was  made  perpetual,  and  the  decree 
then  proceeds  as  follows:  ''And  it  being  suggested 
to  the  court  that  the  title  of  said  Townsend  has  been 
assigned  to  Thos.  P.   Winchester,   his  assignee  in  bank- 
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ruptcjy   it  isy   with   the  consent    of    said  Townsend   by 
his    conned,  ordered  that  the  said  Winchester  be  made 
a    party   to  this   decree;    and  by   consent  this  cause  is 
remanded   to  the  chancery   court    of    Shelby  county  to 
take   order    in    relation   to    the    fund    paid  -  in^   and   to 
take  an   account  and   make   a  report  of  the  reasonable 
counsel   fees  of  counsel  Heiskell^  Scott   &  Heiskell^  for 
which   a   lien   is    hereby    declared    on    the    premises   in 
con troversy,  the  said  Winchester  asking  that  said  account 
be    taken    below/'      Townsend^    pending    this  litigation 
and   before  his   bankruptcy^  had  purchased  said  widow's 
dower   interest  in   this  land.       The  cause  was  remanded 
to    the    chancery    court    and    an    account    taken    upon 
very   full   proof  as  to   the  value   of   said   services  ren- 
dered  by   said    counsel    in    the    case,   said   Winchester^ 
the   assignee  in  bankruptcy  of  said  Townsend^  appearing 
and   cross-examining  the    witnesses    introduced    by   said 
attorneys    and     introducing     countervailing     testimony. 
Townsend   himself,   while   he  knew  about  these  proceed- 
ingS;  made   no  appearance^  and   even    refused   to  testily 
in    i*egard    to    said    fees    upon    the    application   of   his 
assignee   in   bankruptcy.  j 

The  master  reported  upon  said  reference,  that  $5,500 
was  reasonable  compensation  to  said  solicitors  for  their 
services,  and  that  they  had  been  paid  $200,  balance 
due  15,300,  which  report,  being  unexcepted  to,  was 
confirmed  and  a  decree  rendered  in  favor  of  said  at- 
torneys for  said  amount,  the  same  being  decreed  as  a 
lien  upon  said  land,  which  was  decreed  to  be  sold 
for  the  satisfaction   of   the   same,  subject  to   the  equity 

of  redemption*      Said    land   was  sold,  in  obedience   to 
36— VOL.  16. 
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said  decree,  on  October  13,  1877,  and  purchased  by 
said  solicitors  at  the  price  of  96,300,  the  amoant  of 
their  said  decree.  The  master's  report  of  said  sale 
being  unexcepted  to  was  confirmed,  and  the  title  di- 
vested out  of  the  said  Townsend,  or  said  Winohester, 
assignee  in  bankruptcy,  and  all  parties,  both  com* 
plainants  and  respondents  in  said  cause,  and  vested 
in  said  Heiskell,  Scott  &  Heiskell;  said  assignee  in 
bankruptcy  acquiesced  in  said  proceedings  and  sale, 
and  afterward  sold  the  equity  of  redemption,  which 
was  purchased  by  the  complainant,  the  DeSoto  Insurance 
Company.  AH  parties  permitted  the  time  for  redemp- 
tion to  expire  without  any  attempt  to  redeem  said 
land. 

George  W.  Winchester,  the  trustee  in  the  before 
mentioned  deed  of  trust  executed  by  Townsend,  on 
June  18,  1876,  having  died  without  any  attempt  to 
execute  said  trust,  T.  P.  Winchester  was,  by  a  decree 
of  the  chancery  court,  appointed  trustee  in  his  stead, 
in  1879,  who  pi*oceeded  to  sell  all  the  other  property 
conveyed  in  said  trust  deed,  and  on  February  12, 
1880,  he,  together  with  the  beneficiaries  mentioned  in 
said  deed  of  trust,  filed  this  bill  against  said  Heiskell, 
Scott  &  Heiskell,  seeking  to  attack  the  title  thus  ac- 
quired by  them  to  said  land  by  virtue  of  said  pro- 
ceedings and  decree,  and  to  have  the  same  declared 
void  and  removed  as  a  cloud  upon  the  title  of  said 
trustees  and  beneficiaries  under  said  deed  of  trust,  upon 
the  grounds,  as  alleged,  that  said  services  were  rendered 
in  a  defensive  suit,  and  hence  no  lien  existed  in  favor 
of    solicitors.      Second,   that    neither  said   Townsend  or 
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said  complainants  were  made  parties  in  any  appropriate 
way  to  said  proceeding.^!  nor  were  there  any  appro- 
priate proceedings  under  which  said  inquiry  could  be 
had;  and  third,  that  so  far  as  said  assignee  in  bank* 
raptcy  was  concerned,  his  was  a  contingent  interest 
under  the  trust  deed,  and  this  was  the  only  right 
said  assignee  did  or  could  represent  in  said  suit,  and 
that  he  did  not  even  represent  the  equity  of  redemp- 
tion  in   said  property. 

The  bill  also  alleges  that  there  was  a  special  contract 
existing  between  said  solicitors  and  Townsend  by  which 
they  had  agreed  to  attend  to  said  litigation  for  $1,000. 
The  answer  denies  all  the  allegations  of  the  bill  upon 
which  relief   is    sought  specifically.      The  condition  of 
the   deed  of   trust  is  as  follows)    '^Whereas,  Ben  May 
is   bound   for  me  as  endorser    upon   the  following    de- 
scribed   notes    and    bills,    to- wit''   (setting    them  out);  j 
^'and,   whereas,  I  am   also    indebted   to  said   Ben   May                         I 
in    the   further  sum   of  $526.41  by  note  held  by   him,''                         | 
etc.      '^And,  whereas,  also,  W.  S.  Staley  became  bound 
for  0ie  as  my  surety  oo    an   appeal  bond,"    etc.,   (de- 
scribing   it,    the    amount    being    about    $8,000),    ^^and 
being    desirous    to    indemnify    and    save   harmless    the                        f 
said  May  and  Staley  from   the  liability  thus    incurred 
as  surety  and   endorser,   now,  if   said    parties   shall   be 
constraiued    to    pay    off    and   discharge    any    of    these 
liabilities,   and   I   shall    fail    to    reimburse    the  amount 
thus  paid   within  a  period  of  two  years  from  the  date 
of  these  preseets,  then  I  authorize  said  trustee  to  sell," 
etc.,  ''to  raise  money   adequate    for    the    payment  and 
discharge  of   such  liabilities.      The    trustee  will    apply 
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the  proceeds  of  this  sale^  firsts  to  the  peyment  of  the 
costs  of  execution  of  this  trust;  second,  to  the  pay- 
ment of  these  liabilities,  or  such  as  have  accrued  and 
fallen  upon  said  endorser  and  surety,  it  being  intended 
to  place  them  both  on  an  equal  footing;  and  lastly, 
pay   the  remainder,   if  any,   to   me,"   etc. 

Said  Townsend  and  said  surety  and  endorser,  Staley  and 
May,  are  all  utterly  insolvent,  and  neither  of  them  have 
ever  paid  anything  upon  said  indebtedness,  and  it  is  in- 
sisted by  the  respondents  that  this  is  a  mere  indemnity 
mortgage,  and  as  said  May  and  Staley  have  not  paid  any 
portion  of  sard  indebtedness,  and  could  not  enforce  the 
execution  of  the  same  for  their  own  benefit,  and  con- 
sequently the  holders  of  said  indebtedness  upon  which 
they  are  respectively  endorser  and  surety  cAn  have  no 
better  right,  and  hence  neither  they  nor  the  trustee 
can  enforce  the  same  for  their  benefit,  that  the  con- 
dition of  said  mortgage  has  not  been  broken,  and 
consequently   this   bill   can   not   be   maintained. 

Without  entering  into  any  discussion  of  this  question, 
we  are  of  opinion,  as  well  from  the  terms  of  the  mort- 
gage itself,  above  cited,  as  the  fieict  that  the  mortgagor, 
Townsend,  is  insolvent,  that  the  bill  is  maintainable 
by  complainants  to  the  mortgaged  property,  all  else 
out  of  the  way,  to  the  satisfaction  of  these  debts :  3 
Heis.,  525;    5  Cold.,  392;    Brandt  on  Suretyship,  383, 

The  next  question  presented  is  as  to  the  lien  of 
respondents  and  Its  superiority  over  that  of  the  deed 
of  trust  in  question.  Under  our  decisions,  as  they 
existed    up    to    that    time,   there    could    have  been   no 
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questiou  as  to  the  existence  of  the  attorney's  lien: 
Hunt  V.  McQanahan,  1  Heis.,  503;  PerJdna  v.  Per- 
Una,  5  Heis.,  95;  5  Heis.,  694;  2  Baxt.,  218;  12 
Heis.,  472;     4  Baxt.,   93. 

It  is  now,   however,  settled  that  no  attorney's  lien 

exists   for   services   rendered   merely  in   defending  a  suit 

by    which   lands  are  soaght  to   be    recovered   from   the 

client:     Garner    v.    Gamer,    1    Lea,    30;    Stanford   v. 

Andrews,   12   Heis.,  664;    Sharp  v.  Melds,  5  Lea,  326. 

It    is    also    well    established    that    where    the    lien 

exists  it  relates   to   the  commencement  of   the  service: 

Garner  v.    Gamer,  supra,   1   Heis.,  506;    3  Lea,  250, 

It    is   insisted,   however,   for  the   complainants,   that 

the   suit  in    which   the   lien  was.  declared  by  this   court 

was   a  purely  defensive  suit,  and  hence   no  lien  existed, 

and    the    adjudication    of    the  same   by   this  court  was 

coram  non  judice  and  void.      This  question   was  raised 

in    the    case    of    Sharp    v.   Fields,   5    Lea,   329,   where 

it   was  insisted    that    a    writ  of    error    could    not    be 

maintained   for   that  reason;     but  it  was  held   that  the 

party    was    entitled    to    prosecute    the  writ  to  reverse 

the  judgment  declaring  the  lien.     It  was  said,  however, 

that   this   would   be  so  whether  the  judgment  was  void  | 

or   merely   erroneous,  and   the    question   was   not   there 

decided.       We   are   of  opinion   that  the   adjudication  of 

the    existence    of    the    lien    by    this    court,   uuder  the 

state  of  pleadings  in   that  case,   was  not   void,  even  if 

it   were  conceded   to   have   been  erroneous.      But  there 

was  active    relief    in    regard    to   the   title   to   the  land 

in  question  sought   and   obtained   by   the  cross-bill  and 

decree  thereon,  as   we   have  above  seen,  and  if  it  were 
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granted  that  the  decree  declaring  the  lien  was  erro- 
neousy  it  was  at  all  events  the  law  of  that  case. 
But  it  might  be  held,  even  under  the  present  state 
of  oar  decisions,  to  have  been  correctly  adjudged.  The 
lien  of  the  respondents  must  consequently  be  now 
considered  as  valid  and  subsisting,  and  related  to  the 
date  of  fiHng  the  answer  and  cross- bill,  and  was  con- 
sequently superior  to  that  created  by  the  mortgage 
in  question,  which  was  executed  seveiral  years  afterward 
and  pending  the  litigation,  which  was  consequently 
notice  to  the  complainants,  and  they  were  bound  by 
the  adjudications  in  that  case. 

The  beneficiaries  in  said  mortgage^  being  subsequent 
encumbrancers,  were  not  necessary  parties  to  the  pro- 
ceeding to  enforce  said  prior  lien :  Brown  v.  Mereer,  10 
Hum.,  359;  Jiinw  v.  Mima,  1  Hum.,  425;  1  Daniel 
Chan.  Plead,  and   Practice,   214. 

Townsend  having  become  bankrupt  pending  the 
suit  in  which  the  lieh  Was  declared,  he  Was  not  a 
necessary  or  proper  party  to  the  proceeding  to  enforce 
it,  and  Winchester,  the  assignee,  was  the  only  necessary 
party:  1  Daniel  Chan.  Plead,  and  Practice,  215)  and 
authorities  there  ^ited.  And  he  having  appeared,  both 
in  this  court  and  in  the  court  below,  and  assented 
to  the  order  remanding  the  cause  for  the  purpose  of 
ascertainiiig  the  amount  of  the  fee  and  its  enforcement 
in  said  chancery  court,  and  having  voluntarily  become 
a  party  to  said  proceedings  and  litigated  the  same  in 
said  court  and  acquiesced  in  the  decision,  can  not 
now  be  heard  to  question  them.  But  if  this  were 
not  so,  the   assignee,  being  the  only  necessary  party  to 
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said    proceeding,  is  the  only   one   who  eoald  oomplain, 

which   he  has  not  done,  bot  as  we  have  before  seen, 

acquieeced   and   sold   the  equity  of  redemption.     While, 

as    we  have  seen,  the  benefieiaries  in  the  deed  of  trast 

were  not  necessary  parties    or    entitied    to    any  notice 

of    said    proceedings,   yet    the  proof  abandantly   shows 

that   in   point  of  fiiet  they   had   actual   notice   of  them, 

and    might,   if  they  had  chosen,  beoome  parties  to  the 

same,   wlneh  they  did    not    see    proper    to    do.      The 

reoord   (ully  establishes  that  these  respondents  not  only 

did   net  dedre  anything  more  than   their  jast  oompen- 

sation   for  the    services   which    they   had   rendered,   but 

sought  the  principal   beneficiaries  in   said   deed  of  trust 

and   arfforded    them    every    facility,   and    were    anxious 

that  they  should   protect   their  interests  by  taking  said 

property,  sulijeet  to   their   lien,  which  they  declined   to  i 

do.      Th^  were  present    ait    the    sale,  but   refused  to  \ 

bid    upon  ihe  property. 

It  is  alleged   by   the  bill  that  the  respondents  had  ) 

a  epecial  contract  whk  Townsend,  by  which  they  had 
agreed  to  defend  the  title  to  the  land  for  $1,000. 
This  is  positively  denied,  and  the  proof,  io  our  judg- 
ment, fails  to  establish  it.  W,  L.  Scott  was  the 
partner  of  the  firm  with  whom  the  contract  of  em- 
ployment was  made,  whatever  it  was.  He  had  pro- 
cured the  judgment  for  Townsend  under  which  the 
land  was  sold ;  had  superintended  the  proceedings  under 
which  tike  same  was  sold;  had  advised  the  course  to 
be  pursued;  had  prepared  the  sherifi's  deed;  had  ad- 
vised as  to  the  possession,  and  was  perfectly  familiar 
with  every  step  that  was  taken   in  the  matter.      And 
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he  testified   that    he    was    eogaged    by  Townsend   soon 
after   the   sale,   in    the    event    the   land   should   not    be 
redeemed,    to    see    to    the    perfecting    his  title  and    to 
defend     the    same    in    case    of   litigation.       He   farther 
testifies   that    no    such    contract,  nor   any   specific   con- 
tract,  was    made   with   him,  and   that  he  never  agreed 
to  any  such    terms.       Townsend    and    two    other    wit- 
nesses,   who    appear    to    have    been    his    clerks,  Spioer 
and    Staley,   have    testified    in    relation  to   the  matter. 
Townsend's    testimony   is    that    he    proposed   to   Judge 
Scott   that   he  would   give  him  $1,000  if  he  successfully 
defended   the   title   to   the    land,    and    that  Scott   made 
no  reply,   but    did    attend    to    the   suit.      One  of  the 
clerks,  who  professes  to   have  been  present  on  the  same 
occasion,   testifies   that  Townsend    proposed  to   Soott   to 
give   him  a   fee    of    $500    to     defend   said   suit,  and  a 
further  conditional   fee  of  $500  if  he  succeeded  in  pro- 
tecting the    title    to    the    land,  and   that  Scott  agreed 
to   the   proposition   and  accepted   it  in  terms,  while  the 
other   testifies  that  Townsend   offered   him  f  1,000,  con- 
ditioned  that    he    defended    the    title  successfully,  and 
that  Scott  agreed    to   accept  the  proposition.      One   of 
said   witnepses   says   this   was   before   and  the  other  that 
it   was  after   the  suit  had   been   brought. 

The  circumstances  all  tend  to  corroborate  the  testi- 
mony of  Judge  Scott.  The  property  as  we  have  seen, 
was  then  estimated  to  be  worth  in  the  neighborhood 
of  from  $30,000  .to  $50,000.  The  title  was  question- 
able and  the  suit  of  doubtful  issue.  It  is  scarcely 
probable  that  a  firm  of  able  lawyers  would  agree  to 
undertake  an   almost   purely  speculative  suit,  involving 
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that  amount,  for  so  small  a  proportion  of  the  amount 
involved,  conditioned  U[>>n  the  successful  result  of  the 
same,  while  the  client  only  risked  the  amount  of 
about  $1,242,  and  all  above  that  sum  would  be  a 
clear    gain   to   him. 

The    answer    and    cross-bill    was  filed   on   the   next 
day    after   the   filing   of  the   bill.       It   is  carefully   and 
elaborately  drawn,  and    is  such   a  presentation    of    the 
matter  of  defense  and   grounds  of  relief  sought  by  the 
cross-bill   as  no   attorney  could   investigate  and  prepare 
in    one  day,  unless  he   po.<^ssed  an  intimate  knowledge 
of  them    in    advance,    and    sustains    the    statement    of 
Judge   Scott,   that  he  bad  been  spoken  to  to  defend  the 
title    in   case  of  litigation,  and  had  been  preparing  well 
for    it.       Although   Townsend    testifies   that  he   made  a 
conditional    contract   with    Scott  to   pay   |1,000  in   the 
event  of  the   successful    termination    of    the    litigation, 
yet   he   further  testifies  that  he   paid   $590  of  said   fee 
before  it   was  terminated*      On   the  books  of  Heiskell, 
Scott    &    Heiskell,    there    appears    a    charge   made  by 
Scott   of  $600  as  a   retainer  in   said   cause,   which  was 
entered  about  six   months   after   the   bill   was  filed,  and 
on   the  same   day  a  credit   upon   said   books  to  Town- 
send    of    $50    on    account    of    said    fee.       This   is   the 
only   charge    in    relation    to    said    litigation   upon    said 
books,   and    which   we   think   indicates    that   no   specific 
amount   had   been   fixed     upon   at  that  time  as  the  fee 
to   be  charged   in   said    case,   else    it  would   have   been 
entered.       Both    of    the  other   partners,   J.   B.   and   C. 
W.   Heiskell,   testify  that,  although  they  often  conferred 
together   with    Judge    Scott    in   relation   to  the  amount 
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of  fees  ohargedy  ikst  1m  never  intimated  to  either  of 
them  that  he  agreed  upon  any  amonnt  to  be  charged 
in  said  oause,  and  all  of  them  teatify  that  they  often 
spoke  among  themselves  as  to  the  amount  of  the  fee 
they  would  be  entitled  to  charge  in  that  case  in  the 
event  they  were  socoessful,  and  that  they  expected  to 
charge  a  large  fee  in  that  event.  And  it  certainly 
was  a  case  that  justified  such  expectations. 

It  is  also  shown  by   the  testimony    of    both   Scott 
and  Townsend   (who   was  embarrassed   with   debts,    and 
the  I'espondeots  it  seems  beeame  somewhat  anxioas   to 
get  secority   for  their  fee),   that  pending  the  litigation, 
Scott  drew    up    a    mortgage    for    $4,000    and   sent   to 
Townsend  to  sign,  by  way  of  securing  the  fee  in  said 
cause,   which    both    testify   he    declined    to  do    because 
he  considered   the  charge  too    high,   but  Scott  testifies 
positively  that  he    did    not,  and    Townsend    does    not 
pretend   that  he  did,   at  that  time,  daim  that  he    had 
made    any    special   contract    as    to  the    amount   to    be 
charged,  .which   he    would    almost    certainly   have  done 
if  such   had   been   the  case;    nor  does  he  pretend  that 
he  ever  did,   in   presenoe  either  of    Scott  or  of  either 
of   the   partners,    at    any   other  lime,  claim   that  a    fee 
had    been    agreed    upon.       It    is    also    shown    by    the 
testimony  of   the    assignee    in    bankruptcy,  that    while 
the  litigation   in   the    chancery   court    to    ascertain    the 
fee  was  in  progress,  he  went  io  Townsend  and  requested 
him    to    testify   as  a  witness    in    regard    to    it,   which 
he  declined  to   do,  as  he  stated,  for  reasons  satisfactory 
to    himself.       It    is  a  legitimate    inference,   that  if    he 
had,   at   that  time,  alleged  that  he   had   a  special  con- 
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tract  irith  the  respondents  for  t(l,000  oonditional  iee, 
Baid  assignee  inniM  hmwB  bad  him  subpoanaed  and 
compelled  him  to  testify  to  that  fact.  These  «Te  Bome 
of  the  cireumstanoes  which  we  think  disparage  the 
testimony  of  said  witnesses,  and  sustain  that  of  Jadge 
Scott  as  the  true  statement  of  the  transaction.  The 
amount  of  the  fee^  we  think,  rested  upon  a  quantum 
meruit,  and  was  properly  ascertained  and  the  lien 
properly  enforced.  The  complainants  stood  by  and 
saw  the  time  for  redemption  expire  without  any  effort 
to  discharge  said  prior  lien  and  appropriate  the  residue 
of  the  property,  which  they  might  have  done.  The 
result  is,  the  title  of  the  respondents  to  the  land  in 
controvert  has  become  absolute  and  can  not  be  dis- 
turbed. The  chancellor  oame  to  the  same  conclusion 
and  dismissed  the  bill.  The  Referees  have  reported 
that  the  decree  should  be  reversed.  The  exceptions 
to  the  report  must  be  sustained  and  the  chancellor's 
decree   dismissing   the   bill   affirmed   with   costs. 

Fbeghak,  J.,  dissents. 


PETITION    TO    BEHEAB. 

Upon   petition  to   rehear,   Cooee,   J.,  said: 

This  cause  was  determined  at  the  last  term  of  this 
court,  and  a  petition  to  rehear  held  over  binder  ad- 
visement. The  petition  to  rehear  prasents  no  ques- 
tion that  was  not  fully  considered  on  the  former 
hearing)    and     upon    a    careful    reconsideration    of   the 
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questions  then  deoided^  a  majority  of  the  oourt  are 
satisfied  that  the  original  opinion  was  correct,  and 
adhere   to   it. 

The  petition   to   rehear   will   therefore   be  diamissed. 


Freeman  J.,  disiaents. 


J.  O.  Pierce  v.  John  Lawrence  el  oL 

ATToaNEY.  Lien  en  land.  Righis  of  third  poaHes,  The  declaration  of  a 
lawyer's  lien  on  land,  by  the  court  in  which  the  servioee  were  ren- 
dered, although  binding  on  the  parties  and  those  claiming  under  them 
pending  the  litigation,  will  not  affect  the  rights  of  a  third  person 
having  a  prior  lien. 


FROM    SHELBY. 


Appea]  from  the  Chancery  Court  at  Memphis.  W. 
W.   McDowell,  Ch. 

H.   F.   Dix  and   Henry  Craft  for  complainant. 

Humes  &  Poston   for  defendants. 

Cooper,  J.,  delivered   the  opinion   of  the  court. 

Bill  to  enforce  an  alleged  lawyer^s  lien  on  land 
for  professional  services.  The  chancellor  sustained  the 
bill  as  to  the  only  fee  now  in  controversy.  Upon 
the  appeal  of  the   defendants,  Lawrence  and   wife,  the 
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Referees   recommeDd  a    reversal    of   the   decree,   and   a 
cKsmissal   of  the   bill. 

On  April  15,  1868,  J.  M,  Tomeney  conveyed  to 
his  wife,  Fannie  A,  Tomeney,  by  deed  duly  proved 
and  registered,  the  land  on  which  the  lien  is  claimed. 
On     January   16,   1871,    Tomeney   and    wife    conveyed 

this   land    in    trust    to    secure  a   debt   due   to   the   de* 

• 

fendant,   Jane   Lawrence,  for  $10,000,  borrowed  money, 

^'hich   was  proved   and   registered  at  the  time,  but  the 

certificate  of  the  privy  examination  was  fatally  defective. 

The   officer,   who   took    the    probate,   afterward,   iq   the 

latter  parfi   of  the  year   1874,  corrected   the   certificate^ 

under  the  statute,  so   as  to   make  it   valid  in   law,   as 

held    by  this   court    in   BrinJdey  v.    Tomeney^   9    Baxt., 

275.       The   deed  seems  not  to   have   been   re- registered 

after  the   correction.       Upon   a  cross-bill   filed  in  that 

case   by   Lawrence   and   wife,   Jane,  the  trust  deed  was 

foreclosed,  and  the   property  bought  by  Jane  Lawrence 

at    a   price  which  satisfied  about  half,  or  less  than  half, 

of  her  debt,   the  sale  being  confirmed  and  title  vested 

accordingly.       The   present   bill    impounds  so   much   of 

the  purchase   money  at  this  sale  as   may   be   necessary  ' 

to    pay   the    complainant's    claim    upon    the    land,   for  i 

professional  compensation.  * 

In  April,  1871,  the  Memphis  &  Ohio  Railroad 
Company  filed  a  bill  against  J.  M.  Tomeney  to  charge 
him  with  certain  bonds  of  the  company  or  their  value. 
In  October,  1871,  the  company  filed  an  amended  bill 
against  Tomeney  and  wife,  attacking  the  conveyance 
of  the  land  in  question  to  the  wife  as  voluntary  and 
fraudulent,  and   seeking  to  subject  it  to  the  satisfaction 
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of  any  recovery  they  might  obtain  against  the  husband. 
In  January,   1871^   by  letter    written    on    the   10th  of 
that  month  and  received  in  February,  Fannie  A.  Tom- 
eney   employed  the  complainant^   Pieroe,  to  defend  this 
suit  for  her,  which   he  did  to  a  snoceasful  terminatioa, 
on    February    12,    1878,      The    bills    of   the   railroad 
company  had  been  filed  in  the  chancery  court  at  Mem* 
phis,  but  had   been   removed  by  the  defendants  to  the 
Circuit   Court  of  the  United  States  at  that  place.      In 
the  final  decree  of  that    court    dismissing  the  bill  as 
to   Fannie  A.  Tomeney  and  her  land,  npon   motion  of 
the  complainant,  a  lien    was   declared    on    the    decree 
in   his    &vor    against   the    land    for  reasonable  profes- 
sional   services    in    defending    the   suit.       The   present 
bill    was    filed    July    30,    1878,   to    enforce  that   liea. 
The  defendants,   Lawrence  and  wife,   were  not   parties 
to   the    railroad    suit.       At    the   time  the  complainsJit 
was  retained   in   that    suit   by  Fapnie   A.   Tomeney  to 
defend   for  her,   he   had   no  actual   notice  of  the  trust 
conveyance    of    Tomeney   and   wife   to  secure   the  debt 
of  Jane   Lawrence   for    borrowed    money,   and   did  not 
see  the   deed   until   the    certificate   had   been   corrected) 
in    the   latter  part   of    1874,   but  he  became  aware  of 
its   existence,  and  that  Tomeney  and  wife  admitted  its 
validity,  •  about  October,  1872.       His  oontention  is  that 
the   declaration  of  the   lien   in   his   favor  by  the  finstl 
decree  in   the  railroad    case    related  back  to  the  date 
of  his   retainer,   or  the  commencement  of   his  services 
for   her   in   the   cause,  and  gave   him   a  right  to  satis- 
faction for  his  reasonable  compensation  for   profesuonal 
services    superior    to    the   lien  of  the  defendant^  hae 
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I^cawrence,  under  her  trust  deed,  aniil  the  certificate 
of  probata  thei^eof  was  amended,  or^  at  anj  rate,  until 
I^e   had  actual   notice  of  the   existence  of  the   deed. 

The   lawyer's  lien  on  land  was  first  recognized  by 
t;hi8  court  in  Hunt  v.  McQanahan,  1  Heis.,  503.      The 
Ijill  in  that  case    was    filed    to    perfect  and   maintain 
±he  title  to  a  tract  of  land  bought  from  the  defend- 
ants  by   the  complainant^  and  thi*eatened  with  an  ex- 
ecution under  a  fraudulent  judgment.    Upon  the  petition 
of  the  counsel  of  the  complainant,  this  court  ^^clared 
a    lien   in   their  favor  on  the  land  for  their  reasonable 
compensation    for    professional    services    in   successfully 
prosecuting  the  suit.      The  equity  of  Uie  attorney  was 
said  to    grow    out    of  the    transaction,  and  the  court 
said:    "We  hold   that  an   attorney   is    entitled    to   an 
equitable   lien  on   the   property   or   thing  in   litigation 
for  his  just  and  reasonable   fees,  and  that   the   client 
can   not,  while  the   suit  is  pending,  so  dispose   of  the 
subject-matter   in   suit  as  t-o    deprive    the    attorney   of 
his  lien,   nor  afterward  to  any  purchaser  with  notice. 
The   pendency    of    the   suit    is  of   itself   notice  to   all 
persons,  and  the   lien  may  be  preserved  and  the  notice 
extended  by   stating  its  existence   in   the  judgment   or  i 

decree/'  * 

The  generality  of  the  language  thus  used  seemed 
to  imply  that  the  lien  existed  in  favor  of  counsel, 
whether  retained  by  the  plaintiff  or  the  defendant, 
and  to  give  a  lien  on  the  land  in  controversy  to  the 
lawyer  of  the  successful  party.  In  eonsequence  of 
this  construction  the  practice  of  the  eourts  was  for 
a  time  very   liberal,  and    the    lien    was    declared    in 
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favor  of   the   counsel  of    the  defendant  as  well    as    of 
the  plaintiff.      Upon   farther  conBideration,  it  was   seen 
that   this   extension  of  the   doctrine   could   not   be    sus- 
tained  upon   the    principles    of    the    original    decision, 
nor   upon    general    principles.       It    operated  as   a    re- 
straint 'upon     the     free    disposition    of   property^     and 
created  a  new  and  secret  trust,  not  only  unknown    to 
the  common   law,  but  not  warranted   by  its  principles, 
and    in    conflict  with    the    policy   of   our    registration 
laws.       It   was  therefore    held   by   this  court  that   the 
lien    exists    only  in  the  case    of    the   actual    recovery 
of  land   by  a  suit  instituted   for  the   purpose,  just   as 
at   common   law  the  lien  was  on   the  money  judgment 
recovered.      The    lien,    it    was    said,    is    declared     to 
exist  from  the  commencement   of   the  suit,   manifestly 
contemplating  a  suit  for  the  specific  property,  and  the 
doctrine,   although    an    extension    of    the    principle   of 
the   common   law,   may  be  sustained   upon  the  ground 
that  the  lis  pendens  is  notice  to  all  the  world  of  the 
plaintiff's  right,   and   no   great  harm  can   result    from 
carving  out  of  this   right  a  lien   in  favor  of  the   at- 
torney,   running    pari    passu  with   the   lien   of    the  lis 
pendens.      But  the   lis  pendens  is  no  notice  to  any  one 
of  the  defendant's  rights,   which   stand   precisely  as  if 
no   suit  were  pending,  and  consequently  a  lien  on  that 
right,   without    contract,   would    be    without    any   rule 
or    analogy    to    support    it,   besides    being    in    conflict 
with   the  policy  of   our   registration   laws:     Oamer  v. 
GameTy    1    Lea,    29;    Sharp    v.    Fields,  6    Lea,  326. 
And  if  the  suit  is  not  for  specific  land,   or  does  not 
impound    the    property   in    litigation    by  some  process 
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which  places  it  within  the  custody  of  the  court,  there 
can  be  no  lien,  even  for  the  plaintiff's  counsel: 
Skarpe  v.  Allen,  11  Lea,  518.  And  see  Brawn  v. 
Bigley,   3  Tenn.   Ch.,   618. 

In    view    of   these    principles  and   adjudications,   it 
18    clear   that   the  complainant  did  not  acquire  any  lien 
on    the   land   in   controversy   by   his   retainer    and    ser- 
vices  as   a  lawyer   in   defending   the   suit  of  the  Mem- 
phis   &    Ohio    Railroad    Company   against   Fannie    A. 
Tomeney,   and   that  the  court  was  in  error  in  declaring 
the    exist-ence   in   his    favor    of    such    a    lien.       It    is 
contended,  however,  that   although   the  declaration  may 
have    been    erroneous,    yet    it    is    binding    upon    the 
parties   as   res   adjudicata.       The    original    decision    of 
this  court   in   Hunt  v.  McQanahan,  it  will   be  noticed, 
is   expressly   put    upon   the   ground    that    the    lawyer's 
lieu  grows  out  of  the  transaction,  and  is  created  by  the 
lis    pendens   of   the   suit,   and   is  only   "preserved   and 
the   notice   extended    by    stating    its    existence    in    the 
judgment  or  decree."      In  other  words  the  lien   is  not  j 

the  result  of  the  declaration  by  the  court  as  an  ad- 
judication, but  of  the  actual  services  in  the  particular 
case,  which  services  give  the  lien,  and  the  declaration 
of  the  court,  by  stating  its  existence,  only  extends 
the  notice  of  the  lien  beyond  the  lis  pendens.  In 
my  opinion  this  is  the  only  ground  upon  which  the 
declaration  can  stand.  It  is  not,  I  think,  an  adju- 
dication of  rights,  for  the  obvious  reason  that  there 
are  no  parties  before  the  court  t.o  give  jurisdiction 
of    the    matter    declared.       For,    as    a    litigation,   the 

proceeding  can   only   be  considered,   between   the    law- 
37— VOL.  16. 
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yer    and   hiH   clieDt,   as  begun  by   the   motiou    of     the 
lawyer,   and   of  which   the   client   has   no   notice.      The 
client    is  in   court   for    the    purposes    of    the    origiual 
litigation,   in   which   the   lawyer    represents    him.        He 
is   not  in    court  for  a  new  litigation  in  which,  as   this 
coui*t  has  held,  he  is  entitled  to  notice,  and  the  lawyer 
is    his    antagonist:     Perkins    v.  Perkins^   9    Heis.,     55. 
And    I   have    always    thought    it   to    be   a   fundamental 
principle   of  our  jurisprudence  that  a  judicial  proceed- 
ing   against    a    party   without    notice   is    simply    void, 
unless    expressly    authorized    by    statute.       And    when 
thus    authorized,    the    summary    judgment    must    show 
upon   its   face   all   the  facts  necessary  to  give  the  court 
jurisdiction,   and   make  a   valid  judgment.       If,  in  this 
particular   case,  the  judgment  has   recited   the   facts,  or 
if,   in   the  absence  of  such   recital,   the   court   looks  to 
the    record     of    the    original    case    for    the    facts,   the 
declaration    of    the    lien,    treated    as    an   adjudication, 
would  be   simply   void,  * 

I  am  of  opinion,  therefore,  that  the  complaniant 
is  not  entitled  to  any  lien  on  the  land  in  controversy 
by  reason  of  the  declaration  thereof  by  the  court  in 
the  final  decree  in  the  railroad  case.  But  my  brother 
judges,  over  my  dissent,  have  come  to  a  different 
conclusion  on  a  similar  declaration  in  the  case  of 
Winchester  v.  Heiskdlj  16  Lea,  556.  That  decision 
is  conclusive  upon  this  case,  and  the  complainant 
must  be  held  to  have  acquired  a  lien  on  the  land 
from  the  date  of  his  retainer,  as  between  him  and 
Fannie   A.   Tomeney. 

The  conveyance  of   Tomeney   and   wife  in  trust  to 
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secure  the  debt  of  the   defendant^  Jane  Lawrence,  was 
made   in   January,    1871,  and    therefore    antedates    the 
complainant^s    retainer    and    lien.       It    was    duly  and 
legally   probated,  but  the  certificate  of  the   officer,  who 
took   the   wife's    privy    examination,  was   defective,    so 
that    the    registration    was   not  good  as  against  credi- 
tors,  and   subsequent  bona  fide  purchasers  for  a  valu- 
able   consideration    without    notice:    Luier    v.   McRee, 
2    Leg.   Rep.,   61.       But  the  equity  of  the  beneficiaiy 
in    the  trust  deed,  if  eventually  perfected   by  the  cor- 
rection   of    the    certificate,   would  prevail  over   a   sub- 
sequent   sale    in    satisfaction    of   a    pre-existing    debt 
with   notice  of  the   equity,  and   a  fortiori,  of  a  subse- 
quent lien   created    to    secure    such   a  debt  with    like 
notice:     Chotenkemper  v.    Oarwr,  9   Lea,   280;     Jarman 
V.    Farley,   7    Lea,   141.       The    complainant's   lien    was 
created  by  the   decree   in    1878,  to  secure  a  debt  then 
existing  for    his    professional    services,   at  which    time 
the    trust    deed    had    been   perfected   by   the  corrected 
probate  in   1874,  he  having  notice  thereof.      The  trust 
deed,   under  these  circumstances,  even   if  never    regis- 
tered  under  the  corrected  certificate  of  probate,  would 
have   priority  over    the    complainant's   lien,  considered 
as    created    at    the    date    of    the   decree   declaring   it: 
KirJcpairick  v.    Ward,   5   Lea,  434. 

The  decree,  although  res  adjudicata  between  the 
parties,  would  not  prevent  the  defendant,  Lawrence, 
from  showing^  in  a  litigation  between  her  and  the 
complainant,  that  he  had  no  lien  on  the  land  before 
the  date  of  the  decree.  A  judgment  or  decree  is 
binding  on  the  parties,  but  not  on  strangers:    Duohesa 
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of  Kingston's  Case,  20  How.  St.  Tr.,  355;  2  Smith's 
Lead.  Cas.,  609;  Simpson  v.  Jones,  2  Sneed,  36; 
Boles  v.  SmUh.  6  Sneed^  105;  Haynes  y.  Oates,  2 
Head,  598;  Campbell  v.  HaU,  16  N.  Y.,  675;  Moni- 
gomery  v.  Rich,  3  Tenn.  Ch.,  660.  The  defendant- 
bad  the  right,  therefore,  to  contest  with  the  complain- 
ant, notwithstanding  the  decree  relied  on  by  him, 
those  matters  involved  in  the  previous  litigation  which 
bear  upon  her  rights,  just  as  if  no  such  decree  had 
been  rendered.  She  may  show,  therefore,  as  she  has, 
that  the  complainant  had  no  lien  on  the  land  before 
he  received  notice  of  her  equity  under  the  trust  deed. 

The  lien  declared  by  the  circuit  court  of  the 
United  States  was  no  doubt  given  in  conformity  with, 
and  under  the  State  law  as  settled  by  the  decisions, 
and  must  depend  for  its  validity  on  that  law.  It 
is  not  pretended  that  there  is  any  statute  of  the 
United  States,  or  practice  of  the  federal  courts  on  the 
subject. 

The  chancellor's  decree,  in  accordance  with  the 
report  of  the  Keferees,  will  be  reversed,  and  the  bill 
dismissed  with   costs. 
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M.   J.   Braden^  et  al.  v.  Jons  W.  Stumph,  et  al. 

1.  CoimTT  Seat.    Bemovcd  tf.    Number  of  voters  neoenary.  Under  the  Con- 

stitution of  1870,  Article  10,  section  4,  which  provides  that  the  seat 
of  justice  of  a  connty  shall  not  be  removed  withont  the  concurrence 
of  two-thirds  of  the  qualified  voters  of  the  county,  there  must  be  an 
active  concurrence  and  not  a  passive  acquiescence,  and  therefore 
two-thirds  of  the  qualified  voters  must  actually  vote  in  favor  of 
the  removal. 

2.  Same.    Same,    Counfy  eourL    Count  of  vote  by,    NotfinaL    The  statute, 

which  provides  for  the  holding  of  an  election  to  remove  the  seat  of 
justice  of  a  county,  directs  the  sheriff  to  make  his  return  of  the  vote 
to  the  judge  or  chairman  of  the  county  court,  and  that  at  the  next 
quarterly  session  of  the  court  the  vote  shall  be  counted,  and  the  result 
declared.  Held,  that  the  action  of  the  court  in  counting  the  vote 
and  declaring  the  result  is  not  final  and  conclusive. 

3.  Same.    Same,    Same,    Order  </.    Bill  filed  to  enjoin,    Juriadiction  of  i 

chancery  eourt.  The  court  of  chancery  has  jurisdiction,  upon  a  bill 
filed  by  citizens  and  tax  payers  of  the  county,  to  enjoin  proceedings  | 

under  the  order  of  the  county  court,  and  to  determine,  upon  proof  j 

aliunde,  the  sherifi''s  return  and  action  of  the  county  court,  that  two- 
thirds  of  the  qualified  voters  of  the  county  did  not  actually  vote  at 
the  election,  and  to  annul  the  proceedings  of  the  county  court. 

4.  Same.    Same,    EUdicn  returns,    FalsUy  of.    How  it  may  be  established. 

It  is  competent,  under  such  a  bill,  to  prove  by  the  qualified  voters  of 
the  county  that  they  did  not  actually  vote  at  the  election;  and  if  the 
number  of  those  voters  who  so  testify,  when  added  to  the  vote  cast  at 
the  election,  is  sufficient  to  show  that  two-thirds  of  the  qualified 
voters  had  not  voted  for  the  removal,  the  falsity  of  the  return  may 
be  thus  established. 

5.  Same.    Same,    Fending  HtigatUm.    BeUrf,    If  the  bill  be  filed  before 

the  right  to  make  the  removal  is  complete,  relief  will  be  granted,  al- 
though, pending  the  litigation,  the  removal  of  the  courts  and  county 
offices  may  be  consummated. 

6.  Same.    Same,  Witness,   Failure  to  testify  that  he  is  a  male  citizen.    Knowl- 

edge of  eommitsioner  as  etidenee.  If  the  examination  and  cross-exam- 
ination of  the  voters  introduced  as  witnesses  plainly  show  that  they 
were  treated  throughout  as  male  citizens,  an  objection  that  they 
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failed  to  testify  to  the  fact  will  not  be  entertained,  in  the  absence  of 
anything  tending  to  raiae  even  a  suspicion  to  the  contrary,  &nd  the 
testimony  of  the  commissioner  who  took  the  depositions,  bawed  on 
his  personal  knowledge  and  observation  of  the  witnesses,  th&t  ther 
were  males,  would  be  competent  evidence,  without  recalling  the  wit* 
nesses  themselves. 


FJROM   m'NAIRY. 


Appeal   from   the   Chancery  Court  at   Purdy.       GeO- 
H.   Nixon,  J. 

Pitt  &  Hays  for  complainants. 

Alex.  W.  Campbell  and  W.  M.  Inge  for  defend- 
ants. 

CooPf^,  J.,   delivered   the   opinion  of  the   court. 

The    Constitution    of    1870,   Article    10,   section    4, 
contains  the  following  provisions:     "No  part  of  a  county 
shall   be   taken   off  to   form   a  new   county,   or  a   part 
thereof,   without  the  consent  of  two-thirds  of  the  qual- 
ified  voters    in    such    part   taken   off;     and,   where    an 
old    county   is   reduced    for   the   purpose   of  forming   a 
new   one,   the   seat   of  justice   in   said   old  county  shall 
not   be   removed    without  the  concurrence  of  two-thirds 
of  both   branches  of  the  Legislature,  nor  shall  the  neat 
of  justice   of  any   county  be   removed   without  the  con- 
currence  of   two-thirds   of   the   qualified    voters   of  the 
county.^'       By   the   act   of  1873,   chapter   103,   and  (he 
amendatory   act    of    1881,   chapter   98,   the   Legislature 
has  authorized   the  people  of  any   county  in  the  State, 
any   old   county    whose   territory   has   been   reduced  for 
the   purpose   of   forming   a   new   one,   to    remove    their 
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seat    of  justice    in    the  mode   prescribed.       That   mode 
is    by  the  county  court  of  the  county  ordering  an  elec- 
tion   to   be   held   by    the    sheriflF   within    a   given   time, 
upon    notice,   the    voter    being   required   to   put  on    his 
ballot    the    name    of    the    place    to    which    he   desires 
the    county  seat   removed,  or  the  words,   "no  removal." 
Section  6   of  the  act   of  1873   authorized  the   removal, 
if    the    vote    cast    for    the    removal    to   the   particular 
place   was   equal   to   two-thirds  of  the   vote  cast  at  the 
next   preceding   governor's   election.       This  section   was 
held   to   be   unconstitutional   in   a   case   presently  to   be 
mentioned,   but   the  act  was  in  other  respects  sustained. 
The   seventh   section    is   as   follows:     "That   the   sheriff 
shall   make    his    return    to    the   judge   or   chairman   of 
the    county   court,   and    at    its    next    quarterly   session 
after  the   election  the  vote   shall    be    counted   and   the 
result   declared,   and   if  the   proposition   to   remove   the 
county   seat  receive  the  requisite  number  of  votes,  then 
the   county  court   shall   proceed  to   make   all   necessary 
provisions  for   the   removal.'' 

The  county  of  MeNairy  is  an  old  county,  whose 
territory  has  been  reduced  for  the  purpose  of  forming 
a  new  one,  but  is  brought  within  the  act  of  1873 
by  the  act  of  1881,  chapter  98.  The  seat  of  justice 
of  such  a  county  can  not  be  removed  without  the 
concurrence  of  two-thirds  of  both  branches  of  the 
Legislature,  and  two-thirds  of  the  qualified  voters  of 
the  county.  At  the  July  term,  1884,  of  the  county 
conrt  of  the  county,  an  order  was  made,  under  the 
acts  of  the  Legislature,  to  hold  an  election  on  the 
question  of  the  removal  of  the  county  seat  from  Purdy 
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to  Falcon.  And  the  election  was  held  accordingly, 
on  August  23,  1884,  and  the  result  returned  by  the 
sheriff  to  the  county  court.  At  the  next  quarterly 
term  of  the  county  court  after  the  election,  on  the 
6th  day  of  October,  1884,  the  following  entry  was 
made  on   the   minutes: 

"  In  the  matter  of  the  removal  of  the  ooanty  seat,  before  the  counting 
of  the  vote,  and  the  declaration  of  the  result  of  the  election  held  on  the 
23d  of  Augast,  1884,  upon  the  question  of  the  removal  of  the  county  seat 
from  Purdj  to  Falcon,  and  pending  the  diBCussion  of  the  same,  S.  D. 
Hays,  attorney  for  the  citizens  and  tax-payers  of  Purdy,  offered  to  intro- 
duce proof  to  show   that  two-thirds  of  the  qualified  voters  of  McNairj 
county  had  not  concurred  in  the  vote  upon  the  removal.    He  ofiered  to 
show,  by  proof  showing  the  number  of  qualified  voters  in  each  civil  dis- 
trict in  the  county  who  did  not  vote  in  said  election,  that  more  than  one- 
third  of  such  qualified  voters  have  not  concurred ;  which  offer  and  motion 
were  refused  by  the  court.   He  thereupon  moved,  as  a  mode  of  asoertabi- 
ing  the  number  of  qualified  voters  in  McNairy  county,  and  with  a  view 
to  ascertaining  whether  two-thirds  had  concurred  in  the  election,  as  re- 
quired by  the  Constitution  and  laws  of  Tennessee,  that  the  court  appoint 
a  commission  from  its  number,  whose  duty  it  shall  be  to  ascertain  the 
number  of  qualified  voters  in  McNairy  county,  and  report  their  action  to 
the  next  term,  which  motion  was  disallowed  and  exception  taken." 

Then   follows   this   entry: 

"  Be  it  remembered,  that  on  this,  the  6th  day  of  October,  1884,  in  quar- 
terly session  assembled,  the  county  court  of  McNairy  county,  Tennessee, 
counted  the  vote,  and  compared  the  result  of  the  election  held  on  the  23d 
of  August,  1884,  upon  the  question  of  the  removal  of  the  county  seat 
from  Purdy  to  Falcon ;  and  it  appearing  to  the  satisfaction  of  the  court 
that  there  were  cast  for  removal  to  Falcon  1,921  votes,  and  against  re- 
moval 560 ;  for  removal  to  Bethel  one  vote ;  for  removal  to  Sim  Tatum's 
place  two  votes,  and  for  removal  two  votes.  And  it  further  appearing  to 
the  satisfaction  of  the  court  that  1,921  votes  are  more  than  two- thirds  of 
the  qualified  voters  of  McNairy  county,  and  the  court  doth  so  order  and 
declare.  And  it  further  appearing  to  the  satisfaction  of  the  court  that 
two-thirds  of  the  qualified  voters  of  McNairy  county  have  concurred  in 
the  removal  of  the  county  seat  to  Falcon,  it  is  therefore  orderedi 
adjudged  and  decreed  that  the  county  seat  of  McNairy  county  be  and 
is  hereby  declared  to  be  removed  to  Falcon.  It  is  further  ordered 
that  J.  L.  Smith  (and  three  other  persons  named),  be  and  are  hereby  ap- 
pointed a  committee  to  remove  the  records  of  McNairy  county  to  Fsi- 
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con,  and  to  procure  suitable  buildings  for  the  safe  keeping  of  the  same, 
and  to  perform  such  other  acts  as  are  necessary  to  carry  out  this  decree. 
And  it  is  further  ordered  that  the  clerk  of  the  court  proceed  at  once  to 
remove  the  books  and  papers  pertaining  to  the  court  to  Falcon." 

Ou   March   10,    1885,    the    Legislature,   by   the   act 
of    1885,   chapter   33,   two-thirds   of   both   houses  con- 
curring,   sanctioned    the    removal    of    the  county  seat 
froni   Purdy  to  McNairy.       In   the   meantime,   on  Oc- 
tober 10,  1884,  four  days  after  the  order  of  the  county 
court    declaring    the    result    of    the   election,   the   bill 
before   us  was   filed  by  some   of  the   citizens   and  tax- 
payers of  McNairy  county,  against   the  justices  of  the 
county   court   and   the   various   county   officers  and   the 
committee    appointed    by    the    county   court    to    carry 
out  the   removal   ordered.       The    main    object    of   the 
bill,   and   the   only   one    material    to    be    noticed,   was 
to   establish   as   a   fact   that   two-thirds  of  the  qualified 
voters   of   the   county   had   not   voted   for  the   removal 
of    the    county    seat    to    Falcon,   at    the    election    of 
August    23,   1884,    and    that    the    declaration    of    the 
county  court  to   the    contrary   was    untrue.       Some   of 
the  defendants  appeared   and   made   defense,  the  larger 
number   allowing    the    bill   to   be  taken   for  confessed 
against   them.       The  chancellor   overruled    the   prelimi- 
nary defenses  by  plea  in   abatement,  motion  to  dismiss, 
etc.,  and  the  contestants  finally  answered,  denying  the 
material    averments    of    the    bill.       The    complainants 
took   the   depositions    of    over    five   hundred   witnesses, 
who   proved   that  they  had   all   the   requisites   to  make 
them    qualified    voters    of    McNairy   county,   and    that 
they    had    not    voted    at    the    election.       Upon    final 
hearing,    the    chancellor    found    the   fact    to    be    that 
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1,921   votes,  the   Dumber  in    favor    of  the   removal   to 
Falcon,  as  declared   by  the  county  court,  did  not  show 
a   concurrence   of  two-thirds   of  the  qualified   voters  of 
the  county,  on  the  day  of  the  election,  in  the  removal. 
He  also    found    that    the    order    of   the   county    court 
for  the   removal,  and  the  appointment  of  the   commit- 
tee  to   eifecute    the    order,    were  unconstitutional     and 
void,   because   made   before   the   Legislature,  by   a   vote 
of  two- thirds   of    both    houses,   had    concurred    in    the 
removal.       He    decreed    that    the     complainants     were 
entitled   to   the   relief  sought,  and    perpetually   enjoined 
all   action    under   the   order   of  the   county  court.     The 
contestants  appealed. 

The  committee  appointed  by  the   county  court,  by 
its   order  of  October   6,   1884,  to   carry   out   its  order, 
acted    with    promptness,    and    on    the     next    day    took 
possession   of  the   books   of  the   various   county  offices, 
and   carried    them   to    Falcon.       Some    of    them    were 
afterward   brought  back   to   Purdy  under  orders  of  the 
chancellor   in   this  cause,  and   all   the   courts  were  held 
in    Purdy,   until   the   Legislature   had   concurred  in  the 
removal   to    Falcon,  and   by  two   acts   of  March,  1885, 
authorized    the    holding    of    the    circuit   and  chancery 
courts   at    Falcon.       Upon    these    facts,    the    point    is 
made   that   the    removal    has    been     consummated,  and 
can    not   now   be    interfered    with    by   the    courts,  the 
cases  of  Ford   v.    Farmer,  9   Hum.,    151,   and   Brigenor 
V.    Rodgers,    1    Cold.,    261,   being    cited    in    support  of 
the   position.       But   this   bill   was   filed    before   the  re- 
moval   was   sustained   by  the   Legislature,  and  therefore 
before   it  could    be    constitutionally    made,   and   if  the 
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complainants  were  then  ertitled  to  the  relief  sought 
by  way  of  prevention,  they  would  still  be  entitled  to 
the    same   relief,   so   far  as   this   point   is   concerned. 

It   is   also   insisted  by  the  appellants   that   the  com- 
plainants  have    omitted,   in   taking    the    depositions   of 
their  witnesses,   to   prove   by   them    the   most   essential 
qualification   of  a   voter,  namely  that  each  was  a  male, 
net   a  female,   and  that  only  the  best  evidence  of  the 
fact  can    be    received    in    a    case    of    this    character. 
But    the    depositions    upon    their    face    show   that   the 
witnesses  were  treated   throughout   the   examination    as 
male   citizens,   the   appellants,   in    their    cross  examina- 
tion, shaping  their  interrogatories  upon  that  supposition. 
The   witnesses  do,  in  effect,  say,  that  they  are  qualified 
voters,  specifying   all  the  necessary  qualifications  except 
the   qualification   of  sex.       We  think  there  is  sufficient 
on   the   face  of  the  depositions,  in  the  absence   of  any- 
thing tending  to  raise  even  a  suspicion  to  the  contrary, 
to   show  that   the   appellants  conceded   the   qualification 
of  sex.       And   if   there  were  any  doubt   on   this  point, 
we   are   of  opinion   that   the   evidence   of  the    commis- 
sioner  who   took   all   the   depositions,   and   who   speaks 
from   personal   knowledge   or   inspection   of  the  parties, 
that    the    witnesses    were    males,   was    competent    and 
sufficient,  without   recalling   each    witness,   to   make  out 
a  prima   facie   case,   and    to    throw   the   burden    upon 
the  appellant-)   to   rebut   the   presumption. 

If  the  testimony  was  admissible,  the  appellants  do 
not  deny,  but  virtually  concede,  that  at  the  election 
of  August  23,  1884,  two-thirds  of  the  qualified  voters 
of  the   county   did  not  actually   vote   for  the   removal 
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of    the    county   seat    from    Purdy   to   Falcon.       Their 
contention,   in    this    view,    is    that    the    constitutional 
provision   only   requires   the  concurrence   of  two-thirds 
of  the    qualified    voters    actually    voting    at    the    elec- 
tion,  the    presumption     being    that    those  who   do   not 
vote    concur    with    the    two  thirds    of    those    who    do 
vote.       It    is    further    insisted    that    the    act    of    the 
county   court   in   declaring   the ,  result    of   the    electiou 
is   final,   and   can   not    be    impeached    by    parol    proof, 
or   reviewed   by  the   chancery  court   at  the  instance  of 
private    citizens.       These    are    contentious    that    go  to 
the   merits,   and   are   not   altogether   new  in   this  State. 
The   first  case   in   our  books  which   touches  any  of 
these   questions   is   that    of    the   Louisville    &    NashviUe 
Railroad     Company   v.    County     Court    of    Davidson,   1 
Sneed,   637.       In    that    case    two    counties,  under  au- 
thorizing   statutes,   held    elections  to  test  the  sense  of 
voters   of   the  county  to   a   subscription   to   the   capital 
stock   of  the   railroad   company.      One  of    the  statutes 
required   a   majority   of   the    votes   polled   at   the  elec- 
tion.      The   other  act  required  a  majority  of  the  voters 
of    the    county.       "The    question    made,^'   says    Judge 
Caruthers,  in   delivering   the   opinion   of  the   court,  'Ms 
whether    this    (the   latter)   act    requires    a    majority  of 
all   the   legal  voters  residing  in  the  couuty  at  the  time 
of  the   election,  or  only  a   majority  of  those   who  may 
attend   the  polls  and   actually   vote.       We  are  referred 
to   the   latest   State   and   county   elections   to   show  the 
number   of  voters   in  the  county,  and  then  to  the  vote 
on   this  question   to  prove  that  the  number  of  a£5rin- 
ative   voters   falls   very  far  shoil;   of  a   majority  of  the 
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legal  voters  in  the  county,  although  they  exceed  by 
several  hundred  the  negative  votes.  How  can  we 
know  how  many  legal  voters  there  are  in  a  county 
at  any  given  time?  We  can  not  judicially  know  it. 
If  it  were  proved  that  the  vote  was  much  larger  in 
the  last  preceding  political  election,  or  by  the  last 
census,  by  the  official  returns,  or  the  examination  of 
witnesses,  it  would  only  be  a  circumstance,  certainly 
not  conclusive,  that  such  was  the  case  at  the  time 
of  this  election.  But  we  put  our  decision  of  the 
question  upon  a  more  fixed  and  stable  ground.  When 
a  question,  or  an  election  is  put  to  the  people,  and 
is  made  to  depend  upon  a  vote  of  the  majority,  there 
can  be  no  other  test  of  the  number  entitled  to  vote 
but  the  ballot-box.  If  in  fact  there  be  some,  or 
many,  who  do  not  attend  and  exercise  the  privilege 
of  voting,  it  must  be  presumed  that  they  concur  with 
the  majority  who  do  attend,  if,  indeed,  they  can  be 
known   at  all  to  have  an   existence.'' 

The  provision  of  the  Constitution  quoted  at  the 
beginning  of  this  opinion  commences  thus:  ''No  part 
of  a  county  shall  be  taken  off  to  form  a  new  county, 
or  a  part  thereof,  without  the  consent  of  two- thirds 
of  the  qualified  voters  in  such  part  taken  off;"  In 
a  case  arising  under  this  clause  of  the  Constitution, 
it  was  held  that  the  word  "consent,"  as  used  therein, 
means  the  active  concurrence  of  the  voters,  and  not 
a  passive  acquiescence,  and  that  two  thirds  of  the 
qualified  voters  must  actually  vote  for  the  change.- 
It  was  further  held,  upon  bill  filed  in  the  chancery 
court   by   the    justices    of    the   old   county   against  the 
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commissioners    authorized    to    hold    the    election,     that 
the   fact  that    two  thirds    of    the    qualified   voters    did 
not    consent    by    voting    might     be    shown    hj    proof: 
Cooke  V.    Oooch,   5   Heis.,   294.       It    was    said    in    the 
opinion   delivered    that  the   decision    in    the    Railroad 
Company  v.   Davidson    County,   1   Sneed,   637,   was    not 
in    conflict    with    the    conclusion    reached,    the     court 
concurring    in    the    argument    of   that    case,    and    the 
construction  of  the  statutes  in  question.    The  same  sec- 
tion •  of  the  Constitution  of  1870,  then  and   now  under 
discussion,  provides  that  the  credit  of  no  county,  city  or 
town,  shall  be  given  Or  loaned  to   any  person,  corpora- 
tion, etc.,  except   upon   an   election   to  be  first  held   of 
the  qualified  voters,  "and  the  assent  of  three- fourths  of 
the   votes   cast  at  such  election."      It  was  said  in  the 
opinion   delivered  in    Cooke  v.    Gooehy  that  the  milder 
word   "assent"   was  used   in   this  clause   "because   the 
actual   approbation   of  the   voters   is   not  required.^' 

In  Bouldin  v.  Loekhart,  3  Baxt.,  262,  a  vote  had 
been  taken,  under  the  act  of  1873,  chapter  103,  to 
remove  the  seat  of  justice  of  Grundy  county,  and  the 
county  court  had  at  first  counted  the  vote  and  an- 
nounced that  there  was  a  majority  of  two  votes  in 
favor  of  no  removal,  but  immediately  afterward  heard 
proof,  purged  the  polls,  and  announced  the  result  in 
favor  of  removal.  A  petition  was  filed  by  certain 
citizens  and  tax*payers  of  the  county  agi^inst  the  jus- 
tices of  the  county  court,  to  bring  the  proceedings 
into  the  circuit  court,  by  writs  of  certiorari  and  «*- 
persedeas,  for  revision.  It  was  held  that  the  duty 
of    the    county    court,    under    the    act,  "to    count  the 
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votes  and  declare  the  result/'  was  not  judicial,  and, 
tlierefore,  that  the  writs  would  not  lie.  It  was  added, 
hy  way  of  dicta,  that,  under  the  act  of  1873,  the 
county  court  had  no  power  to  receive  parol  proof, 
•  a^nd  purge  the  polls,  and  that  the  word  "  concurrence," 
in  the  sixth  section  of  the  statule,  meant  an  active, 
affirmative   act   on   the   part   of  the   voters. 

After    this    decision,   a   bill   was   filed     by  ^'citizens 

and    tax- payers''   of  the   county  to  prevent  the  removal 

of   the  county   seat,   or    to    obtain    a    ^decree  declaring 

the   order   of  removal   made  by  the   county  court  void. 

Upon  the   final   hearing   of  the  cause   by  this  court,  it 

was   held   that   the   action   of  the   county  court,  treated 

as    legislative,   was    subject    to   revision   by   the   courts, 

and   that    the    order    of    the    county   court,    the    order 

showing   on   its   face   that  the   removal   was   made  ^^be- 

caase    two-thirds    of    the  votes   in    the   county,   making 

the   governor's   election   the   test,   and   two  thirds  of  all 

the   votes  cast,"   were   for   removal,  was   void.      It  was 

further    held    that    the    complainants    were   entitled   to 

relief,  although    the    removal   of    the  county   seat   had 

actually   been    consummated    before    the    filing   of   the 

bilL       The  question    was    reserved,   whether  the   order 

would     not    have    been    final,   if  it  had   declared   that 

the   removal   had   been  sustained  by   two-thirds   of  the 

entire    vote    of   the    county :      Bouldin  v.   Lookhart,   1 

Lea,   195. 

In  Stuart  v.  Bair,  8  Baxt.,  141,  ihe  bill  of  "cit- 
izens  and  tax-payers"  of  a  county  was  sustained,  upon 
demurrer,  which  sought  to  prevent  the  removal  of 
the  seat  of  justice   by  virtue   of  the   acts  of  the   Leg- 
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islature,  without  a  popular  vote.  One  of  these  acts 
undertook  to  extend  the  corporate  limits  of  the  county 
town  about  two  miles^  so  as  to  include  the  site  to 
which  the  proposed,  removal  was  to  be  made,  iw^hich 
statute  was,  however,  never  acted  on.  The  other  act 
authorized  the  courts  to  be  removed  from  the  old  to 
the   new   site. 

In  Combs  v.  Stumph,  11  Lea,  26,  the  bill  was  filed 
by  citizens  and  tax-payers  of  McNairy  county  against 
the  justices  of  the  county  court,  to  enjoin  the  holding 
of  a  popular  election,  under  an  order  of  the  county 
court,  to  ascertain  the  wish  of  the  people  as  to  the 
removal  of  the  seat  of  justice,  the  order  being  made 
in  pursuance  of  certain  acts  of  the  Legislature  held 
to  be  unconstitutional.     The  relief  prayed  was  granted. 

Three  of  the  foregoing  cases  do  hold  that  the 
" consent *'  or  "concurrence"  of  two- thirds  of  the  qual- 
ified voters,  required  by  the  clause  of  the  Constitution 
under  consideration,  means  positive  approval  by  actual 
vote,  and  not  mere  tacit  acquiescence  with  the  result 
of  the  election  by  not  voting.  One  of  them  decides 
that  the  county  court,  in  counting  the  vote  and  de- 
claring the  result,  has  no  power  to  receive  parol  proof, 
and  purge  the  polls,  and  that  its  action  is  not  judi- 
cial. Another  case  determines  that  the  action  of  the 
county  court,  even  if  legislative,  is  subject  to  the 
revision  of  the  chancery  court.  And  four  of  them 
sustain  such  a  bill  when  filed  by  citizens  and  tax- 
payers of  the  county.  These  cases,  unless  overruled; 
do  settle  most  of  the  questions  so  elaborately  argued 
by   the  appellant49'   counsel.      Some  of  these  questions; 
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if  new,  might  admit  of  grave  doubt.  I  am  myself 
unable  to  see  any  distinction  between  the  meaning  of 
the  words  consent,  concurrence  and  assent,  as  used  in 
the  clause  of  the  Constitution  cited,  and  am  inclined 
to  think  that  the  rule  adopted  in  the  BaUroad  Com* 
pany  v.  Davidson  OoufUjfy  for  the  construction  and 
application  of  analogous  words  in  a  statute,  might 
well  have  been '  followed  in  construing  and  applying 
the  language  of  the  Constitution.  But  this  court  has 
thrice  announced  a  different  doctrine,  and  a  majority 
of  its   members  are   not  inclined   to   change  it. 

The  only   material   point  which   has  not  been  here- 
tofore  decided  is,  whether  the  declaration  of  the  result 
of  the  popular  election  is  conclusive  upon  other  courts. 
The  entry  on  the  minutes  of  the  county  court  shows  that 
1,921   votes  were  found  to  have   been  cast  for  removal 
to   Falcon.       After  giving  the  detail   of  the   votes,  the 
entry   adds:     ''And    it  further  appearing   to   the   satis- 
faction  of  the  court,  that  1,921   voters  are  more   than 
two-thirds  of  the  qualified  voters  of   McNairy   county, 
the  court  doth   so   declare;    and    it   further  appearing 
to  the  satisfaction  of  the   court   that  two-thirds  of  the 
qualified   voters  of  McNairy  county   have  concurred  in 
the    removal    to    Falcon,    it    is  therefore   ordered,   ad- 
judged and   decreed  that  the  county   seat  of  McNairy 
county  be  and  is  hereby  removed  to  Falcon."      Taking 
the  whole  entry  together,   it  does  not  mean  to  declare 
that  two-thirds    of   the    qualified    voters    had    actually 
voted   for  the   removal,  but  only  that  1,921  voters  had 
so  voted,  and  that  this  number  constituted  more  than 

two-thirds  of  the  qualified  voters  of  the  county.      And 
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the  question  is^  whether  this  fact  can  be  contested 
and  shown  not  to  be  true^  under  a  bill  in  chanceiT 
filed   for   the  purpose? 

The    opinion    in   Bouldin  v.   Lockhart,   1  Lea,   19r, 
a   ease  in   which   I   did   not    sit    because   incompetent 
while   reserving  the   question    whether    the    declaratioD 
that  two-thirds   of  the  qualified   voters  had   voted  for 
the    removal    would    be    finalj   also  says  thai   the  act 
of   the   county  court,  although   legislative   in   its    char- 
acter,  like   an   act  of  the   Legislature   itself,   would  be 
subject    to    revision   by  the  courts.       And   all   of   our 
authorities  agree  that  if  there   is   a   remedy   in  equitr. 
it   may   be   had    upon   a  bill    filed    by   individual    citi- 
zens  and   tax-payers.      The  bill   in   this  case  was  filed 
before   the   removal  could   be   legally  consummated,  be- 
cause it  was  filed  before  the  consent  of  the  Legislature, 
by   a  vote    of    two  thirds    of   both    houses,    had    been 
given.       The    removal    could   not   be    legally  made  in 
this   case   until   such  consent    was    obtained.       It    was 
otherwise   in   the   case  of  Grundy   county^  which  came 
before   me  as  chancellor,  in  Sanders  v.  Meioalfy  1  Tenn. 
Ch.,   419.       There,   the   removal   of  the  seat  of  justice 
was  consummated   by   the   action   of  the  county   court> 
and   I   was    then    of    opinion    that    such    action    was 
final,   and    could    not   be   reviewed    by   the    courts   at 
the    instance    of   private    citizens*       At  that  time,  the 
first  of  the  above   cited   decisions  of  this  court,   made 
since   the   adoption   of    the   Constitution   of    1870,  had 
not   been   published.       And  the    tendency  of  the  sub- 
sequent decisions  has  been   to   uphold  the  right  of  the 
citizen   to   impeach   the  election,  and  the  action  of  tlie 
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county  conrt  in  declaring  the  resulti  even  afler  an 
actual  removal  of  the  county  offices,  in  accordance 
-with  the  order  of  the  county  court.  The  logical 
conclusion  from  these  decisions  to  which  a  majority 
of  the  court  adhere,  is  that  the  declaration  of  the 
county  court  is  not  conclusive,  and  that  the  aggrieved 
citizens  may  show  that  1,921  volers  are  not  two-thirds 
of  the  qualified  voters  of  the  county.  And  the  proof 
in    this  case   establishes   the   fact. 

The    result    is    that    the    chaacellor^s   decree    must 
be    affirmed  with   costs. 

CooKB,   J.,  dissents. 


PETITION    TO    BEHEAR. 

Upon  petition   to   rehear,   Cooper,  J.,  said: 

The  petition  for  rehearing  in  this  case  calls  our 
attention  to  the  fact  that  the  act  of  the  Legislature 
of  1883,  chapter  246,  is  not  mentioned  in  the  opinion 
heretofore  delivered.  And  it  is  true  that  this  act 
was  overlooked  by  the  judge  who  prepared  the  opinion 
of  the  court.  That  act  is  in  these  words:  '^Be  it 
enacted  by  the  General  Assembly  of  the  State  of 
Tennessee,  two-thirds  of  both  houses  concurring,  that 
hereafter  county  seats  of  counties  that  have  been  re- 
duced by  fractions  taken  off  to  form  new  counties 
may  be  removed  in  the  manner  and  under  the  pro- 
visions of    law  as  is  now  provided    for    the    removal 
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of  county  seats  in   other  counties  of  the  State,  except 
the   counties  of  Cocke  and  Obion/'      The   manner   of 
removing  county  seats  had   been   provided   for   by   the 
act  of  1873^   chapter   103,   as   to   any  county   except  a 
•county  reduced  by  a  fraction  taken   off  to   form  a  new 
•county.      This  act  was  amended  by   the  act  of  1881, 
chapter   98,   so   as  to   provide   for   the   removal   of  the 
county   seat  of  any   county   without   exception.      These 
acts   were   considered   in   the  former  opinion  as  provid- 
ing the   manner  of   taking   the   vote   of  the   county  in 
question  to  ascertain  the  wishes   of  its  qualified  voters, 
as    directed   by   the   Constitution,    for    the    removal   of 
its  county  seat.       The   body    of    the    act    of'  1883,  is 
only  a  re-enactment  of  the  pre-existing  law,  with  special 
reference   to   counties    reduced   by   fractions    taken    off, 
but  does  not  change   that   law   in   any   respect.       The 
enacting    clause   shows,   however,   that    the    latter     act 
was  passed   with  the  concurrence  of  two-thirds  of  both 
houses    of    the     Legislature.       Upon    this    clause     the 
point   might  have  been  made  on   the   hearing,  but  was 
not   made,  that  the  assent  of  the   Legislature  as  pre- 
scribed  by  the  Constitution   was  thereby  given  to  the 
removal  of  the  county  seat  in  this  case,  without  further 
legislation.       The  point   was    not    made,   nor    the    act 
itself    mentioned,    in    the   principal   printed   arguments 
submitted   in   the   original   hearing,   because  the   Legis- 
lature   had   subsequently,   by   a  special   act   in   relation 
to   McNairy  county,  both   houses  concurring,  sanctioned 
the   removal   of  the  county   seat. 

It  is  not  necessary  to  determine  in  this  case  whether 
the  constitutional   assent    of    the    Legislature    may  be 
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given  by  a  general  law,  or  must  be  by  a  special  act 
for  a  given  county.  For  here  the  assent  was  given 
in  both  ways,  and  the  decision  of  the  court  was  that, 
although  the  assent  was  special,  the  individual  citizens 
of  the  county  might,  under  their  bill,  go  behind  the 
action  of  the  county  court  in  counting  the  vote,  and 
announciog  ^he  result  of  the  election  held  to  ascertain 
^whether  two-thirds  of  the  qualified  voters  of  the  county 
concurred   in   the   removal,   and   this  although,  pending  R 

the    litigation,   the   removal   of    the    courts   and   county  % 

offices    might    have    been    consummated.       It    is    true, 
that   in   the    course    of    the    opinion    delivered   it   was 
said,  arguendoy  the   act   of  1883  being   overlooked,  that 
the   bill  was   filed   before  the  removal  could  be  legally 
consummated,  because   it   was   filed    before   the   consent 
of   the  Legislature,   by   a   vote   of    two-thirds  of    both 
houses,  had   been  given.       But  it  is  also  true,  and  the 
argument  would  have  been   equally  good,  that  the  bill 
was   filed   before  the  concurrence  of  the  people  to  the 
removal,    by   a  two-thirds  vote  of  the  qualified  voters 
of    the    county,  had    been    given.       The    Constitution 
requires   both   the   assent  of  two- thirds  of  the  Legisla- 
ture  and   of    two-thirds    of    the    qualified    voters,   and 
the   failure    of    the    one   is  as  fatal    as    the    failure   of 
the   other.       The   county   court  did   not  announce  that 
two- thirds   of   the  qualified   voters  of   the  county   had 
concurred    in    the    proposed    removal,   but  that    1,921 
voters  had   bo   voted,  and  that  this  number  constituted 
more   than   two-thirds   of    the    qualified    voters.       And 
this  announcement,   the   court   held,   could  be  shown  to 
be  untrue,  and   that  relief  would   be   granted,  whether 
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the  removal  were  aotually  consummated  before  or  after 
the   litigation    was  commenced. 

The    argument  in   support    of   the   petition    for    re- 
hearing next   reviews   our  cases,  being  the   same   men- 
tioned  and   commented  on   in  our  former  opinion,  and 
insists  that   the  action  of  the  county  court  in  coanting 
the   vote   and    announcing    the    result    was    legislative, 
and   that   neither   these   nor  any  other  cases   hold  that 
the   courts   have   the  power  to  review  legislative  action 
by   proof    aliunde.      But  the   counting  of  the   vote   of 
a   popular  election   is   merely    the    finding    of    a     fact, 
even  if  done  by  the   Legislature,  and   is  not  conclusive 
upon   the   rights  of  third   parties.      And  the  real  ques- 
tion    is,     whether      such    finding    and     announcement, 
whether  legislative,  judicial   or  ministerial,   are   conclu- 
sive  upon   indiyiduals   immediately  affected   by  them  in 
their    constitutional    rights,   or    may   be    reinvestigated 
in   the   courts.       This    court  has  concluded,  in   several 
of  the   decisions  cited,   that   the  case   before   us  is   not 
like  the  establishment  of  a  new  county  by  the  political 
department  of  the  government,  in  which  the  individual 
citizen  has  only  an  interest  common  to 'all  the  citizens, 
of   whom   the   State   is   the   proper    representative,    but 
is    more    analagous    to    the    case    of    the    removal  of 
county    lines,   in   which    the    old   county   has  a  special 
interest,  which  may  be  enforced,  even  afler   the  change 
had    been   consummated.       The   constitutional  provision 
in    regard   to   the   removal    of   a    county   seat   was   in- 
tended  to   protect   the   rights   of  property   acquired   by 
the  location  of  a  county  seat,  and  those  property  rights 
are   analagous  to   the  property  rights  of  a  county  over 
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its  territory.  Either  for  this  or  some  other  reason, 
til  is  court  has  heretofore  repeatedly  recognized  these 
rights,  and  allowed  them  to  be  asserted,  even  after 
an    actual  removal   of  the  county   seat. 

The    petition   next  comments  on    so   much   of    the 
entry   on   the   minutes    of   the   county   court  as   relates 
to     the    proposed    intervention    of    third    parties,   and 
vrhich    was     copied    into    the    opinion    of    this    court. 
The    argument    is    that  the   entry   was   to   that   extent 
unwarranted   and   void.       The  counsel  may   be  correct 
ill    this  position,   but   the    part   of   the  entry  thus  at- 
tacked  was  copied   into   the  opinion   merely  as  a  part 
of    the   history   of    the  case.       For    the    opinion   itself 
shows    that  it  cut   no    figure   in   the    decision    of    the 
case,   and   was,   in   fact,   never  referred  to.       It   might 
be   stricken    out    without    affecting  the   opinion    in   the 
least. 

It  is  suggested  in  the  petition  that  the  acts  of 
1885,  authorizing  the  holding  of  the  chancery  and 
circuit  courts  at  Falcon,  are  valid  acts  of  ordinary 
legislation,  and  prevent  the  holding  of  those  courts 
at  Furdy.  But  these  acts,  treated  as  permanent  re- 
movals of  the  courts  from  the  county  seat,  would  be 
simply  void.  For  otherwise,  the  court  might  do  in- 
directly, by  ordinary  legislation,  what  they  could  not 
do  directly.  These  acts  are  precisely  of  the  character 
of  one  of  the  acts  held  to  be  unconstitutional  and 
void  in  Stuart  v.  Bair^  8  Bax.,  141.  The  power  of 
the  Legislature  to  authorize  the  holding  of  courts 
temporarily  at  another  place  than  the  county  seat, 
for  good   reason,   is  another  question   altogether. 


fl 
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While  fully  conscious  of  the  gravity  of  the  ques- 
tions involved^  and  of  the  ability  with  which  they 
have  been  presented  in  the  petition  for  rehearing,  we 
see  no  sufficient  reason  for  granting  a  rehearing,  and 
the  petition  must   be  dismissed. 


Watson  Stbono  v.  M.  L.  Baibd  et  al. 

1.  AssiONMKNT  IN  BAifxauFTOT.    OompeUnt  euidenoe.  An  assignment  in 

bankruptcy,  reciting  npon  its  face  that  it  waa  dnly  executed  in  a 
bankrupt  proceeding,  and  properly  certified,  is  made  a  muniment  of 
title  by  law,  and  there  is  no  reason  why  it  should  not  be  reoeiTcd  as 
evidence,  as  any  other  deed  executed  by  an  officer  or  clerk  of  the 
court,  without  bringing  with  it  the  entire  record. 

2.  Sbebiff'b  Betubn.    When  oompkU.    A  sheriff's  sale  is  complete  when 

his  return  upon  the  order  of  sale  shows  that  the  creditors  bid  the 
amount  of  their  debt  and  costs,  and  that  the  costs  were  paid  to  him 
by  them,  although  the.  sheriff  may  haye  failed  to  pay  the  costs  over 
to  the  clerk  of  the  court. 


FROM    GIBSON. 


Appeal    from    the    Chancery    Court    at    Humboldt. 
Jno.  SomebS;   Ch. 

Wabe   &   Martin  and   Hill  &  Williamson  for 
complainant. 

W.   M.   McCall  for  defendants. 

Cooke,   J.,   delivered  the   opinion   of  the   court. 

Shane,  Harris  &  Co.  recovered  a    judgment  against 
respondent,   Baird,   before    a    justice    of    the   peace,    io 
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1875,  for  about  $130,  upon  which  execution  was  issued 
and  levied  upon  the  tract  of  land  in  controversy,  on 
January  30,  1877.  An  order  of  condemnation  was 
had  and  vendUioni  exptmoM  issued,  under  which  the 
land  was  sold  and  bid  off  by  Shane,  Harris  &  Co.,  at 
about  the  amount  of  their  judgment,  interests  and  costs, 
on  May  26,  1877,  the  amount  of  their  bid  being  (158.75. 
On  April  29,  1878,  and  before  the  time  for  redemption 
expired,  Shane,  Harris  &  Co.   were   forced   into    bank-  n 

ruptcy,  and  they  were  adjudged  bankrupts  in  February, 
1879.      W.   W.   McDowell   was    appointed    assignee    in 
bankruptcy   of  Shane,  Harris   &   Co.,  and  entered  upon 
the   discharge  of  his  duties  as  such,  and  on   March  12, 
1879,    Latham,     the    register    in    bankruptcy,   formally 
asFsigned    and    transferred    ^j    said    McDowell    all     the 
real   and   personal   property   and    effects    of    said    bank- 
rupts,  under  the  provisions  of  the  bankrupt  law.      At 
a    public  sale  of  the  property  of  said  bankrupts,  Shane, 
Harris  <&  Co.,  Baird  having  failed  to  redeem  said  land, 
said  assignee  sold  and  transferred  to  complainant.  Strong, 
all   claims   and    interest    which    Shane,    Harris   &    Co. 
had   in    and   to  said    judgment   or  said    laod,  and   au- 
thorized   and    directed   the  sheriff    to   make  a  deed   to 
him   for  the  same,   none    having   been   made   to   Shane, 
Harris  &,  Co.;    and   on   April   4,   1882,  the   sheriff   of 
Gibson   county,  and  successor  of  the  sheriff   who  made 
the  sale,  executed  to   complainant  a  sheriff's   deed    for 
the    same.       On    April    16,   1882,   this    ejectment    bill 
was    filed   by   Strong    against    said    Baird    and   one   M. 
A.   Bishop,   to   whom   he  had   conveyed   the  same,  afler 
said   bankrupt  proceedings,  to  recover   the   possession  of 
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said  land;  which  was  resisted  upon  several  grounds^  but 
mainly  for  the  alleged  reasons,  that  the  sale  under 
said  venditioni  exporuis  was  never  completed,  and  had 
been  abandoned,  and  because  there  is  no  competent 
evidence  of  said  bankrupt  proceedings  to  authorise  said 
bankrupt  sale,  or  of  the  assignment  of  the  effects  of 
said  bankrupts  by  the  register  in  bankruptcy  to  Mc- 
Dowell, or  his  sale  to  complainant,  Strong.  The 
chancellor  dismissed  the  bill,  and  the  Referees  have 
reported  that  his  decree  should  be  reversed,  and  the 
relief    granted   as   sought   by   the   bill. 

The   ground    upon    which    the    chancellor    based    his 
decree   is   not  stated  in    the   record.      The   only  portion 
of  the   record    of   the    proceedings   in   bankruptcy   filed 
in   evidence    in     this    cause,   is   a   certified   copy   of  the 
assignment   of    the    personal   and   real   property   of    said 
bankrupts    by    Latham,   the   register   in   bankruptcy,   to 
McDowell,   the    assignee,   and    which,    under    the    four- 
teenth  section   of    the   bankrupt   act    of   Congress,   was 
all   that  is   required.      This   was  objected  to  as  incom- 
petent,  because  a   full    and    complete   transcript  of   the 
entire   bankrupt   proceedings   was   not   filed.       The  copy 
of  said   assignment  is   duly  certified,  and  had  been  reg- 
istered   in    Gibson    county,   where    the   land    is  situate; 
and,    although,    by    the     provisions    of    the    fourteenth 
section   of  the   bankrupt   act,  it   is  expressly  made  com- 
|)etent   evidence    in    all   courts,   etc.,   yet    the    argument 
is,   that   Congress   has   no    right    to    prescribe    rules  of 
evidence  for   the  courts  of   the  States.      While  this  may 
be   conceded,   and    has    been   so   decided    by   this   court, 
yet   the  assignment  in   bankruptcy  is,   in   efFect.  a  con- 
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veyanee  of  all  the  property  of  the  bankrupt  to  the 
assignee^  and  recites  upon  its  face  that  it  was  duly 
ex:eeuted  in  a  proceeding  in  bankruptcy  in  said  bank- 
rupt court,  and  is  duly  certified  to  have  been  executed 
in  said  cause.  It  is  made  a  muniment  of  title  by 
the  provisions  of  the  law,  and  we  see  no  reason  why 
it  may  not  be  received  as  evidence,  the  same  as  any 
other  deed  executed  by  an  officer  or  clerk  of  a  court 
under   the   provisions   of  the   law,   without  encumbering  m 

it     with   the   entire  record   of  the  cause  in  which  it  was 
authorized. 

The   return   of   the   sheriflF   upon   the  oWer  of    sale    . 
shows   the  sale  was    complete;     that  Bhane,   Harris   & 
Co.     became    the    purchasers  at   the   price   of   $168.75. 
A  memorandum  in  pencil  upou  the  order  of  sale    shows 
that   the   bid    was   the   amount   of    debt   and   costs,   and 
also   that  the   costs    were   paid.      The   return   is   in  due 
form,  and  contains  all   the   recitals   necessary  to   consti- 
tute  a   valid   and    complete   sale.      The   officer's   deposi- 
tion   is   taken,  however,  and  he  undertakes  to  contradict 
his   returns   by   stating     that    the    costs    were    not   paid 
to    him,  but    the    attorney    for    Shane,  Harris    &    Co. 
proves    positively   that   Shane,   Harris   &   Co.    furnished 
him   the   money  to  pay  the   costs,  and   that   he   did  pay 
it   to   the  officer,  and    wrote   his  return    at   his   request. 
We   are   satisfied    from   all   the    testimony   and   the   cir- 
cumstances   shown   by    the   record,   that   the   costs   were 
paid    and    the     sale     was    complete.       The    respondent 
himself  so    considered    it,   as   he   proves    that   he   made 
arrangements   to   get   the   money   with  which   to  redeem 
the   land,  but   was   advised    by  the   clerk   that   no  costs 
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had  beeQ  paid  to  him,  and  that^  therefore,  the  sale 
had  not  been  completed.  There  is  some  conflict  in 
the  testimony,  but  without  further  discussing  it,  we  are 
satisfied  that  said  sale  and  purchase  of  the  land  was 
complete  and  was  not  abandoned,  and  that  complainant 
did  acquire  the  title  to  the  land  by  his  purchase  at 
the  bankrupt  sale   and   sheriff^s  deed. 

The  report  of  the  Referees  will  be  confirmed,  the 
decree  of  the  chancellor  reversed,  and  a  decree  entered 
in  favor  of  the  complainant,  that  he  recover  possession 
of  the   land   and    have  an   account  for   rents,  etc. 

The  costs  of  this  und  the  chancery  court  will  be 
paid   by   respondents. 


G.  W.  Watson  v.  The  State. 

1.  Criminal  Law.    New  trioL  Severance,  DrobaUe  inpuUee,    When  a  de- 

fendant has  been  denied  the  benefit  of  certain  testimony  by  reason  of 
a  ref  asal  of  the  trial  judge  to  grant  a  severance,  and  it  can  be  seen 
that  probable  injustice  has  been  done  the  defendant  by  depriviDg 
him  of  the  said  testimony,  a  new  trial  will  be  granted. 

2.  Faiae  Pbetenbb.    Cormetion  of.    Oood  when.    A  conviction  under  an 

indictment  charging  a  conspiracy  to  obtain  money  under  false  pre- 
tenses would  be  good,  although  a  bond,  the  leading  means  used,  was 
not  signed,  nor  purported  to  be  signed  by  any  one,  and  could  not 
have  deceived  any  reasonable  man,  upon  close  inspection. 


FBOM    SHEl^BY. 


Appeal   in  error   from  the  Criminal  Court  of  Shelby 
County.'     A.  H.   Douglass,  J. 
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T.  A.  Ryan  and  George  Gantt  for  Watson. 
Attorney- General  Lea  for  the  State. 
Freeman,  J.,  delivei*ecl   the  opinion  of  the  court. 

The  defendant  is  indicted  and  convicted  of  a  con- 
spiracy  to  obtain  money  by  false  and  fraudulent  pre- 
tenses and  representations,  and  sentenced  to  a  fine,  by 
the  verdict  of  the  jury,  of  $250,  from  which  judgment 
he  has  appealed  to  this  court.  The  pretenses  are 
elaborately  set  out  in  the  indictment,  and  sustained  by 
the   testimony   of  the  defendant. 

They  are,  substantially,  that  defendant  and  one 
Welsh  engaged  in  the  coospiracy  to  obtain  money 
from  one  Blades,  at  the  Kansas  City  railroad  depot, 
in  Memphis,  Tennessee,  by  Welsh  pretending  to  Blades 
he  had  a  large  amount  of  goods  to  be  shipped  on  the 
train  of  that  day  to  Kansas  City,  the  defendant,  in 
pursuance  of  the  previous  understanding,  coming  into 
the  cars  during  the  conversation,  and  claiming  to  be 
the  general  freight  agent  of  the  railroad  company,  no- 
tifying Welsh  that  by  the  rules  of  the  road,  the  goods 
could  not  be  shipped  unless  the  freight  was  prepaid, 
and  demanding  the  money  at  once.  Welsh  stated 
his  money  was  in  his  trunk  in  the  baggage  car,  and 
he  would  have  to  get  it  from  the  trunk  to  meet  the 
unexpected  demand;  whereupon,  the  pretended  freight 
agent,  the  defendant,  urged  he  was  too  much  pressed 
with  business  to  wait  for  this.  After  some  discussion, 
all  tending  evidently  to  carry  out  the  deception, 
Welsh   produced   a   bond    for    a    $1,000    on    a    mining 
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company   in   Bluff  City,   Mbntsm^  oc  purporting   to  be 
8uch,    and   requested   the   assumed    freight  agent  to   cash 
it,  but   he   claimed  he  did   not  have   that  much    money 
about   him   and   could    not    do    it.      Blades    was    then 
applied    to,   both    parties    representing  the  bond    to   be 
perfectly   good^   and   that  any  bank   in   Memphis  would 
cash   it,   but  he  declined.      Welsh   then   wanted   him    to 
advance   him   seven ty-five   dollars  on  it  and   hold    it  as 
collateral,  and   even  was  so  liberal  as  to  offer  to  return 
the   money   in   fifteen  minutes,  we  believe,  all  of  which 
was  declined   by  Blades.      He  seems  to    have   suspected 
the  character  of    the    parties    from   the   first,   and   says 
he   kept   his   hand   on    his    pocket-book    all    the    time, 
and   did   not  go  so   far  as   to   read   the  supposed    bond. 
The   parties  left  the  car   when    they   found    no    money 
could   be  had.       A  policeman  was  told,  very  soon  after 
they  left,  of  the   transaction,   and   Welsh   was   arrested; 
the    bond,   or    one    corresponding,   was    found   on   him, 
and   he   has  been    convicted   on   plea   of  guilty,   and  is 
now   stTving  out  his   term    in    the    work-house.       The 
defendant   was    arrested    sometime  after  in   the  city  of 
Memphis,   by   a   policeman   or   detective,   after  an  effort 
to   escape,   when    he    noticed    he    was    being    observed 
by   the  detective. 

The  bond  is  a  printed  one,  but  not  signed  by  anj 
president  or  other  officer  of  the  company,  nor  are  any 
of  the  coupons  attached  so  signed,  and  if  examined 
on  its  face  could  not  have  deceived  any  man  of  or- 
dinary  sagacity. 

The  defendant  filed  an  affidavit,  with  a  very  ar- 
gent   application   for  a   severance,   in    which   he   denied 
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his  presence  on  the  occasion  alluded  to.;  states  his 
livhereabouts,  and  gives  parties  who  reside  at  Little 
Hock,  who  could  probably  prove  what  he  alleges.  He 
urgently  insists  it  is  a  case  of  mistaken  identity.  And 
it  must  be  confessed  that  there  is,  from  the  whole 
record,  some  grave  suspicions  that  this  view  is  well 
fbanded.  His  main  ground  for  severance  is,  that 
there  would  be  testimony  against  his  co-defendant 
Welsh,  that  would  be  competent  as  to  him,  that  would 
tend  to  incriminate  this  defendant,  and  yet  might  be 
excluded  if  they  were  separately  on  trial,  and  in  ad- 
dition, that  Welsh  would  be  a  witness  for  him,  and 
would  swear  he  was  not  the  party  who  was  present, 
and  that  he  never  knew  him  till  afler  his  arrest. 
"Welsh's  affidavit  is  also  found  in  the  record,  after  his 
own  conviction,  in  which  he  swears  most  positively 
defendant  was  not  the  other  party  present  at  the  in- 
terview with  Blades.  Other  circumstances  serve  to 
corroborate  the  truth  of  this  statement,  as  shown  in 
the   record. 

While  this  is  not  a  very  strong  case  for  severance 
and  for  overruling  the  discretion  of  the  criminal  judge, 
under  the  principle  of  the  case  of  Morrow  and  Bellamy 
v.  Statty  14  Lea,  481,  and  other  cases  in  our  books 
therein  cited,  where  the  ends  of  justice  demand  such 
severance,  and,  we  may  add,  where  we  can  see  th  t 
probable  injustice  has  been  done  the  party  by  the 
refusal,  we  think  a  new  trial  should  be  granted,  to 
enable  the  party  to  get  the  testimony  of  which  he 
has   been   deprived   by   the  action   of  the  court. 

It  is  a  question    of   doubt,  on    the   whole    evidence 
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in  this  record,  as  to  whether  this  is  not  a  case  of 
mistaken  identity,  and  we  will  feel  better  satisfied  to 
have  the  oase  reinvestigated.  As  the  case  mast  go 
back  for  a  new  trial,  it  is  proper  to  decide  the  qnestioD 
presented  in  argument  as  to  whether,  on  the  facts  of 
the  case,  the  bond  being  in  fact  unsigned  by  any  one, 
on  the  principle  of  various  cases  for  obtaining  money 
or  other  things  under  false  pretenses,  a  conviction 
could  be  had  at  all  for  the  conspiracy  charged  in  the 
indictment,  the  theory  of  this  defense  being,  that 
the  bond,  the  leading  means  intended  to  be  used,  could 
not   have   deceived,   in   fact,   any   reasonable   man. 

The    misdemeanor    of    a    conspiracy    by   our    Code, 
section    6583    (M.   Y.),   may   be  committed   by   two  or 
more    persons,    conspiring,    among    other    things,    ''to 
ch^at    and    defraud    any    {>erson    of   any   property,   by 
means   in   themselves  criminal,  or  by  any  means  which 
would   amount    to    a    cheat,   or    to    obtain    money  by 
false   pretenses.''      We  think   the   means  agreed  on  and 
attempted    to    be    put    into    effect   in   this  case,  to-wit, 
the  representation,  among  other  things,  that  one  of  the 
parties   was   a   freight   agent,   the    other    had    goods  to 
be  shipped,  and   that   the   bond   produced   was  perfectly 
good   and   would   be   cashed  by  any  bank  in  Memphis, 
is  certainly   a  conspiracy   to   obtaiu    money   under  &lse 
pretenses   and   representations  intended   to   be  relied  on 
by   the   party  to   whom  made.      The  fact  that  the  bond 
would   have   failed   to   deceive  if  closely  examined,  only 
shows    that   the   means    to    be    used    might    have  been 
ineffective.       The    parties    took   the   chance  of    success, 
the  conspiracy   to   do   this  was   complete,  and    whether 
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the  means  to  be'  nsed  would  prove  a  success  or  not 
is  not  material.  They  were  equally  guilty,  whether 
they  failed  or  succeeded.  They  had  conspired  to  eflTect 
the    forbidden   end. 

We  therefore  hold,  if  the  case  is  made  out  by 
satisfactory   legal   proof,  the   party   might  be   convicted. 

Reverse  and   remand. 


D.   C.  Franklik  v.  8.  8.  MoCobkle. 

1.  SsDTTCTnoN.     What  %8,   Seduction  is  the  act  of  oyercoming  the  chastity 

of  a  female  bj  artifice,  flattery  or  promises. 

2.  Same.    Statute  of  {mita^tons.    BtgvM  io  nm.     When,    The  offense  is 

complete  and  a  cause  of  action  accrues  and  the  statute  of  limitations 
becomes  operative  thereon  with  the  first  act  of  sexual  intercourse. 

3.  Sam£.    Meaaure  <if  damages.    IVcmise  of  mamage.    No  promise  of  mar- 

riage is  essential  to  the  completion  of  the  offense,  but  such  promise 
may  be  proved  in  aggravation  of  damages. 

4.  Same.    I^renl  and  ehUd,    Lon  of  aerviee.    At  the  common  law,  and 

the  same  rule  prevails  in  Tennessee,  a  father  may  recover  damages 
for  the  seduction  of  his  minor  daughter,  without  either  proving  or 
pleading  the  loss  of  her  services. 


FROM    GIBSON. 


Appeal   in  error   from   the   Circuit   Court  of  Gibson 
county.      Jno.  T.  Carthel^  J. 

Hill  &  Williamson  and  M.  M.  Neil  for  Franklin. 

W.  C.  Kelly  and  Cooper  &  Hays  for  McCorkle. 
39— VOL.  16- 
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FsEE^fAN,   J.y   delivered   ike   opiuion   of   the  oonrt 

This  is  a  suit  brought  by  the  father  for  the  sedac- 
tion   of  his  daughter,  a   miuor  of  about  eighteen  years. 
The   suit   is   not,   in    common    law   form,   based    on   the 
idea  of   loss  of   service,   which,   however,   by   later   au- 
thorities, was   but  a   legal  fiction,  the  real   gravamen  of 
the   action    being    the    seduction.       The    statute   simply 
dispenses    with    this    fiction    and    gives  the   parent   the 
right    to    sue,   '^although  such   daughter    be   not    living 
with    nor    in    the  service  of  the  plaintiff,  and   though 
there    be    no    loss    of   service/'       It   is  also   provided, 
that  a  recovery  in  one  suit   by  the  father  or  mother,  or 
daughter,   shajl   be  a  bar  to   all    other  actions   for   the 
same  cause.      See  Code   (M.   &  V.),  sec.   3501,   et  seq. 
This   was   intended    to    limit  the  recovery  to   one  suit, 
the   daughter  or  female,  as  well  as  father  and   mother, 
being    authorized    to    sue    by  other    provisions    of  the 
statute.       It  is   seen   from  these  provisions  that  the  sait 
now    before    us    is    simply   for    the    seduction    of  the 
daughter,  and   any  allegation   of  loss  of  service   unnec- 
essary,  unless   it  might    be  as  a   basis  to  aggravate  or 
increase  the  damages  resulting  from  the  seduction,  which 
is   the  substantive   cause  of  complaint  and   basis  of  the 
recovery   sought. 

The  case  was  not  placed  6n  the  jury  docket  under 
the  statute,  but  lefl  by  the  pleadings  to  the  decision 
of  the  circuit  judge,  who  gave  judgment  for  the  plain- 
tiff in  the  sum  of  $3,000,  finding  the  facts  and  em- 
bodying them  in  the  judgment  on  which  his  conclusion 
rests. 
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The  main  question  presented  is  on  the  plea  of  the 
statute  of  limitations  of  one  year  (M.  &  Y.  Code, 
sec,  3469),  interposed  by  the  defendant.  The  suit 
^wsis  commenced  July  13,  1880,  so  that  if  ^Hhe  cause 
of  action  has  accrued,^'  to  use  the  language  of  our 
statute,  twelve  months  before  that  period,  or  no  cause 
of  action  has  accrued  within  that  period,  the  action 
is  barred  by  section  3469,  providing  that  '^action  for 
seduction    shall    be    barred    within    one  year«  after  the  I 

cattue  of  action  accrued.^' 

The  facts  as  found  by  his  Honor,  the  circuit  judge, 
are,  ''that  defendant  seduced  the  plaintiff's  daughter  in 
March,  1879,  having  sexual  intercourse  with  her  by 
promising  to  marry  her,  and  promising  to  shield  her 
from  disgrace.  These  facts,  the  court  says,  ''he  finds 
as  a  matter  of  law  to  be  seduction."  The  court  then 
fiuds,  as  a  matter  of  fact,  that  defendant  continued  to 
have  sexual  intercourse  with  plaintiff's  daughter  two  or 
three  times  a  month,  until  the  last  of  August  or 
September,  1879;  that  on  each  of  said  occasions  the 
defendant  obtained  consent  by  an  implied,  if  not  ex- 
pressed, promise  to  marry  and  shield  her  from  disgrace, 
and  that  each  subsequent  act  of  intercourse  by  defend- 
ant and  plaintiff's  daughter,  as  long  as  it  was  kept 
up,  was  substantially  like  the  first.  The  first  time  de- 
fendant expressly  promised  to  marry  her,  and  by  that 
means  secured  her  consent;  after  that  he  impliedly 
promised  to  marry  her,  and  by  that  means  secured 
her  consent,  and  as  the  intercourse  was  kept  up  to 
within  twelve  months  before  bringing  suit,  his  Honor 
held    the    action    not    barred   by  the  statute  of  limita- 
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tions;       The   qaestion'   la,   was    this    a    correct   view   of 
the  law? 

The  caase  of  action,  both  as  given  in  the  language 
of  the  statute,  and  by  the  declaration  of  plaintiff 
setting  out  the  grounds  of  his  suit,  is  the  seductioD 
of  the  daughter  by  the  defendant,  and  in  the  decla- 
ration, we  believe,  in  all  the  courts,  giving  the  date 
of  the  wrong,  it  is  stated  to  have  occurred  on  August 
25,   1879^ 

The  language  of  the  two  sections  of  the  statute  is, 
Section  3501 :  ^' An  unmarried  female  may  prosecute  an 
action  for  her  own  Hduction  and  recover  such  damages 
as  may  be  found  in  her  favor/'  Section  3502:  ''A 
father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  bring  a  suit  for  the  seduction 
of  a  daughter,  although  such  daughter  be  not  living 
with  nor  in  the  service  of  the  plaintiff,  and  though 
there   be   no   loss  of  service/' 

It  is  obvious,  from  this,  that  the  seduction  of  the 
daughter  is  the  cause  of  action,  and  so,  as  we  have 
said,  the  declaration  is  based  on  this  as  the  wrong 
complained  of,  and  for  which  the  recovery  is  sought. 
Whenever  this  act  had  been  perpetrated  and  was  com. 
plete,  a  cause  of  action  had  accrued  to  plaiuliff,  his 
daughter,  or,  if  the  father  was  dead  or  had  deseiied 
his  family,  then  to  the  mother,  and  a  right  of  re- 
covery for  such  wrong  is  given,  and  accrues  to  the 
parties  thus  entitled  to  sue.  Adding  then  the  language 
of  the  statute  of  limitations,  and  the  rule  would  be,  that 
the  cause  of  action  accrues  to  the  parties  whenever  th« 
act  of  seduction  is  complete,  and  a  right  of  recovery  for 
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this  wrong  given,  provided  the  parties  to  whom  the  right 
to  sue  is  given  shall  bring  suit  within  twelve  months  after 
said  cause  of  action  accrues,  that  is,  after  the  wrong 
has  been  done  by  the  seduction  of  the  unmarried 
daughter.  This  is  the  plain  meaning  of  the  statutes 
cited,  the  language  being  so  clear  as  not  to  admit  of 
doubt  or  mistake. 

What,  then,  is  the  force  and   meaning  of  the  word 
seduction,   and    what   does   it  involve;    what  act  does  it 
designate?      Mr.   Worcester,   in   his    Dictionary,   defines 
its   legal    meaning   to   be,   ^Hhe    offense   of   a   man   who 
induces  a   woman   to   surrender   her  chastity .''      This  is 
strictly   accurate,    both    philologically   and    according   to 
the   common   and    well  understood  meaning  of  the  term. 
It    is  the   despoiling   a,  woman    of   her   virginity.       To- 
day  she   is    a   virgin,   she   yields    to    the    seducer,   and 
she   is   no   longer  a   virgin,    but   has  lost   this  womanly 
treasure,   and   is  degraded  by   the  act  into  the   ranks  of 
the   despoiled,  and   unchaste,   and   no  human   power  can 
restore    her    to    what    she    was  before  the   fatal   error. 
It   may   also,    by    some    of   our    cases,    be,   where   the 
woman,   after  having  been   deduced,   has  again  returned 
to   and    is    walking    in    the    path    of  virtue.       But   in 
both   cases    the    act    is  complete   when   the  chastity   of 
the   party    is   surrendered.       It   is  also  beyond  question, 
that   this    result    is    effectually  produced,   and   the    act, 
if  seduction,   as    complete    by   one   act   of  sexual   iuter- 
courscf  though   the  amount  of   moral  wrong  and  conse- 
quent  depravity   attending   all   sin   and   violation  of   the 
great    fundamental    laws    of  morality    may   not    be   the 
same   in   the  case   of  the  single   act  as  where  the  party 
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persiHts  in  her  evil  course.  His  Honor,  the  eiroait 
judge,  in  fact,  has  found  that  she  was  seduced  in 
March,  1879,  when  the  first  act  of  criminal  interoourae 
occurred.  If  this  be  correct,  and  it  certainly  is,  then 
it  follows,  necessarily,  that  at  that  time  a  cause  of 
^  action     accrued     to     the    party    entitled    to     sue.        In 

fact,    no  one  can   doubt,   that    if    the   father   had   sued 
the   next  day,   the   right  of  recovery  would   have   been 
complete.      The    only    element    of   difference,    as     be- 
tween the  case  then  and   as  now  presented,  would  have 
been,   that  in   the   case  of  repeated  outrage  and  wrong, 
at  last  terminating  in   the   birth   of  a  child,   these   ad- 
ditional  elements  would  add  to  and   swell  the  measure 
of  damages,   just    as  in  the  case  of  a  trespasser   upon 
land   who   remains  in  possession,  and  thus  continues  the 
wrong;    he    will    be    held   to  respond   in   damages   for 
this  continued    extrusion    of    the  party   from   his   prop- 
erty,  but  the  cause  of  action  accrued  when  the  original 
entry  was  made;   or,  in  case  of  a  trespass,  by  throwing 
down   one^s   fence   enclosing  his  growing  crop,  the  cause 
of  action    accrues  at   the    time    of   the  original   entry; 
the    destruction    of   or    injury  done    to    the  crop   is  a 
natural   result  of    the   original    wrong,   as  the   birth   of 
the   child   is  in   this  case,   and    so    the   recovery   would 
be   had   for  the  original   wrong,   and,  as  resulting  from 
that,  the  additional   injury   done   to   the  crop. 

The  theory  of  his  Honor  is,  that  there  was  another 
act  of  seduction  every  time  an  act  of  sexual  intefoourse 
took  place  afler  the  first  one,  and  this  on  the  notion 
that  the  daughter  yielded  each  time  by  reason  of  an 
implied  new   promise   to   marry.       But    the  finding   on 
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this  subject,  and  the  facts,  simply  show  and  mean, 
tliat  she  yielded  her  virtue  originally  on  such  promise, 
and  without  this  promise  being  withdrawn  she  continued 
to  permit  acts  of  sexual  intercourse  for  the  five  or 
six  succeeding  months.  This  is  all  of  it.  There 
was  no  refusal  at  any  time,  nor  any  interposition  of 
a  new  promise  to  marry,  to  induce  compliance  with 
subsequent  requests  for  sexual  gratification.  In  fact,  we 
cannot  fail  to  suspect,  from  what  we  see  in   this  record,  I 

that  the  sexual  desire  was  dominant  in  the  girl  her- 
self, prompting  to  unlawful  indulgence.  She  certainly 
does  not  show  an  aversion  or  any  disposition  to  be 
sensitive  on  this  point  during  the  continuance  of  the 
illicit  relation  between  the  parties.  This  theory  of  his 
Honor  is  simply  a  forced  assumption  from  the  facts, 
and  not  at  all  necessary  to  a  true  statement  of  the 
actual   transaction. 

A  conclusive  answer  to  his  Honor's  theory,  how- 
ever, is  found  in  the  fact,  that  if  true,  it  involves 
the  proposition  that  for  any  act  of  sexual  intercourse 
there  accrued  a  cause  of  action,  and  so  in  this  case 
there  was  matter  for  fifteen  or  twenty  suits,  or  else 
it  must  be  held  the  cause  of  action  is  not  complete, 
does  not  accrue,  so  long  as  the  criminal  connection 
lasts,  and  so  the  seduction  is  not  complete  so  long 
as  a  like  act  of  criminal  intercourse  with  the  first  was 
kept  up.  Neither  view  is  sound,  and  so  to  hold 
would  violate  both  the  proprieties  of  our  language,  as 
well  as  the  well  understood  meaning  of  the  term  se- 
duction. 

It    is    argued    the    case    of     Thxnapwm    v.    CUnden* 
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ingj   1    Head,   288^   sustaiDS  the  theory  of   his    Honor, 
but  on   looking   to  its  facts  we    think  the  oontrary   is 
the   principle   there  announced,  precisely  in  accord  with 
the   theoiy   of   this  opinion.      The  court  below   simplv 
permitted   evidence    of   sexual    intercourse  between    the 
parties    beyond    the   period    of   limitation,    not   to    take 
the  case   out  of   the    statute,   but   as    tending  to    show 
the    defendant    was   the    father    of   the  child,  and   also 
in   aggravation  of  damages.      This  court,  approving  this 
ruling,  said:    ''The  whole  of  the  defendant's  intercourse 
with   the  person   seduced   and   all   the  circumstances    of 
the   case  are   to   be    regarded   as  an    entire   transaction, 
and   are  admissible  as  evidence  to   the  jury,  as  well  in 
view    of    the    question     whether    the    defendant  is  the 
father  of  the   child,   as  to   show   the  extent   of  the  in- 
jury  in   aggravation   of  damages '':     Thompson  v.    Oai- 
deningy   1    Head,   296,  296.      This  is  all  clearly  correct, 
but   does  not   tend   to    support    the   theory   that  a  new 
cause   of  action   accrued   at   each   act  of  criminal   inter- 
course, nor  the   other  referred  to,  that  it  takes  a  series 
of  acts    of  intercourse  to   complete  the  seduction  of  a 
female,    or  that   the   seduction    is    only   complete    when 
the   parties   cease   to    sin    against    the    law    pf   chastity 
and   propriety. 

Our  feelings  of  aversion  to  the  conduct  of  the  de* 
fendant  tend  to  make  us  very  earnestly  wish  to  see 
him  compelled  to  respond  in  damages  for  the  wrong 
he  has  done,  but  these  feelings  can  not  be  allowed 
to  control  established  principles  of  law.  The  Legis- 
lature has  chosen  to  say,  a  party  shall  sue  for  the 
seduction   of    his   daughter   within   twelve   months  after 
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the  canse  of  action  accrues^  and  not  within  twelve 
months  after  the  last  act  of  fornication.  We  must 
hold  the  latter  proposition  to  be  the  law  to  sustain 
this  suit^  but  this  would  be  to  make,  not  enforce,  the 
lai^.      It   is   not   so   written. 

The   change   made     in    our    law  by   the    sectioti    of 

the   Code  quoted   amounts  to  this,   that   the  old  action, 

based   on   the   fiction  of  loss  of  service,  is  now  given  in 

ibrm  for  the  seduction,  as  it  always  was  in  practice,  and  i 

the   statute    of    limitation    prescribed   for  this   action    is 

one   year  instead    of    three,   as    formerly.       Be   this   as 

it    may,   however,    as   we    have   said,   this    is   an   action 

in    form   and   substance  under   the  statute,  the  seduction 

being    the    cause    of    action,   and    that   on   August   25, 

1879,   and   in   perhaps    two    or    more    counts  it  stated 

as     a    fact    that    the    daughter    was    under    twenty- one 

years,   lived   with  the   father,  and  the  birth  of  the  child 

is    charged,    as    is    proper,    by    way    of    aggravation   of 

damages.       There  is  no  averment  of  performance   of,  or 

loss  of  service.     'We  are  compelled  to  apply  the  statute 

or    evade   or  disregard  it,  which  we  are   not  at   liberty 

to    do.       In   addition,    we    add,   that   our   own  cases,  as 

well   as  the  uniform   consent    of   authorities,   adopt   the 

theory    that    all    the    attending    circumstances,    such    as 

the    length    of   time   in   which   the   criminal    connection 

has   been   kept   up,   as   in   the  Clendening  case,  1  Head, 

288,   the   birth    of    a   child,   the   expenses    of    lying   in, 

such  as  medical  attention  and  the  like,  are  to  be  looked 

to   in   iiggravation   of  damages:     See   Smith  v.    Yaryatij 

8.   Ind.,   36,   Amer.    Rep.,    324-5.       This   being   so,   it 

necessarily   implies  that   these  circumstances  are  not  the 
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substantive    cause    of    action,   bat  only  aggravating    in- 
cidents   and    results    of    a    pre-existent    and    complete 
cause   of    action   on   the   part  of    the    party  entitled    to 
sue.      The    cause    of    action   is   the   seduction,   the    de- 
flowering   or  debauching  of  a  maiden,  or  seduction    of 
an   unmarried    woman,   then    walking    in    the    path    of 
virtue,  and  leading  her,  by  persuasion  or  &Ise  promises, 
into    the    pathway    of    vice.       Whenever   this    is   done, 
the    cause    of    action    accrues,   and    the    suit    must   be 
brought  within   twelve   months   from   the  accrual  of  the 
cause   of  action  by  the  imperative  terms  of  the  statute. 
There   can,    in    the   nature    of   things,  be  but  one   se- 
duction   under    a    single   promise  to   marry,   as  in   this 
case,  though   the  act  of  sexual  intercourse   may   be  re- 
peated.      The   seduction   is  complete,   when,   relying   in 
that   promise,  the   woman  yields  her   person   to   the  em- 
brace of  the   deceiver;    after   this,   it  is   but   illicit  co- 
habitation. 

The  fallacy  that  underlies  the  view  of  his  Honor, 
the  circuit  judge,  is,  in  confounding  the  right  to  sue 
for  the  seduction,  with  the  breach  of  the  contract  to 
marry,  by  which  the  seduction  was  effected.  Suppose 
the  father  or  daughter  had  sued,  after  the  first  act  of 
intercourse  in  March,  for  the  seduction,  and  Franklin 
had  plead  in  defense  to  that  suit,  that  it  was  true 
he  had  promised  to  marry  as  charged,  and  by  reason 
of  such  promise  had  obtained  and  continued  to  have 
sexual  intercourse,  but  that  he  was  then  ready  to 
marry  as  promised;  would  this  have  been  any  defense 
to  the  action?  No  one,  we  take  it,  would  so  main- 
tain.      But  why?     Simply  because  the  fact  of  the  oou- 
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tinuance  of  the  promise  and  intercourse  and  readiness 
to  perform  the  promise,  has  nothing  to  do  with  the 
right  to  sue  for  the  seduction.  The  father  certainly 
could  maintain  the  suit,  even  though  the  marriage  was, 
ju  fact,  afterward  consummated,  and  if  consummated 
after  commencement  of  his  suit,  a  plea  setting  up 
that  fact,  while  it  might  go  in  mitigation  of  the  dam- 
ages, would  be  no  defense  whatever  in  bar  of  the 
action. 

We  think  this  conclusive  of  the  case.  We  there* 
fore  hold  his  Honor  erred  in  his  view  of  the  law, 
reverse    his    judgment    and   give  judgment   for   the   de- 

fendant  on   the   plea  of  statute   of  limitations. 

Judges  Ck)OKE  and  Turney  dissent,  and  agree  with 

the    ruling  of  the  court   below. 


PBTrriON    TO    REHSAB. 

Upon   petition   to  rehear.   Freeman,  J.,   said : 

A  most  earnest  petition  for  a  rehearing  is  presented 
in  this,  case  which  deserves  our  respectful  and  careful 
attention.  We  have  given  the  argument  and  author- 
ities cited  thoughtful  examination,  and  proceed  to  state 
the   result. 

The  case  is  an  action  by  the  father  for  the  seduc- 
tion of  his  daughter,  but  brought  over  twelve  months 
after  the  first  act  of  criminal  intercouse  and  her  ac- 
tual seduction,  in  March,  1879,  as  found  by  his  Honor, 
the  circuit  judge,  who  tried  the  case  below,  without 
a  jury. 
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The  facts    are^   that    defendant,    Franklin,   as    found 
by   the    court    below,    had    intercourse   with   plaintiff's 
daughter,   under   a   promise   of  marriage,  about   March, 
1879.       This   is  her   testimony,   and   is   corroborated   by 
her   father's  testimony,   though    the    defendant    as    posi- 
tively  denies   the   promise  as  she  asserts  it,  and  insists 
that  she  was  as  willing  as  he  was  to  have  sexual  inter- 
course,  but   feared  the   consequences,  to* wit,   pregnancy. 
He   claims   she   yielded   this   objection  on  his  telling  her 
he   could    use    an    instrument    for    protection    called  a 
^'cundrum,''   and   that  he  went  to  a  neighboring  village, 
on    this   understanding,   and    procured    this  article,    aud 
then    went    to    see    her,   and    she    asked   if  he    hid   it, 
expressed    herself    as    very   glad    of   it,   when    told    he 
had,   and    when    he    adjusted    it   she   promptly  engaged 
in   the   sexual    act    with    him.       In   this   he   is   corrob- 
orated   to    some    extent    by  the    girl's    own   statement, 
that  he   did    promise    to    use    this   protective,   did   pro- 
cure  it,   showed    it    to   her,   and   told   he   would    use  it 
to   prevent   pregnancy,   and    this   about   the  time,  as  she 
says,   of  the   first   act  of  intercourse.       There  is  a  good 
deal   of  proof  in   the   record   tending   to   show   she  was 
very   imprudent,    and    not    only    permitted,   but   sought 
improper   liberties   with   several   other  young  gentlemen. 
For   instance,   she   is   shown    to    have  gone,   one   night, 
with   a   witness,    who  is   not   attacked,   to   church,  some 
three   or   four   miles  from    home,   in   a   wagon,  and  that 
she   said   to   him,   she   wished    they  had  a  pallet  so  thej 
might   lie   down   in   the   wagon  together;     on  his  reply- 
ing  they   would    not   have   room,   she  said  it  would  not 
take   much   room,   as   she   would   lie   very  close  to  him. 
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Xbis   witness,  says  she  leaned  her  person  on  him  during 

the   ride^   and   he  placed   his.  legs  on  her  lap.      In  fact^ 

she   is  shown   to   have    been    careless^   if   not  loose^   in 

her   habit  of  permitting   liberties  with   her   person,  and 

even   to   have    invited    them    repeatedly   before  her   se* 

duction.      Her  father,  the   plaintiff,   does  not  show  the 

prudent  oare  of  the   virtue  of  his  daughter  that  should 

be     exerci^d    by  a    parent,    as    he    is  shown   to   have 

habitually   permitted   her  to  go  alone  at  night,  both  on 

horseback   and  in   a   baggy,  as  well   as   in  .the  case  of 

the   wagon   ride   to    church,   with   young    men,   and   i^e-* 

turn  between  ten  and  twelve  o'clock,  the  churches  being 

several   miles  from   his  house.      All  this  does  not  make 

out    a    case    in     which    very  great    feeling    should    be 

aroused,    either    in    favor  of   the    wanton  girl,   or  her 

innocent,  no   doubt,   but  imprudent   father,   or  call   for 

such   damages  as  a  case  involving   the  opposite  elements 

would    demand.      These    are    stern,    though   unpleasant 

facts,  clearly  appearing  in   this   record.      The  judgment 

against  Franklin  is  |3,000. 

But  whatever  the  law  is  on  this  record,  it  is  our 
duty   to  administer  it. 

The  case  turned  in  the  former  opinion  on  the  ques- 
tion of  the  statute  of  limitations,  whether  the  cause 
of  action  accrued  over  twelve  months  before  the  com-* 
mencement  of  this  suit,  which  was  on  July  13,  1880, 
after  the  birth  of  a  child  in  May  before.  The  fact 
of  pregnancy  had  been  observed  some  time  before  the 
child    was   born. 

The  suit  is  by  the  &th<Br,  as  we  have  said ;  is 
simply  for   the  seduction  of  his  daughter;     averring   in 
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some    counts    she    was    a   minor,   living    at    his    hoase, 
and  the  birth  of  the  child.      The  declaration   in    everr 
count    specifically    avers    the    sednction   to   have    taken 
place    on    August    26,    1879,  which,  as    we    shall    see, 
was   the   last  act    of    intercourse    between     the    parties, 
he   marrying,   we   believe,   in   October  afterward.      This 
being  the  time  averred,   the  i-eal   question   probably  is, 
whether   the   fact   is    shown    as    charged,   esjflecially    in 
view   of  the  statute   of  limitation,   thef  turning  question 
in   the  case.      The  whole  theory  of  the  plaintiff's    case 
on   the   only   question    of    law    before    us    is,    that    the 
seduction,   though  complete   in   March,   1879,   was   kept 
up,  by  continuous  and  repeated  acts  of  intercourse,  from 
then    till    August    26th,  and  was    so    either  a  contin- 
uous transaction   or  seduction,  complete  only  after   the 
last  act  of  intercourse,  or  that  each,  subsequent  act  of 
intercourse   was  an^  act    of    seduction,   accomplished    by 
means  of  either  an  expressed  or  implied  renewed  promise 
of   marriage* 

The  theory  of  a  continuous  act  from  the  first  se- 
duction down  to  the  last  act  of  sexual  intercourse,  is 
sought  to  be  sustained  by  the  following  and  the  like 
from  Addison  on  Torts,  Wood's  Ed.,  vol.  2,  page  601. 
'^  Where  an  action  is  brought  against  a  justice  of  the 
peace  for  a  false  and  malicious  imprisonment,  every 
continuance  of  the  imprisonment  de  die  in  diem  is,  in 
point  of  law,  a  new  imprisonment,  and  therefore  the 
time  of  limitation  runs  from  the  last  day  of  such 
imprisonment,  and  not  from  the  time  of  the  issuance 
of  the  warrant."  This  principle  or  rule,  as  applicable 
to   the  facts    of    the  case  slated,  a   continuous    act   of 
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injury   by   imprisonment   from   day   to   day,   there  being 
in    sach   a  case   no   moment   even   in    which   the  wrong 
is    discontinued,  is   all   very   well,  and  may  be  sustained 
as    sound   for   the   additional    reason    that   the   party    is 
restrained   of  his   liberty,   consequently    not  in  condition 
to     sue.       The    wrong,    that    is    the    imprisonment,   is 
both    in   fact,  and   in   the    universal   form  of  expressing 
it^   but  one    wrong.       But   here  we   have   no  such    act, 
either  in  its  nature,  or  made  out  by  the  proof.      On  the 
contrary,  the  seduction,  define   this  ^s  you   please,  was 
complete   on   the   first  act  of   intercourse,  and   the  acts 
constituting  it  can   not   be,   by   the   very   nature  of  the 
thing,  continuous,  as  in  the  case  of  imprisonment.     The 
definitions  of  the  act  as   given   in   the    former   opinion 
were:     ''The  offense  of  a   man   who  induces   a   woman 
to    surrender   her   chastity;    and   the   other* case,  that  of 
a    AToman  who,  after  having  been  unchaste,  has  returned 
to    the  pathway   of   virtue,   and   is  again   seduced   from 
that  state   by   the   wiles    of    a    man,  either  by   promise 
of    marriage  or  otherwise.'^      In   this  last  case,  however, 
as  well  said  by  the  Supreme  Court  of  Michigan,  the  inter- 
val  between   the   seduction  originally  and  the  second  se- 
duction must  be  sufficiently  long  to  indicate  the  reforma- 
tion  was  real:     People  v.    Clarhy  33   Mich.,   112. 

These  definitions  are  the  fair  result  o<  the  cases 
on  the  subject,  and  correspond  in  principle  with  the 
definition  of  Mr.  Luld  in  his  late  work  on  Damages^ 
page  658,  which  is:  '^ Seduction  is  the  act  of  over- 
coming the  chastity  of  a  female  by  flattery,  promises 
or  artifice.^'  In  every  proper  definition,  chastity,  as 
an    established   fact,  either   as  an    original    or    acquired 
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virtue   after  previous  loaS;   is   necessarily  involved.       In 
addition^   it  is  clear   beyond  fair    dispute,   that  one   act 
of  sexual   intercourse   in  either  case  completes   the    fact 
of    seduction.       If    not,    what    rule    shall    we    adopt? 
Shall  it   be   three,   five  or  a  dozen   times?    or  shall  it 
be   held   that  every   act    of   intercourse   is   a   fresh     se- 
duction,  until   the    parties  shall   separate?    If    the    last 
theory   be  correct,  then  the  woman  might  have   a  hun- 
dred causes  of  action  afler  that  number  of  acts  of  casual 
intercourse,   or   might    leave  one   paramour,  with    whom 
she   had    been   living    in    fornication    for  years,   as   the 
means  of  earning  her   maintainance,  and  at  once  go  to 
the    arms    of    another    promising   richer  gifts,  and    yet 
be  entitled   to   sue   the   former    for    her   seduction,   and 
recover,   notwithstanding   she    had    made    no    claim    to 
virtue    for    years,   and    then    sue    the    latter    as    well. 
None  of  these  conclusions  can   be  sustained   by  reason 
or    authority.       On    the    facts    of    this  case,   they   are 
still   further    from    being   within   the   authority   quoted. 
The   daughter   swears    herself,   that  within    the   five    or 
six   months   the  acts  of  intercourse   were   not   frequent, 
sometimes,  she   says,  once   a   month,  and   sometimes  not 
so  often.       We    suspect     it    probable    there    may  have 
been    more   than   she   says,  but  there  is   no   proof  of  it 
But  taking  it  as  she  says,  and  so  far  from  the  acts  beiog 
continuous,   they   were  separate  acts  of  intercourse,  oc- 
curring  with  a  month  intervening  between  them.      This 
bears   no   analogy   whatever  to  the  case  of  a  continuous 
imprisonment   from   day  to  day,  or  any  like,  case  cited 
by  counsel.     To   hold   the  rule  cited   applicable  to  this 
case,   would   be  to   hold   a  rule   based   on   one   state  of 


APRIL  TERM,  1886,  625 

Franklin  v.  McCorkle. 

facts  equally  applicable     to  another  and   different  case, 
and   thus   confound    all    legal    distinction,  and   abandon 
everything   like  :  logical    precision    in    reasoning.   .   The 
theory  of   a    continuous    series    of    acts    from    day  to 
day  has  no   support   in   fact,  but   has  to   be  abandoned 
in    order  to  support  the  other  branch  of  the  argument, 
of  a  fresh    seduction    by    every  act,  as  there  must   be 
a   real   reformation,  evidenced  by  such  interval   of  vir- 
tuous  conduct  as  to  show  it  to  have  been   real.     The 
other    class    of    eases    cited    is,  where  the   original  act 
is   not  itself   an    injury   or    wrong,  but  becomes  so  in 
its   after   results,  as  where  a    man    by  digging  on  his 
own   land   wrongfully   lays  ojpen   the  foundation   of   his 
neighbor's  wall,  and  causes  them  to  be  gradually  weak- 
ened  by  the  effect  of  flowing  water,  rain  and  frost,  so 
that  at   last  the  wall   falls,   the  time  of  limitation  runs 
from   the  time  of  the  falling  of  the  wall,  and  not  the 
time   of   the   original    excavation :     Addison    on    Torts, 
600,   601  •      This    is    all    clear,    but    evidently  has  no 
bearing  on   the  question   under  discussion. 

These  are  the  only  principles  pressed  on  us  by 
authority  that  tend  to  sustain  the  argument  of  counsel 
in  favor  of  the  views  presented.  We  think  they  fail 
to  meet  the  argument  of  the  former  opinion  or  shake 
its  conclusions.  The  idea  that  this  girl  was  seduced 
at  every  act  of  intercourse,  in  any  proper  or  legal 
sense  of  that  term,  is  preposterous,  on  the  facts  stated. 
She  evidently  eagerly  accepted  every  opportunity  of 
illicit  pleasure.  Her  original  virtue  was  evidently 
hung  on  the  slender  thread   of    fear    of    pregnancy  as 

the  result  of    indulgence.      She    yielded  it  as  soon  as 
40— VOL.  16. 


Franklin  e.  HcCorkle. 

j 

learned  of  the  means  of  prevention,  and  after  hsv-  : 
iuBpeoted  the  arliole  supposed  to  guaranty  her  , 
stj,  sGe  willingly  trusted  to  its  efficacy  and  wan- 
i]y  yielded  to  the  craving  of  passion.  The  idea 
a  woman  thus  engaged  in  sexual  indulgence  at  every 
[wrtunity  being  seduced  at  every  act  of  intercourse, 

to  our  minds  absard,  and  to  show  its  otter  ab- 
dity,  we  have  from  her  own  testimony  the  statement, 
it  on  the  last  occasion  of  euch  intercourse,  about  the  . 
t  of  August,  1879,  she  bad  sezaal  connection  with 
endant    twice   the    same    night   by   ten   o'clock,    once 

going  to  church,  and  once  on  their  return.  Was 
i   seduced  twice  that   night,  or   did    it  take   both  acts 

intercourse  to  complete  it?  It  is  inconceivable,  it 
ms  to  us,  that  uuy  one  can  assume  that  this  womao 
nes  within  the  second  category  of  persons  capable 
being  sednced,  one  who,  after  having  been  once 
luced,  bus  permanently  returned  to  the  path  of  virtue, 
ere  is  no  evidence  that  she  ever  had  a  virtaoua 
pulse  alter  the  first  act.  In  fact,  as  long  as  the 
undrum"  was  supposed  to  give  her  guaranty  ot 
ety,  we  have   no   doubt    she    unhesitatingly    yielded 

the  promptings  of  wanton  passion,  wherever  the  op- 
rtunity  offered  itself,  with  the  man  who  had  this 
jposed  safeguard. 

The  very  question  presented  in  this  case,  as  to  the 
le  of  seduction  being  complete,  and  effect  of  sabse- 
ent   acts   of   intercourse,  under  a  promise  of  marriage, 

here,  has  been  passed  on  by  the  Supreme  Court  of 
diaua,  in  a  carefully  prepared  opinion.  In  that  case, 
licb  was  an  action  for  seduction  which  had  originally 
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taken   place  in    Illinois,  continued    there    for  sometime, 
in    confidence,  and   relying   upon  a  promise  of  marriage. 
T^hey   then   came  into   the  State   of    Indiana  and   there 
had   repeated    acts    of   sexual    intercourse.      The  court 
lield,   first,   that    the    cause    of    action    was    local,   and 
arose    in    the    State    of   Illinois.       Second,    that    while 
there    was   a    statute    of   Indiana    that  gave  a  woman 
the  right  to  prosecute  an  action   for  her  own  seduction 
similar  to   our  own,   yet  the  subsequent   acts  of  intei*- 
course    in    Indiana    did    not    sustain   the  right  in   this 
case.      On  this  question  the  court  said:    ''It  is  manifest, 
from   the  evidence    in    this    case,    that  if   the    appellee 
was   in    fact    seduced    by   the    api^ellant,    the    seduction 
took   place  in   the  State  of  Illinois.      The  illicit  inter- 
course   testified    to    as    having    occurred    in   this   State 
did  not  constitute  a  new    and   independent  case  of  se- 
duction, as  contended   for   by  appellee,  but  was  merely 
consequential   to    the  alleged   seduction   which   had   pre* 
viously  taken    place."      The    acta    in    this    case    were 
much   more  continuous   than   in   the  case  before  us,  and 
for  a   longer  period,   and,  as  we   have  said,  under  pre- 
cisely the   like    promises  as   in   the   case   now   in   hand. 
This  is  the  decision   of  a   most  respectable  court  in  a 
well    considered    case,  and    entitled    to    weight    as  au- 
thority.     It  is,   as  we    think,  so    obviously   based,    in 
the  nature  of   the  case,   as  to  need   but   little,   if  any, 
argument  to  sustain   it. 

The  only  legitimate  effect  of  the  promise  of  mar- 
riage shown  in  this  case,  is  to  show  the  artifice  by 
which  the  defendant  overcame  the  virtue  of  the  daughter, 
and  thus,  in  the  language  of  Wilmot,  C.  J.  (in  TulUdffe 
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v.  Wade,  3  Wils.  R.,  18),  ^'make  the  damages  more 
liberal/'  It  can  have  no  possible  influence  on  the 
question  when  the  canse  of  action  accrued,  for  she 
might  equally  have  been  seduced  and  a  cause  of  action 
complete  under  our  law  without  such  promise,  or  anj 
thing  more  than  '' solicitation  and  importunity/'  to 
which  she  yielded.  The  means,  say  this  court,  are 
indifferent.  "It  is  enough,  that  by  any  means  or 
acts,  he  tempted  or  persuaded  his  victim  to  the  sur- 
render of  her  chastity '' :  Reed  v.  WUUams,  5  Sneed, 
580.  This  being  so,  the  promise  of  marriage,  for  all 
the  purposes  of  the  statute  of  limitations,  may  be  left 
out  of  the  case.  The  surrender  of  her  chastity  is,  by 
our  court,  treated  as  the  cause  of  action;  the  means 
by  which  this  is  induced  immaterial,  except,  as  we 
have  said,   in   aggravation   of  damages* 

We  now  cite  the  principles  settled  as  to  the  statute 
of  limitations  from  the  saine  author  referred  to  by 
counsel  on  this  question,  both  in  text  and  notes.  Sec- 
tion 1361:  ''The  time  when  the  statute  of  limitations 
begins  to  run  is  from  the  accrual  of  the  cause  of 
action.''  ''  Whenever  an  injury  is  complete,  a  legal  in- 
jury, however  slight,  the  statute  begins  to  run.  By 
legal  injury  is  meant  such  an  injury  as  entitles  a 
party  to  maintain  an  action,  even  though  the  damage 
is  merely  nominal;  therefore,  where  the  injury  is  such 
that  a  right  of  action  accrues,  the  statute  begins  to 
run  from  that  time":  Note  a  to  page  599.  ''The  fact 
that  the  injurious  consequences  are  not  known,  does 
not  prevent  the  opej^tion  of  the  statute  from  the  time 
when   the   injury   was  do^^  ^^^^   &  cause  of   action  ao- 
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crued'':  Note  a  to  page  600,  citing  Oaatin  v.  Jeffer*' 
son,   15  Iowa,   185,   and   other  cases. 

The  only  real  question  ^in  this  case  is,  could  the 
present  plaintiff,  the  father,  have  sued,  and  had  a  right 
of  action  accrued  in  March,  when  the  court  finds  the 
daughter  was  seduced?  If  so,  the  statute  has  run, 
unless  every  subsequent  act  of  intercourse,  under  an 
affirmation  that  he  would  still  keep  his  promise  to 
marry,  must  be  held  a  new  seduction,  and  consequently 
a  new  cause  of  action,  and  so  twenty  cases  of  action 
may   have  accrued   in   this   case,   which   is  absurd. 

The  case  in  American  Decisions,  vol.  44,  cited  {Boyd 
V.  JReidy  740),  only  holds  the  father  might  recover  at 
common  law,  regardless  of  the  question  of  service.  Our 
statute  has  also  given  this  right,  and  so  the  action  is 
brought,  but  the  statute  has  also  fixed  the  time  of 
limitation   for   seduction   at  twelve   months. 

We  have  thus  carefully  gone  over  the  points  of 
the  argument  for  rehearing.  We  can  not  allow  our 
feelings  of  repugnance  to  the  seducer  to  swerve  us 
into  bending  the  law  to  meet  a  hard  case.  The  law 
must  be  run  on  straight  lines,  and  while  this  may 
produce  hardships,  such  hardships  are  incident  to  all 
human  transactions,  and  are  the  necessary  result  of 
general  rules,  which  in  the  main  are  based  on  a  sound 
public  policy  and  serve  the  public  weal.  The  Legis- 
lature prescribes  the  rule  as  to  the  statute  of  limita- 
tions; we  do  not,  but  we  are  bound  to  enforce  it  in 
its  plain,  obvious  meaning,  and  must  not  let  our  feel- 
ings induce  us  to  such  evasions,  however  desirable  a 
different  result  might   be   in   the   particular   case. 
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J.  H.   MooBE,  Administrator,  v,  A.  J.  Lassiter  e£  aL 

1.  Pkincipal  aitd  SmtSTY.    Pendrng  UHgaltUm,    OrigmtU  ncrei^.     Order 

of  Habilitjf,  A  person  who  beoomes  the  suret j  of  the  principftl  debtor, 
in  the  course  of  legal  proceedings  to  collect  the  debt^  makes  himself 
liable  before  the  original  sorety  for  the  debt,  or  anj  prior  snrety  for 
the  debt  after  its  creation,  and,  therefore,  to  an  earlier  snretj  in  the 
course  of  the  same  legal  proceedings. 

2.  Sams.    IniermediaU  oourL    Bond  gvotn  to  bring  ecnue  tnfo.    Appeal  to 

higher  eourL  JSjfeei  upon  mrety,  A  saretj  in  the  coarse  of  jndicial 
proceedings  at  law  npon  a  bond  giyen  to  bring  the  case  into  an  in- 
termediate coart  for  the  correction  of  errors,  is  onlj  bound  for  the 
proper  judgment  of  that  court,  and  the  appeal  in  error  of  the  prin- 
cipal to  a  higher  court  bj  means  of  a  new  bond,  does  not  make  the 
surety  an  appellant,  but  he  continues  in  court  bj  his  bond,  which 
under  the  statute  is  made  a  part  of  the  record,  and  is  liable  thereon 
for  such  judgment  as  the  court  below  should  have  rendered. 

S.  SuBKUBB.    Oertiorari  bond,    Shtrety  on  appeal  to  dreuU  ecmrtm    Appeal 

to  Supreme  Court.    Surety  of.  Order  ofUabiliJty,  As  between  the  suretj 

on  a  Mriiorari  bond  to  bring  a  justice's  judgment  into  the  circuit 

court,  and  the  suretj  of  appeal  from  the  drcnit  to  the  Supreme 

Court,  the  latter  is  primarily  liable. 


FROM    GIBSON. 


Appeal   from  the  Chancery  Court  at  Trenton.    Jno. 

SOMERS^    Ch. 

T.   E.   Harwood  for  complainant. 

M.  M.   Neil  and  Cooper  &  Hays  for  defendants. 

Cooper,  J.,  delivered  the  opinion   of  the  court. 

B.  M.  Taylor  recovered  a  judgment  before  a  justice 
of  the  peace  against  W.  A.  Ridley,  E.  G.  Wood  and 
J.  N.  Moody,  on  a  promissory   note  executed   to  him 
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by    Ilidley   as    principal,   and    by    the    other    two    de- 
fendants   as    sureties.      W.    F.    Blakemore    became    a 
stayer    on    the    judgment,   the    entry  on    the    justice's 
docket  reciting  that   he   was   ''stayer   for   all   the    par- 
ties.''      Afterward,   upon   his  petition    for  the  purpose, 
Blakemore  obtained  'writs  of    eeriiorari  and   aupersedeas 
to    bring  the  case    into    the    circuit  court,  and   to   su- 
persede an  execution   on   the  judgment  which  had  been 
levied    on    certain    personalty    as    his    property,    upon 
giving  a  bond   with   security   in   double   the  amount  of 
the    judgment,  conditioned   to   prosecute   the   writ    with 
effect,  or  perform  the  judgment  which  shall  be  rendered 
in    the  cause«       Upon   the    motion    of   the    plaintiff    in 
the  judgment,   the   petition   was   dismissed,   and  a  judg- 
ment rendered    against   Blakemore.  and   his   sureties  on 
the   bond    for    the    debt,   interest    and    costs.       J.    M. 
Moore,  the  intestate  of  complainant  J.  H.  Moore,  was 
one    of    these    sureties.       Blakemore    alone    prayed    an 
appeal  to   the  Supreme  Court,  which  was  granted  upon 
his   giving  bond    with    security,   in   double  the   amount 
of   the  judgment,  conditioned   to   abide   by  and  perform 
the  judgment,  sentence  or  decree  of  said  Supreme  Court 
in    the  premises.      The  judgment   was  affirmed   by   the 
Supreme  Court,  and  a  judgment  rendered  against  Blake- 
more and   the   sureties,  both   on   the   certiorari  and   the 
appeal   bond,  for  the   debt,  interest,   cost  of  the  circuit 
court,  and  cost  of  the  Supreme  Court.      The  defendant, 
A.   J.   Lassiter,  was   one   of  the  sureties  on   the  appeal 
bond.      The    judgment    was    against    J.   M.   Moore    as 
surety   on   the   certiorari  bond,   and   against   A.  J.  Las- 
siter as  surety  on  the  appeal  bond.     J.  M.  Moore  paid 
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the  judgment*  The  present  bill  was  filed  by  J.  H. 
Moore,  as  administrator  of  J.  M.  Moore,  who  had 
died,  to  hold  Lassiter  primarily  liable,  as  between  him 
and  J.  M.  Moore,  for  the  amount  thus  paid,  and  to 
be  subrogated  to  the  rights  of  Blakemore,  as  stayer 
of  the  justice's  judgment,  against  the  defendant,  J.  N. 
Moody.  It  also  sought  to  set  aside  a  fraudulent 
conveyance  of  property  made  by  Lassiter,  and  to  sub- 
ject the  property  to  the  satisfaction  of  the  recovery. 
On  final  hearing,  the  chancellor  dismissed  the  bill  as 
to  Moody,  being  satisfied  from  the  proof  that  Blake- 
more had  not  stayed  the  justice's  judgment  at  his  in- 
stance. But  the  chancellor  was  of  opinion  that  the 
complainant  was  entitled  to  the  relief  sought  as  against 
Lassiter,  and  rendered  a  decree  accordingly.  Both 
parties  appealed  from  the  decree,  the  appeal  of  Moore 
being  limited  to  that  part  of  the  decree  releasing 
Moody.  The  Referees  report  that  the  decree  should 
be  affirmed  as  to  Moody,  but  reversed  as  to  Lassiter. 
The   complainant   excepts. 

The  right  of  the  complainant  to  relief  against 
Moody  turns  upon  a  question  of  fact.  Did  Blakemore 
stay  the  justice's  judgment  at  the  request,  or  with  the 
consent  of  Moody?  The  chancellor  and  the  Referees 
both  find  that  he  did  not,  and  in  this  conclusion  we 
concur.  Blakemore  himself  testifies  that  Moody  was 
opposed  to  staying  the  judgment,  and  that  he,  Blake- 
more, acted  upon  the  suggestion  of  Wood,  the  other 
surety,  who  was  a  partner  of  Moody  and  present  at 
the  interview,  that  it  would  be  all  right.  Wood  was 
anxious  that   the  judgment  should   be  stayed,  and  made 
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the  suggestion  after  Moody  had  left  him  and  Blake* 
more.  As  he  turned  off  Moody  made  some  remark, 
not  in  itself  amounting  to  an  authority  to  Blakemore 
to  stay  the  judgment  for  him,  but  from  which,  Blake- 
more says,  he  drew  the  inference  that  he  might  do 
it.  The  evidence  is  insufficient  against  Moody's  posi- 
tive  denial. 

The  question  on  the  other  branch  of  the  case  is 
whether  Lassiter,  by  becoming  surety  on  the  appeal 
bond,  made  himself  primarily  liable  for  the  judgment 
and  costs  of  the  Supreme  Court  before  the  surety  on 
the  certiorari  boud.  It  is  conceded  that  a  surety  of 
appeal  is  liable  before  an  original  surety  on  the  debt, 
against  whom  and  his  principal  judgment  has  been 
rendered  in  the  Idwer  court,  who  does  not  appeal  from 
the  judgment,  although  his  name  be  signed  without 
authority  to  the  appeal  bond,  and  the  judgment  of 
the  appellate  court  be  rendered  against  him:  Coles  v. 
AndtraoTiy  8  Hum.,  489;  Briggs  v.  JERnton,  14  Lea, 
233.  So  is  the  surety,  at  the  instance  of  the  prin- 
cipal alone,  for  the  stay  of  execution:  Chaffin  v. 
Campbell^  4  Sneed,  184.  So  is  the  surety  on  a  de- 
livery bond  in  which  the  original  surety  refuses  to 
join:  Brown  v.  MoDonaldy  8  Yer.,  168.  And  the 
rule  is  general  that  one  who  becomes  surety  in  the 
course  of  legal  proceedings  against  the  principal  has 
no  right  of  contribution  against  the  original  surety  for 
the  debt,  but,  on  the  contrary,  the  latter  is  entitled 
to  be  subrogated  to  the  creditor's  right  against  him: 
TenneMee  Hospital  v.  Fuqiba,  1  Lea,  612,  and  cases 
there  cited.      The  reason   for  all  these  rulings  is  that 
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the  new  sarety,  by  joining  the  principal  in  a  bond 
by  which  he  obtains  time  in  the  collection  of  the  debt, 
changes  the  terms  upon  which  the  original  surety 
was  bound,  and  prejudices  his  rights.  The  result  is 
precisely  the  same  as  if  the  debtor  had  obtained  tioEie 
by  giving  a  new  obligation  with  new  sureties,  so  far 
as  the  original   surety  is  concerned. 

vBut  the  same  reason,  under  the  same  circumstances, 
equally    applies    to    a    surety   who    becomes  such  aflber 
the  creation   of  the  original   debt,  and   of  course   to  an 
earlier  surety  in  the  course  of  legal  projeedings,  or  to 
any   person   upon   whom  the  character  of  surety  is  cast 
by   the   nature  of  the  transaction,   or   by   law.      It  has 
accordingly   been   held   by  the  court  of  appeals  of  New 
Tork   that  a   purchaser   of    land,   who   is  compelled   to 
pay  a  judgment   against   his   vendor   which   was   a   lien 
on   the   land,  and    of    which    he   was  ignorant,   was   so 
far  a    surety    of    the    vendor    that    a    release    by   the 
judgment    creditor    of    the    sureties    of    appeal   of    the 
judgment    debtor,   in    the    suit    brought  to  collect    the 
debt,   discharged    the   judgment   lien:     Barnes  v.   MM, 
6.N.  Y.,  397.       '^The  sureties  upon   the  appeal,"  say 
the    court,    'intervened    as    volunteers,    and    by    their 
interposition   got   time  for   the   principal   debtor,  to  the 
prejudice    of    the    prior    sureties,   and   of    the   plaintiflb 
who^e   lands   were   bound    for    the    judgment,   and  they 
must   be  considered   in  equity  as  in  the  same  condition 
as  any   other  sureties  undertaking   for  the   payment  of 
the  judgment.      Their  obligation  enured  to   the  benefit, 
not    only   of    the    creditors,   but    of    any   and   all  who 
had   become  before    them   in   any   way  sureties   for  the 
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payment  of  the  debt.      There  is  no  diatinction  recog- 
nized between    those  .originally  bounds   and    those  be- 
coming   bound    by   some   subsequent  act."      The  same 
high   court  has  applied    the    doctrine    to    the    case    of 
sureties    in    legal    proceedings,  where    one    set    of   the 
sureties  become  bound   for  the   judgment   of   an   inter- 
mediate court,  and   the  other  set   become   subsequently 
liable  for  the  judgment  of  the  court  of  appeals.     The 
latter  sureties,  say  the  court,  secured  delay  by  agreeing 
to   pay   the  judgment.      The  earlier  sureties   may  have 
been  injured,  and  justice  would   seem  to  demand  that, 
between    parties    thus    situated,    the    primary     liability 
should   rest   upon   those  who  iutervened  to   procure  the 
delay.      Upon   the  affirmance  of  the  judgment   by   the 
intermediate    court,    the    first    sureties    had  a  right  to 
pay   the  same,  and   to  be  substituted   to  the  rights   of 
the  plaintiff  in   the  judgment,  and   to  enforce  the  same 
against  the  defendant.       In    that  case,   upon   appeal  to 
the  court  of  appeals,  the  undertaking  would  necessarily 
enure  to  the   benefit   of   the  first  sureties  as  equitable 
owi/ers  of    the    judgment,   and   upon   affirmance  in   the 
court    of   appeals    they    could    enforce    it    against    the 
second  sureties.      The    latter   agreed,   upon   the  contin- 
gency  of    affirmance,  to  stand   in    the    place    of   their 
principal,  and   to  pay  the  judgments.      In   effect   they 
became  sureties  to  the  first    set   of  sureties:    SRnekley 
V.  Kreiiz,  58   N.  Y.,   683.      The  same  principle,  in  a 
case  involving  the  equity   between   sureties,  was  recog- 
nized  in   MoOormick  v.   Irtoin,  35  Penn.   St.,   111. 

These  principles  are  denied   by  the  learned   counsel 
of   the    defendant.      Nor   do  they  claim   that  there  is 
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any  case  for  contribution  between  sureties^  for  the  ob- 
vious reason  that  there  can  be  no  contribution  except 
where  the  sureties  are  bound  for  the  same  liability:  1 
Lea^  612.  What  they  do  contend  for  is,  and  so  the 
Referees  find,  that  the  appeal  <5f  Blakemore  made  the 
sureties  on  the  certiorari  bond  also  appellants,  and  the 
surety  of  appeal  became  their  surety.  If  the  sureties 
on  the  oeriiorari  bond  were  not  appellants,  the  case 
would   therefore  fall   within   the  general   rule. 

The  appeal  from  the  judgment  of  the  circuit  court 
was  taken  by  Blakemore  alone,  and  the  sureties  on 
the  appeal  bond  bound  themselves  for  his  acts  alone. 
The  sureties  on  the  certiorari  bond  neither  prayed  nor 
obtained  an  appeal,  nor  joined  in  an  appeal  bond,  all 
pre-requisites  to  an  appeal.  To  treat  them  as  actual 
appellants,  under  these  circumstances,  would  be  a  plain 
violation  of  the  statutes.  Nor  is  it  at  all  necessary 
to  resort  to  such  a  tour  de  force  to  bring  these  sure- 
ties before  the  appellate  court.  The  appeal  or  appeal 
in  error  of  the  principal  vacates  or  suspends  the  judg- 
ment, not  only  as  to  him  but  as  to  his  sureties,  who 
are  only  liable  in  the  event  the  judgment  is  enforce- 
able against  the  principal.  And  by  a  statute  of  an 
early  date,  brought  into  the  Code,  all  bonds  and  re- 
cognizances taken  according  to  law  in  the  appellate 
court,  or  in  the  court  below,  in  the  progress  of  a 
cause,  form  a  {)art  of  the  record,  and  judgment  may 
be  rendered  thereon  by  the  appellate  court,  to  the 
extent  of  the  respective  liabilities  of  the  parties,  upon 
motion,  without  scire  facias  or  notice:  Code,  sees. 
3109,   3137,  3161,  3166,   4499.      In  case  of  successive 


APRIL  TERM,  1886.  637 


Moore  «.  Lasaiter. 


appeals,  or  successive  proceedings  for  the  correction  of 
errors,  the  court  finally  determining  the  cause  renders 
such  judgment  on  the  bonds  for  an  intermediate  ap- 
peal as  should  have  been  rendered  by'  the  court  to 
^whioh  the  appeal  was  taken :  Howell  v.  Sevier,  1  Lea, 
95;     Dawson  v.   HoU,   12  Lea,   27. 

In  the  earliest  case  in  which  the  statute  requiring 
a  copy  of  an  intermediate  bond  to  be  made  a  part 
of  the  record  was  considered,  the  court  seems  to  have 
had  some  di£Bculty  in  settling  the  principle  which 
should  control  its  construction,  and,  while  recognizing 
the  fact  that  no  appeal  was  ever  taken  by  the  sureties, 
and  that  their  names  were  never  used  in  the  cause, 
appear  to  think  that  the  end  proposed  by  the  statute 
could  only  be  attained  by  treating  the  principal  as 
the  agent  of  the  sureties,  and  his  appeal  as  the  appeal 
of  the  sureties:  Slump  v.  Sheppardy  Cooke,  191.  The 
same  difiBculty  was  taken  under  consideration  in  White- 
side V.  ERohmany  2  Yer.,  358,  where  each  of  the  three 
judges  gives  a  separate  opinion,  assigning  different 
reasons  for  the  faith  that  was  in  him.  Judge  Catron 
adhered  to  the  practice  of  the  Cooke  case,  the  only 
question  before  the  court  being  whether  the  appeal  of 
the  principal  gave  jurisdiction  to  render  a  judgment 
on  an  intermediate  bond.  Judge  Peck  thought  that 
the  principal  might  be  considered  as  the  agent  of  the 
sureties  for  the  purpose  of  an  appeal,  unless  the  latter 
dissented  in  the  court  below  and  severed  from  the 
appeal  or  writ.  Judge  Whyte  dissented  from  the 
views  of  both  of  his  brother  judges,  upon  the  ground 
that   there  could   be  no  appeal   by   the   sureties    except 
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by   actually   joining  in  praying  for,   and    perfecting    it, 
and   that  it  would   be  absurd   to  hold   them   liable    by 
mere  intendment.    The  truth  is,  the  sureties  are  brought 
up  to    the    appellate    court    by  the  bond  executed    by 
them,   which   is  made  a  part  of  the  record   by  statute, 
and   upon  which,  and   not  upon    the   judgment   below, 
the  judgment  of  the  appellate  court  is  rendered.     This 
is   made    plain    by   two    considerations.      In    the    first 
place,   the   judgment  of   the   inferior  court  may   be   in 
favor  of  the  sureties,  and  yet  the  higher  court,  upon 
the   appeal    of   either    of    the    principal    litigants,   may 
render  such  judgment  against  the  sureties   as  the  court 
below  should   have  rendered.      In   the  second   place,  if 
the  sureties  for  an  intermediate  appeal  are  to  be  treated, 
upon   the  appeal   of  their  principal  to   a  higher  court, 
as   appellants,   the    same   judgment   would   be  rendered 
against    them    by  the    higher    court    as    against    their 
principal.       But    it    was    early  settled,   and    has    been 
invariably  held,  that  the  judgment  of  the  higher  court 
against   such   sureties  was  only  such  a  judgment  as  the 
court  below  should  have  rendered:     Hawkins  v.  Thom" 
touy     1     Yer.,    136;    Kennedy    v.    Jackj    1    Ter.,    82; 
Duncan  v.   MeOee^   7   Yer.,  103;    Howell  v.  Sevier j  1 
Lea,   95 ;    Dawson  v.  JSbfi,  12   Lea,  27.      And  it  need 
scarcely   be  said   that  no   dissent  of  the  sureties  in  the 
court    below,  or    severance    from    the    appeal  or  writ, 
would   prevent  the  sureties  from  going  up  to  the  higher 
court,  not  by  the  appeal,  but  by  their  bond,  which  the 
statute  makes  a  part  of    the   record,  and   authorizes  a 
judgment  to   be  rendered  upon. 

The    appeal    of   the  principal  alone  does  not  make 
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t.he  sureties  appellants,  any  more  than  the  appeal  of 
Ihe  opposite  party.  No  matter  by  whom  the  appeal 
is  taken,  the  sureties  are  before  the  appellate  court,  by 
their  bond,  under  the  statute.  And  the  sureties  can 
not  prevent  this  by  any  thing  they  may  do.  They 
may,  of  course,  join  in  the  appeal,  and  thereby  make 
themselves  liable  as  principals,  as  was  done  in  Cowan 
V.  Duncan^  Meigs,  470.  In  all  other  cases,  they  are 
in  court  by  their  bond,  and  their  liability  is  limited, 
as  the  universal  rule  of  suretyship,  by  the  terms  and 
conditions  of  their  bond. 

The  proper  judgment,  on  the  Blakemore  appeal  to 
this  court,  against  the  sureties  on  the  certiorari  bond, 
would  have  been  for  the  amount  of  the  judgment  of 
the  circuit  court  and  the  costs  of  that  court,  and 
against  the  sureties  of  appeal  for  the  entire  amount 
of  the  debt  and  costs  adjudged  by  this  court  against 
their  principal.  But  the  complainant  can  not  be  prej- 
udiced by  the  form  of  the  judgment,  as  between  him 
and  the  defendant,  Lassiter:  Briggs  v.  Sinion,  14  Lea, 
233;  Coles  v.  Anderson,  8  Hum.,  489.  The  latter  is 
primarily  liable,  as  between  them,  for  the  entire  debt 
and   costs   paid. 

The  report  of  the  Referees  will  be  modified  accord- 
ingly, and  the  decree  of  the  chancellor  affirmed.  The 
costs  of  this  court  will  be  paid,  one-half  by  the  com- 
plainant, and  the  other  half  by  the  defendant  Lassiter. 
The  costs  below,  and  future  costs  incurred  in  executing 
the   decree,   will   be  paid   as  ordered   by  the  chancellor. 
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Dissenting  opinion  by  Fbeemak^   J. 

The  question   in  this  case  is,  whether  Moore   is  en- 
titled   to  recover  of    Lassiter  the  amount  of    a    judg- 
ment of   this  court  paid    by  the    former.      The     facts 
are :  **  Blakemore  obtained  writs  of  certiorari  and  super- 
sedeas  to    bring  a  case  into   the  circuit  courts  an    ex- 
ecution   having    been   levied    on    certain    personalty   of 
the    property  of  said   Blakemore. .     J.  M.   Moore   gave 
the  usual   prosecution    bond^    as  surety   for  Blakemore, 
conditioned    to    prosecute  the  writ  with  effect,  or     per- 
form the   judgment   which   should    be    rendered   in    the 
cause.'^      The    circuit    court  dismissed    the    writs    and 
rendered    judgment    against    Blakemore  and   his   sarety 
for   the   debt    and    costs.      Thereupon,   Blakemore    ap- 
pealed  to  the  Supreme   Court,  where  the    judgment  of 
the  court  below    was    affirmed,   and    a   judgment    ren- 
dered  against   Blakemore  and   Moore  as  his  surety,   as 
in   the  circuit    court,   and    also    for   costs    of   Supreme 
Court  and    interest  by   way  of   damages,  also  a   judg- 
ment against   Lassiter    on    the    appeal    bond.      Moore 
paid    this   judgment,  and   now   files   this  bill   for  reim- 
bursement   by    Lassiter.       The    question    is,   has  he  an 
equity  or  legal  right  to  such  recovery?    This,  I  think, 
depends    on    the   question,   whether    Moore  has   paid   a 
judgment  or  discharged  a  legal  liability,  which  was  not  a 
primary   one  on   him,  by  reason   of  the  legal  obligation 
of  his  bond  under  the  facts  stated,  or  was  not  included  in 
his  undertaking  when   he  signed   it.      The  main  theory 
of  the  opinion  heretofore  delivered  is,  that  the  contract 
of  Moore,   the  surety  on   the  certiorari  bond,  has  been 
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interfered    with,   and    his    legal    rights    infringed     upon 
by    the   interposition   of  the   last  surety   for   the   appeal 
to    this    court.       On    this    point    I    take   it   the   whole 
case    of  complainant   turns.       It  seems  to   me   this  ele- 
ment   is  absolutely   requisite    to    support    the    claim    of 
reimbursement   set   up   in   the   bill.       If  there  has  been 
no    change    of    his    rights,   nor    alteration    whatever   in 
his    legal    obligation     as    undertaken   by   himself,   he   is 
bound    to   perform    that    obligation    to    its    letter,   and 
no    one   else   can   be   called    on,   either     to    meet   it   for 
him,    or    reimburse   him   when   he   has   done   so.       This 
principle  seems  to  me  too  elementary  to  need  authority. 
What   then   was   the   legal   extent    of    the   obligation    of 
Moore,   the   surety?    That   the   law    of   the  case  enters 
into   and    becomes   part   of    the   contract   in   every   legal 
undertaking,   is   now   an    established    axiom   in    our  ju- 
risprudence,  and  this  both   as   to   the   measure   of  legal 
obligation,   as   well   as   effectiveness    of    remedy   for    its 
enforcement.       This   is   too    well    settled    also   to   need 
authority.      The  undertaking  is   to  prosecute  with  efiPect 
or  perform  the   judgment   which    shall    be    rendered-^ 
that  is,   legally   rendered — in   the   case. 

B7  our  Code  (T.  &  8.,  section  3137),  M.  &  V., 
section  3863),  it  is  provided,  in  cases  of  appeal,  that 
is,  by  the  principal,  "upon  affirmance  of  the  judgment 
or  decree  below,  or  recovery  of  a  larger  amount,  or 
for  dismissal  of  the  certiorari  for  want  of  prosecution, 
or  for  any  other  cause,  the  court  shall  enter  up  judg- 
ment for  the  amount  recovered  against  the  principal 
and  the  sureties  to  the  prosecution  bond,  with  interest, 

etc.,  from   the  date  of  the  julgment   or  decree  below, 
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and   all   costs.       In    all    such    cases    this  coart   renders 
such  judgmeut  as  the   court    below  should    have     ren- 
dered,  that   is,    a  judgment   for   the  debt,   interest     and 
costs   lip   to   the   date   of   the   rendition   of    such    jndg- 
ment   which   has  been  appealed  fi*om:     12   Lea,  29,  30. 
To  enable   the  court   to   do  so,   it   is   provided   )sectioB 
3878,   M.   &  V.) :     "  Bonds   taken   for    the    prosecution 
of  appeals  are   a   part   of   the   record   of    the  app^cUate 
court,  on  which  judgment  may  be  rendered  at  any  time 
against   the   appellant  and    his  sureties,   wWiaut    notioe.*' 
In   view  of   these    provisions,   and   our  decisions   on 
them,   does    it    not.   follow,    that    when    J*    M.  Moore 
signed   the  bond,   the   law  of  his  undertaking  was,  that 
he   should    abide    by  and    perform    the   judgment    that 
might  be    rendered    in    the    case   according  to   the   ex- 
istent  law,   the  settled   construction   of    which   was    and 
is,   that    he    should    be    liable    to   a   judgment  in    this 
court,   on   appeal   of    his    principal,   for    such   judgment 
as  the  court   below  ought  to   have    rendered;     that    is, 
on   dismissal   of  certiorari,   for  the  debt  as  it'  then    ex- 
isted  in   the   circuit  court,  and    for    the    costs    of    that 
court,   and  that  without  notice?       His  undertaking  fixed 
the     liability,   and    so    he    is    not   to   be  notified.       As 
properly   said,  in   Judge   Cooper's   opinion   in   this   case, 
the  judgment   of    this    court    was    erroneous   in   giving 
it  for   the   costs  of   this   court,   and   as   I   think,   prob- 
ably  also    wrong    in    rendering    it   for   interest,   as   that 
was   probably   included    in    the    appeal   bond   given    for 
appeal   to   this  court.      Certain   it  is,   the  costs  of    the 
appeal    could    not    properly    be    adjudged    against    bim 
here:     11    Lea,   506 
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If  this  be  a  correct  view  of  the  nature  of  his  ob- 
ligation, then  no  legal  wrong  has  been  done  him  by 
the  appeal,  no  term  of  his  contract  has  been  infringed, 
no  change  made  in  it,  and  he  has  no  ground  of  com- 
plaint when  he  has  paid  a  judgment  to  which  he  has 
subjected  himself  by  the  terms  of  his  undertaking. 
For  the  purposes  of  this  judgment  he  was,  by  law, 
under  his  undertaking,  a  qu<m  party  to  the  appeal. 
This  he  was  bound  to  know,  as  the  statute ,  provided 
for  such  judgment  without  further  notice.  He  had 
no  power  to  objeet  to  his  principaFs  appealing,  as  it 
was  within  the  terms  of  his  contract,  and  that  appeal 
rendered  him  liable  to  the  judgment  for  debt  below 
and   costs. 

If  be  desired  a  release  from  the  liability  incurred, 
the  law  provided  a  remedy  for  him  by  giving  five  days' 
notice  to  his  principal  of  his  motion,  and  a  motion  or 
rale  to  give  counter  security  to  indemnify  him  against 
liability  as  surety:  Code  (M.  &  V.),  sec.  4415.  And 
by  next  section  it  is  provided,  '^  on  failure  to  comply 
with  the  rule,  the  court  will  dismiss  the  suit  and  give 
judgment  against  the  principal  and  surety  for  the  costs 
already  accrued.'^  The  plaintiff,  however,  may,  in  such 
cases,  prosecute  his  suit  in  forma  pauperis^  in  which 
the  surety  will  only  be  liable  for  costs  accruing  up 
to   the   time   of  giving   the   notice. 

In  support  of  the  main  proposition,  I  add  here, 
suppose  the  principal  in  this  case  had  appealed  to  the 
Supreme  Court  in  jorma  pauperis,  would  not  Moore 
have  been  liable,  no  release  having  been  had  in  the 
court  below,   to   a    judgment  for    debt   and  costs,   pre- 
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cisely  as  in  the  case  where  a  surety  is  given?      Could 
he   have  complained,  in    such   a   case,  that   his  contract 
had   been   altered,   or   that   he   was  not    primarily  liable 
to   the    judgment    for    debt    and    costs  accrued    in    the 
circuit  court?      Why  not?    The  delay  has  been  had  by 
appeal,  and    the    judgment    rendered    in    this  court  on 
the  ap{)eal,  after  the  delay  occasioned  by  it.     The  reason 
would    be,  that  such   was  his  contract,  and  as  the  party 
had   the  right  to   appeal  by  the  terms  of  that  contract, 
he   had   as  much   right  to  appeal   in  forma  pauperis  as 
by   giving   bond,  and   so   his  surety  could  not  coaiplain. 
To   make   the    case  stronger,   suppose  his  principal  had 
been  released  from  a  large  part  or  all   of  the  debt  by 
the  judgment  of  the  court  below,  by  a  claim  of  payments 
-made  on   the  judgment,  and  the  creditor   had  appealed, 
and   this  court   had   reversed   that  judgment,  disallowed 
the    credits,    and    given    judgment,  as    it    would    have 
done,  for   the  whole  debt  and  costs  of  the  court  below, 
could   the  surety  have  objected?     Certainly  not.       Yet 
here   is    a    delay  created    by    an    appeal    of    the   party 
to  whom  the  bond   is   given,  or    for    whose  benefit  it 
is  taken,   and  yet  the  surety   liable.      This  shows  the 
theory  of  a  change  of  contract  is  not  sound,  as  I  think. 
The  case  of  Coles  v.  Anderson  &  Oriswelly   8  Hum., 
488,   has  no   analogy   to   the    case    now   under  conside- 
ration.      It    was  a   suit    against   the   principal   and   his 
accommodation    endorser,   in    which    the    endorser    em- 
ployed  no  attorney;    an  appeal  from  the  judgment  ren- 
dered   was   prosecuted,  and  the   name  of    the    endorser 
placed   on   the  bond,  the  signing  and   prayer  1|^r  appeal 
being   unauthorized.      It  was  simply   held   that  he  was 
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not     bounds   because    he    had    not    appealed.       It    was 

added^    he   was    not   liabte,   because    of    the    delay    thus 

obtained^   by  which   he  suffered   loss^   the  slaves  of  the 

principal   having   been   run   off  during   the  pendency  of 

the    appeal.       This   is  all  clear^  but  the  principle  is  no 

liability    on    an    appeal    not    authorized    by   the   party. 

But^    as   we   have  seen,  such   an  appeal,  with  the  result 

of  a    judgment   for  debt  and   costs,   was  authorized    by 

the  terms  of  Moore's   undertaking.      For  these  reasons, 

I    think   the   law   of  this   case   is,  that  Moore's  original 

undertaking  involved  and  included  a  judgment  for  debt 

and    costs  of  the   circuit   court;    that   this   liability    was 

equal    to    a    judgment    in    the    Supreme   Court,   if   his 

principal    appealed,   and   so   involved    the    right    on   his 

part   to   appeal  without  Moore's  consent,  and  that  when 

the    proper   judgment    was    rendered   it   was  a  primary 

liability    of    Moore's,    no    wise    affected     by   Lassiter's 

suretyship  on   the  appeal  bond,  and  so  he  has  no  right 

or    equity  to   reimbursement  from  Lassiter.      The  latter, 

I   think,  is  liable  secondarily  for  debt  and  costs  below, 

if  Moore   failed,  and   primarily  for  costs   of  the  appeal, 

and   probably   for  the  interest    or    damages    from    date 

of   appeal. 

It  is  proper  to  add,  that  I  do  not  think  the  fact 
that  the  remedy  or  right  is  placed  on  the  ground  of 
subrogation  changes  the  principle  in  the  slightest.  It 
is  still  a  question,  whether  on  the  facts  complainant 
has  an  equity  to  be  reimbursed  on  the  facts  of  this 
case,  and  whether  you  give  the  relief  directly  or  by 
subrogation  to  the  right  of  the  creditor,  goes  only  to 
the  form  or  process   by  which   the  end  is  reached,  and 
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not   to   the   basis    of    the    right.      The   oases    cited   of 
successive    sureties   on    sheriffs^'  and    other    like    bouds^ 
I   think^   have   no   application  to   this  case,   because   the 
rules  of   law   are  entirely   different  in   their   provisions 
as  to   bonds  such   as   we   now  consider,  and  such  bonds 
as  are   found   in   those  cases.      One  statute   has  defined, 
as    we     have    shown,     and     fixed     the    nature    of   the 
undertaking,   one    term    of    which   is,   that   such    appeal 
may   be   taken   and    the    party    still   be   liable   to    judg- 
ment on   his   bond;     another,   that    the    appeal    of    the 
principal   takes  his   bond     and    him    as   quasi    party  to 
the    appellate    court    without    notice,   and    makes    him 
subject   to   such    judgment   as   the    court    below   should 
havej  rendered.       This   is  to   be   done  in   the   appellate 
court,   and   so   the  judgment   is  precisely   what  he  con- 
tracted  for,   and   the  appeal,   with    another  bond   or  in 
forma  pauperis,  before  such  judgment,  is  necessarily  im- 
plied.      For    these    reasons,   after   mature  consideration, 
I   am   unable   to  agree  to   the   conclusion   reached   by  a 
majority   of  the   court. 

TuBNEY  J.,   concurring. 

PETITION    TO    BEHEAB. 

Upon    petition   to   rehear,   Coopeb,   J.,   said: 

In  the  opinion  delivered  in  this  case  at  a  former 
day  of  this  term,  it  was  held  that  a  person  who  be- 
comes the  surety  of  the  principal  debtor,  in  the  course 
of  legal  proceedings  to  collect  the  debt,  makes  himself 
liable   before   any   prior  surety  for  the  debt,  and,  there- 
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fore,    to   an    earlier    surety   in    the   course  of   the   same 
legal     proceedings.       As  a  consequence    of    the  general 
principle   thus   announced,   it   was   decided   that  between 
the    complainant's  intestate   as   the  surety   of  the  debtor 
on    a   certiorari  bond  to  bring  a  justice's  judgment  into 
the    circuit  court,  and    the    surety   of   appeal   from   the 
judgment    of    that    court    to    the    Supreme    Court,   the 
latter  surety   is   primarily   liable.       In    support    of    the 
conclusion  reached,  besides  authorities  from  other  States, 
a    number  of  our    own   decisions   were   cited,   commenc- 
ing  with    8  Yerger   and   coming   down    to  14  Lea.      It 
was   said   in  the   opinion   delivered,  that   the   reason  for 
all   these    rulings    is    that    the   new  surety,   by  joining 
the   principal   in   a   bond   by   which   he   obtains   time  in 
the  collection  of  the  debt,  changes  the  terms  upon  which 
the     previous    surety    was    bound,    and    prejudices   his 
rights.       The   result   to    him    is    precisely  the   same  as 
if   the   debtor   had   obtained  time   by   giving   a   new  ob- 
ligation  with   new  sureties. 

The  learned  counsel  of  the  defendant,  in  the  peti- 
tion for  rehearing  which  he  has  presented  and  accom- 
panying argument,  takes  the  illustration  in  the  last 
clause  cited  as  if  it  were  the  case  decided,  and  the 
change  of  terms  mentioned  as  meaning  the  same  in 
two  distinct  classes  of  oases,  and,  having  thus  built  up 
a  man  of  straw,  undertakes  to  demolish  it.  The  dis- 
tinction between  successive  obligations  made  binding  by 
law  without  the  creditor's  assentj  and  similar  obliga- 
tions made  by  direct  contract  with  the  creditor,  is 
overruled,  and  consequently  the  distinction  between  ex- 
oneration   and    subrogation.       A  contract  made   by   the 
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creditor  with  his  debtor  for  delay,  if  valid,  releases 
the  prior  surety  who  does  not  consent  to  it.  An  ob- 
ligation authorized  by  the  law,  to  which  the  creditor 
is  not  a  party  by  contract,  does  not  release  the  prior 
surety.  He  only  becomes  entitled  to  the  benefits  of 
the  obligation  by  way  of  subrogation  to  the  creditor's 
rights.  Exoneration  and  subrogation  are  entirely  dis- 
tinct rights,  although  they  both  rest  upon  the  same 
general  principle  of  an  interference  with  the  surety's 
agreement,  or,  as  it  is  commonly  expressed,  chaDging 
its  terms.  A  surety  has  the  right  to  stand  on  the 
very  terms  of  his  agreement,  and  any  alteration,  al- 
though it  be  for  his  benefit,  if  made  without  his  consent 
by  the  creditor,  discharges  him:  Paine  v.  Jone%,  76 
N.  Y.,  279;  Haden  v.  Brtywriy  18  Ala.,  643.  If  the 
alteration  be  made,  through  the  instrumentality  of  the 
law,  without  the  aid  of  the  creditor,  by  the  debtor  and 
a  new  surety,  the  former  surety  is  not  discharged  from 
liability  to  the  creditor,  but  the  latter  surety  becomes 
primarily  liable,  because  the  first  surety  is  entitled  to 
be  subrogated  to  all  the  rights  of  the  creditor  upon 
payment  of  the  debt.  The  two  cases  are  analogous 
but  not  the  same,  and  the  change  of  terms  spoken  of 
in   each   is   not  identical. 

Upon  the  idea  that  they  are  the  same,  the  argu- 
ment in  support  of  the  petition  for  rehearing  insists 
that  the  terms  of  the  contract  of  the  complainant's 
intestate  on  the  certiorari  bond  were  not  changed  by 
the  execution  of  the  appeal  bond  by  the  defendant. 
And  it  is  clear  that  those  terms  are  not  altered,^  so 
far  as   the  creditor    is   concerned.       Neither   were  the/ 
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altered  in  auj  of  the  oases  in  our  books.  The  prior 
surety  remained  liable  to  the  creditor  as  before.  But 
the  effect  of  the  new  security  in  all  the  cases  was, 
if  not  to  alter  the  terms  of  the  obligation,  to  preju- 
dice the  rights  of  the  first  surety  in  precisely  the 
same  way  as  if  it  did  alter  the  terms.  And  so  the 
courts  have  said,  illustrating  the  character  of  the  in- 
jury by  reference  to  the  change  of  a  contract  by  the 
creditor  and  debtor.  Without  the  delay  occasioned  by 
the  act  of  the  new  surety,  the  prior  surety  could  pro- 
ceed at  once  against  the  principal.  The  contract  be- 
tween the  first  surety  and  the  debtor  is,  in  effect, 
changed,  and,  in  analogy,  even  if  the  change  be  for 
the  surety^s  benefit,  still  he  is  entitled,  as  between  him 
and  the  new  surety,  to  the  indemnity  furnished  by 
the   latter. 

Our  courts,  in  all  the  eases  like  the  one  before 
us,  have  recognized  the  principle  laid  down  in  the 
leading  case  of  Bering  v.  Earl  of  Winohelsea,  1  Cox, 
818,  that  one  who  becomes  surety  in  the  course  of 
legal  proceedings  against  the  principal  has  >no  right 
of  contribution  against  the  original  surety  for  the  debt, 
but  on  the  contrary,  the  latter  is  entitled  to  be  sub- 
rogated to  the  creditor's  rights  against  him.  The 
principle  was  quoted  with  approval  by  Judge  McKinney, 
in  Chaffin  v.  Campbell,  4  Sneed,  184,  and  would  have 
controlled  the  ruling  in  that  case  if  the  statute  itself 
had  not  provided  for  the  respective  liabilities  of  the 
original  surety  and  the  stayer.  It  was  recognized  in 
McNeilly  v.  Cooksey,  2  Lea,  43,  and  TenneMee  Hospital 
v.   Fuqua,   1    Lea,   612,   and    is    expressely    adopted   as 
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the  law  of  this  State  by  Chief  Jastioe  Deaderick  in 
BriggB  ▼.  EinJUmy  14  Lea,  239.  And  in  the  opinion 
delivered  in  the  case  now  before  us,  the  principle  was 
extended,  in  aocord  with  the  authorities,  to  the  case 
of  successive  sureties  in  the  course  of  legal  proceed- 
ings. The  cases  ai*e  decided  upon  the  principle  enun- 
ciated, and  not  upon  the  facts  of  each  particular  case, 
as  contended   for. 

The   petition   makes    the    point    that   the  equity    of 
the  surety   will   not  arise   if  he  consent  to  the  giving 
of   the   new   security,   and    that    upon   the   pleadings    in 
this   case,   the   bill   alleging   the    absence    of    such    con- 
sent and   the    answer    denying  the   allegation,  the   bur- 
den  of  proof  is   on   the  complainant,  and   he  has  made 
none.      The  counsel   produces  the   syllabus  of  a  recent 
decision    of    the   supreme  commission    of    Ohio   to    this 
effect,   where  the  suit   was   by   the  creditor  against   the 
surety,  and   the   latter   pleaded   in   defense  an   extension 
of    time    given    by    the    principal:     Bramble  v.    Ward^ 
18   Am.   L.   Rev.,    178.       But  even   if  it  be   conceded 
that    thi^   is  the  correct    rule  as  between   the    creditor 
and    the   surety   upon    such   a   state   of    the    pleadings, 
where   the   surety   is    prima  fade    lialile   upon    the    in- 
strument   su^    on,    it   can    have    no    application    to    a 
suit   between   successive   sureties   in    the   course   of  legal 
proceedings,   there   being   no   written   or    other    positive 
contract    between     the    parties,   and   the    party,   against 
whom    the    implication    of    liability   primarily   attaches, 
is   seeking   to   relieve  himself  and  cast  the  burden  upon 
the   prior   surety.       All    of    our    authorities    assume,    if 
they  do   not   directly   decide,  that  the   primary  liability 
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is    fixed   by   the   date    of   the    obligations,   the    snreties 
l>ein^   liable   in  the   inverse  order  of  these  dates. 

The   point    is   also   made   that,   under   our   decisions, 

ji    contract   for  delaj,   after   judgment,   will   not    release 

the    sureties,   citing   Peay  v.   Poston,  10  Yer.,  112,  and 

other    cases.       But    the    argument    is    based    upon   the 

identity   of    the  case   of   a    surety   released   by   the  act 

of  the  creditor,   and    the    case    of    successive    sureties. 

The   two  cases,   as    we    have    seen,   are    not    identical, 

and  the   analogy   misleading.       The   surety  ceases   to  be 

such,    so    far    as    the    principal    Is    concerned,   in    the 

matter    of    delay   or    giving    time    by   contract.      But 

our   authorities  are   uniform,  that  as  between  successive 

sureties,   the   fact    of    suretyship   is   as   open   to   inquiry 

after,   as   before  judgment. 

It  is  contended,  lastly,  that  there  has  been  an  offi- 
cious payment  of  a  part  of  the  debt,  under  the  ruling 
of  Briggs  v.  Hinton.  But  in  that  case,  the  judgment 
of  the  Supreme  Court  was  void  as  to  Briggs,  who 
did  not  sign  or  join  in  the  appeal  bond,  the  ruling 
being  directly  put  upon  that  ground ;  while  in  this 
case  the  judgment  against  the  complainant's  intestate, 
he  being  before  the  court,  was  merely  erroneous. 
The   petition    for   rehearing   must   be    disallowed. 
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L.  D.  GowEB  and  Wife  d  aL  v.  S.  M.  Shelton  ef  aL 


1.  Adminiotbatob's  Bond.    BeUate  of  mreiies.    Bequiremeni 

tion.  ProoeedingB  instituted  in  the  countj  court,  under  Bectioos 
3672-6,  of  the  old  Code,  hy  sureties  on  an  administrator's  bood,  to 
obtain  a  release  from  liability,  are  summary  in  their  character,  and 
every  fact  necessary  to  confer  jurisdiction  should  be  recited  in  the 
judgment  or  decree  accepting  the  new  and  exonerating  the  old  sure- 
ties. 

2.  Same.    Same.    Same,    The  facts  necessary  to  confer  jurisdiction  are 

that  the  application  has  been  made  in  one  of  the  modes  pointed  out 
by  the  above  sections,  and  that  a  new  bond  with  satbfactory  seca- 
rity  has  been  executed  and  accepted. 

8.  Same.  Same,  New  bond.  The  fact  that  the  new  bond  was  given  vol- 
untarily, without  a  compulsory  order^  does  not  render  the  proceeding 
void. 


FROM    HABDEMAN. 


Appeal  in  error  from  the  Circuit  Court  of  Harde- 
man county,      H.  J.   Livingston,  J. 

Wood  &  McNeal  for  Gower. 

A.  M.  Lambreth,  Jr.,  and  F.  Fentress  for 
Shelton. 

Cooke,   J.,  delivered  tlie   opinion   of  the  court. 

This  bill  was  filed  by  two  of  the  distributees  of 
the  estate  of  Elisha  Reagan,  deceased,  against  Shelton 
as  administrator,  and  the  sureties  upon  two  bonds  ex- 
ecuted by  him  as  such,  seeking  to  recover  their  dis- 
tributive shares  of  his  estate;    to  set  aside  a  conveyance 
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of  a  tract  of  land  made  to  the  wife  of  respondent, 
^W.  M.  Beck,  as  volnntary,  and  to  subject  the  same, 
and  also  another  tract  and  two  notes  belonging  to  said 
Seek,  to  the  satisfaction  of  their  said  demand.  The 
principal  question  to  be  determined  is,  as  to  the  liability 
of  the  sureties  upon  these  bonds,  respondent  Beck 
being  one  of  the  first  set,  and  the  administrator,  as 
well  as  all  the  other  sureties  upon  both  of  said  bonds, 
being   utterly  insolvent. 

At    the    October   term,   1872,   of    the   county    court 
of  Hardeman  county,  respondent  Shelton   was  appointed 
administrator    of    said    Reagan,   and   entered   into   bond 
as   such   with   respondent   Beok   and   others  as  his  sure- 
ties, and   assumed  the   duties  of    said   trust.       On   July 
27,   1873,   said     respondent.   Beck,   and    two    others    of 
said    sureties,   Bishop  and  Reaves,  conceiving  themselves 
to  be   in   danger    of    suffering    loss    by  reason   of   said 
suretyship,  caused  a  notice  to  be  duly  served  upon  said 
administrator,   Shelton,  notifying   him   that    on   Tuesday, 
the  second  day  of  the  July  term,    1873,   of  the   county 
court  of   Hardeman   county,   they   would   apply  to   said 
court   to    be    released    as    sureties  on   his   bond   as   ad- 
ministrator  of   the   estate   of    Elisha   Reagan,  deceased. 
On  the   second    day   of    said  July  term    of   said   court, 
they  filed   their   petition   in   due  form   in   said   court  to 
be   released    as    such    sureties,    upon    the    ground    that 
they  were  fearful  of  suffering  damage  or  loss  by  reason 
of  their  said  suretyship,  and  exhibiting  said  notice  with 
said  petition.       And,  on    the    same    day,   it   being    the 
eighth   day  of  said   month,  the   following  entries  appear 
of  record   on   the   minutes  of  said   court: 
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County  Coubt,  July  Term,  Jmly  8,  1873. 
This  day,  came  S.  M.  Shelton,  administrator  of  the  estate  of  £liiha 
Reagan,  deceased,  and  renewed  his  bond  pursuant  to  notice,  in  tiie  sum 
of  $16,000,  payable  to  the  State  of  Tennessee,  with  J.  Joyner,  J.  C.  Me- 
Farland  and  H.  L.  Moore,  as  securities,  which  securities  were  justified  in 
open  court,  which  bond  was  acknowleded  in  open  court,  by  principal  and 
sureties,  approved  and  ordered  to  be  recorded  and  filed. 

No.  928,  B.  D. 

John  B.  Beaysb^' 

Thomas  Bishop, 

W.  M.  Beck,  For  release  as  sureties. 

vs. 
S.  M.  Sheltoh. 

Be  it  remembered,  that  on  July  8, 1873,  this  cause  came  on  to  be  Heard 
upon  the  notice  and  petition,  and  it  appearing  to  the  court  that  the  plain- 
tiff, as  sureties  of  the  defendant  on  his  administration  bond  as  adminis- 
tor  of  Elisha  Beagan,  deceased,  are  entitled  to  be  released  as  such.  And 
it  further  appearing  to  the  court,  that  the  defendant  has  given  a  new  Ix^nd, 
which  has  been  approyed  by  this  court,  it  is  therefore  ordered,  adjudged 
and  decreed  by  the  court,  that  the  plaintiffs,  as  the  said  sureties  of  the 
defendant,  be  and  they  are  hereby  released  and  discharged  from  all  lia- 
bility on  said  bond  accruing  hereafter,  in  as  full  and  perfect  a  manner  as 
they  can  be  discharged  by  this  court. 

The    chancellor    held    that    these    proceedings    ^were 
atterlv  null   and   void,  and  inoperative  to   in .  any  man- 
ner  release  said  sureties  upon  said  first  bond  from    anj 
liability   as   such   whatever^  or   to  bind   in   any   manner 
the   sureties   upon   said  second   bond,  and  dismissed   the 
bill   as   to  said  sureties  upon   the   second  bond,  and  en- 
tered  a   decree   against  Shelton   and  said   sureties   upon 
the   firf't  bond   for  the  entire  amount  of  the  defalcation; 
held   that  the    conveyances    to   the   wife  of  Beck   were 
voluntary    and    fraudulent    as    to    creditors,   and    held 
said   tracts    of    land    and   notes  subject  to   the  satisfac- 
tion of  his  decree.     Beck  and  wife  have  alone  appealed, 
and   the  Referees  have  reported   that   his  decree  should 
be   affirmed,   to    which   the  appellants  have  excepted. 

By    section    3672,    old    Code,   it    is    provided    that 
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**  the     sareti^s    of   any    guardian,   executor  or   adminis- 
trator,  trustee   or  assignee   for  creditors,   who  conceives 
hiniBelf  in   danger    of   suffering   by   his  suretyship    and 
desires   to   foe   released    therefrom,   may   file  his    petition 
in    writing,  in  the    county  court,   or  the  ^oourt   having 
cognizance  of  such  estate  or   fund;''     and   section   3673 
provides,    that    ^^upon    such    petition    and    notice,   the 
court   may   compel  the  principal   \jq  give  other  sufficient 
security    or    counter-security,   to    be    approved    by     the 
court,   or  to   deliver    up    the  estate    to    the    petitioner, 
or    such    other   person    as    may   be   directed,   and    may 
make  such   other  orders   and    decrees   for  the  relief    of 
the   petitioner  and  better   security  of  the  estate   as   may 
be    just    and    equitable."      Section   3676   provides,   that 
**upon   public  or  private   application   of   any   surety,   if 
the   principal  consents   to   give  a  new  bond    with    satis- 
factory  security,   it   may  be   taken  without   further  pro- 
ceedings   with    the    same    effect    as    if    executed    upon 
order,"      Section    3676   is,  that    "on   the  execution   of 
the  additional    bond    as    required,   or    the    qualificition 
of  a  successor,   the  applicant   surety  is   exonerated  from 
all   liability   accruing   subsequently." 

Were  the  proceedings  of  the  county  court  set  forth 
effective  to  release  these  sureties  from  further  liability 
upon  said  bond,  uuder  the  provisions  of  the  Code  above 
cited?  Proceedings  under  these  sections  to  release 
sureties  are  summary  in  their  character,  and  every  fact 
necessary  to  confer  jurisdiction  should  be  recited  in  the 
decree  or  judgment  accepting  the  new  and  exonerating 
the  original  sureties:  Sicherson  v.  Price,  2  Heis.,  623; 
Johnson  V.    Johnson,   6    Heis.,   240.      The    facts   neces- 
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sary  to  give  the  court   jurisdiction    are,  that    the     ap- 
plication has   been    made   in   one  of  the   modes    pointed 
out  by   the  above  provisions    of   the   statute^  and    that 
a   new   bond^  with    satisfactory    security,    has   been     ex- 
ecuted and  accepted:     Johnson  v.  Johnson^  6  Heis.^   242, 
This  record  does  show  that  the  application  was  made  io 
the  mode  prescribed  in  section  3672  of  the  Code  above 
cited,  and  that  a   new  bond  was  executed  and  accepted 
by  the  court^  and   the  sureties  upon   the  old  bond  dis- 
charged from  further  liability.      The   argument  in   favor 
of  the  invalidity  of  these  proceedings,  as  we  understand 
it,  is,  that  as  they  were  commenced  under  sections  3672 
and  3673,  and  as  these  sections   provide   that  the    court 
may    compel   the   principal    to  execute  a   new  bond    or 
surrender   the   estate,  and   as  no   compulsory   order    was 
made,  the  proceedings  were  therefore  invalid  under   these 
sections,  and   as  there  is   no  entry    of  record    showing 
that   the  principal  consented  to  give   a   new   bond    apon 
either  public  or  private  application   of  the  surety,   they 
are    invalid   under  section   3675.       But   the   application 
was  public,    upon    notice   and   in   writing,   and   the    new 
bond  was  executed    and    acknowledged   and   accepted  in 
open  court,  and  we  can  not  see  that  because,  when  pro- 
ceedings have  been  instituted  to  compel  a  party   to  give 
other  security  in  order  to   release  a  former   surety,  the 
fact  that  he  comes  in  voluntarily,  without  a  compulsory 
order  and   does    the    very  thing    such   an    order    would 
compel  iiim  to  do,  the  proceedings  would  thus  be  ren- 
dered  void,   and   so   to   hold  would   be   merely  to  stick 
in   the   bark.      This  ease  is,  in   its   facts,  wholly  unlike 
the    case    of    Johnson   v.    Johnson    above    referred    to. 
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ere  there   was  no   order   or   judgment   of    the    court 
epting    the    new    bond    or    exonerating    the    sureties 
uipon  the  old  one;    no   order   or  other   recital    showing 
t^liat  any  application  had  been  made  hj  the  sureties  upon 
tlie    original    bond    to    be    released,  or    that    the   new 
l3ond   and   new  securities  were    accepted   by  the    court, 
-fclere    all    these    fact-s    fully    appear    from    the    record. 
Ihe   proceedings   were  in   accordance   with   the  require- 
ments of    the   statute,  and   said    sureties  were  released 
from   further   liability,   and    the    sureties  upon   the   new 
l>ond   bound   as   such,  and   the  exceptions  to  the  report 
^8    to   this   will   be  sustained,   and  the   chancellor's   de- 
cree  reversed.       Said   sureties   were,   however,  liable  for 
any   devastavit    that    may   have    accrued    prior    to    the 
date  of  their  release,   and   the  cause   will   be  remanded 
for   an   account  as  to   whether  any   snch   devastavit  had 
accrued,   and   if  so,  to   what   amount. 

We  think  the  chancellor's  decree  in  holding  the 
conveyance  of  the  103  acre  tract  of  land  to  Mrs.  Beck 
was  voluntary,  was  correct,  as  well  as  in  all  other  re* 
spects,  and  this  we  do  not  understand  to  be  seriously 
controverted,  except  as  above  stated,  and  the  same  is 
affirmed.  Said  lands  and  notes  will  be  held  subject 
to  the  satisfaction  of  whatever  amount,  if  any,  for 
which  the  respondent.  Beck,  as  surety  upon  the  first 
bond,  may  be  liable  upon  principles  here  settled  and 
the   account  here   ordered. 

The  costs  of  this  court  will  be  paid  by  the  com- 
plainants   and    of    the    court    below    as    may   hereafter 

be   directed   by   the  chancellor. 
42— VOL.  16. 
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B.   LowENSTEiN  &  Bkob.  V.  A.   G.   LovB   et    aL 

Deed  of  T&tjbt.  When  void  en  Us  face.  A  deed  of  trust  for  the  benefit 
of  all  creditors,  giving  preference  to  certain  creditors,  and  stipalating 
that  the  business  of  merchandising  is  to  be  continued  for  two  years 
and  three  months,  that  the  stock  of  goods  oonyejed  in  the  deed  is  to 
be  replenished  from  the  proceeds  of  sales  of  goods,  and  that  the  a^ 
signor  is  to  be  retained  to  assist  in  the  mana^ment  of  the  basioee, 
etc.,  is  void  on  its  face,  for  the  reason  that  the  stipulation  for  the 
continuation  of  the  business  is  for  the  benefit  of  the  debtor,  not  the 
creditors. 


FROM    CARROLL. 


Appeal    from    the    Chancery   Court  at    Hantiugdon. 

JnO.    SOMERSy  Ch. 

Rankin  &  Rhodes  for  complaiDants. 
Alvin  Hawkins  &  Son   for  defendants. 
Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  in  J^nuary^  1880, 
to  set  aside  a  deed  of  trust  made  by  defendant.  Love, 
September  20,  1879,  conveying  to  his  co-defendant, 
Harris,  as  trustee,  a  stock  of  goods  of  the  estimated 
value  of  $5,000,  and  notes  and  accounts,  the  amounts 
of  which  are  not  stated,  and  twelve  acres  of  growing 
cotton   on    rented   land. 

The  deed  is  made  for  the  purpose,  as  recited,  of 
securing  all  the  creditors  of  the  maker.  A  large  num- 
ber of  the  creditors,  and  the  amounts  due  them,  are 
named,   the  aggregate  indebtedness  exceeding  largely  the 
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estimated  value  of  the  stock  of  goods,  and  probably 
exceeding  the  value  of  all  the  trust  property.  The 
-trust  deed  gives  preference  to  a  number  of  his  cred- 
itors, and  then  directs  the  payment  of  other  creditors, 
<3bmplainants  being  amongst   those  not   preferred. 

It  is  admitted,  by  complainants,  that  the  deed  is 
j[iot  fraudulent  in  fact,  or  made  to  hinder  and  delay 
oreditors,  but  it  is  insisted  by  them  that  it  is  fraud- 
ulent for  reasons  appearing   upon   its  face. 

The  chancellor  held  that  the  deed  was  not  fraudu- 
lent and  dismissed  the  bill,  and  the  Referees  have 
recommended  an  affirmance  of  the  decree,  and  the 
complainants   have  excepted   to  their  report. 

They  insist  that  the  length  of  time  from  the  exe- 
cution of  the  deed  to  the  date  at  which  the  foreclosure 
is  directed,  that  the  power  given  the  trustee  to  re- 
plenish the  stock  of  goods  from  the  proceeds  of  the 
sale  thereof,  carrying  on  the  business  thus  for  a  period 
of  more  than  two  years,  and  because,  as  alleged,  no 
provision  is  made  to  pay  debts  until  all  the  goods  are 
sold,  and  the  requirement  that  the  maker  of  the  deed 
shall  be  employed  to  assist  in  the  sale  of  the  goods, 
and  other  reasons  stated,  make  the  deed  fraudulent 
upon   its   face. 

The  deed  recites  that  he.  Love,  wishes  the  business 
of  merchandising  to  be  continued  until  the  first  day 
of  January,  1882,  and  that  said  trustee  should  take 
immediate  possession  of  the  goods  and  cotton,  and  col- 
lect the  debts,  and  from  time  to  time,  as  he  may 
deem  necessary,  buy  new  and  other  goods  for  the  pur- 
pose of  replenishing    and    keeping    up  said   stock,   and 
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that  said  trustee  should  retain  the  said  Love  to  assist 
him  in  the  msDagement  of  said  business,  Eubject  to 
the  authority   of  said   trustee. 

The  deed  further  directs  that  the  trustee  is  au* 
thorized  to  apply  any  money,  which  may  come  to  hiif 
hands  as  trustee,  to  the  payment  of  said  debts,  and 
provides,  if  said  Love  should  not  pay  said  debta  by 
January  1,  1882,  the  trustee  is  to  sell,  publicly  or 
privately,  at  his  discretion,  after  twenty  days^  notice* 
for  cainh,   and   distribute   the  proceeds. 

On  a  question  whether  a  deed  of  trust  is  fraudu- 
lent on  its  face.  Judge  Wright  said :  The  stock  of 
goods  in  this  store,  with  such  as  may  in  the  future 
be  purchased  and  brought  into  the  business,  is  conveyed 
to  the  assignee,  and  with  them  he  is  to  traffic  as  any 
other  merchant.  The  grantor^s  affairs,  as  they  were 
at  the  time  of  the  assignment,  are  not  to  be  wound 
up,  but  just  the  reverse.  The  business  is  to  be  pros- 
ecuted, and  new  goods,  from  time  to  time,  added,  for 
an  indefinite  period,  at  least  until  Cannbvan  (benefi- 
ciary) directs  otherwise,  and  the  trustee  was  authorised 
to  sell  the  goods  in  the  ordinary  course  of  business/' 
*  *  ^^  Property  in  this  manner  and  to  this  extent 
can  not  be  withdrawn  from  the  operations  of  the  law 
in  its  due  course,  against  the  consent  of  the  creditors. 
Neither  can  property  be  thus  withdrawn  and  held  with 
a  view  to  traffic  and  make  gain  for  the  benefit  of  the 
debtor.  An  assignment  may  be  drawn  with  a  stipu- 
lation for  the  continuance  of  the  business  of  the  debtor 
by  the  assignee,  and  when  this  is  done  as  ancillary 
to   the    winding  up    of    the    debtor's  affisiirs,  and   with 
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the  view  of  more  effectually  promoting  the  interests 
of  creditors^  it  will  be  sustained  as  valid.  But  where 
a  stipulation  of  this  kind  is  intended  chiefly  for  the 
benefit  of  the  assignor,  it  will  have  the  effect  of  avoid- 
ing the  assignments^:  1  Cold.,  19,  21.  See  also  1 
Tenn.   Ch.,   746;     9   Heis.,   153;    4   Buxt.,   42. 

The    case    cited    in   1    Coldwell   is  analogous  in   its 
main    features  to  the  present  case.       It  is  true  the  bus- 
iness   was    not    to    be   carried   on   in   this  case  for  an 
indefinite   period,   nor   was   this   so,  literally,  in  the  case 
cited,  as  the  trustee   was   bound    to    sell   so  as  to   pay 
the   debts    when    they   matured,   and   to   sell,   when   re- 
quested  so   to  do  by  the  beneficiary  in   the  deed.      But 
the   objectionable  features   of  the   deed   in   that  case,  as 
in    this,   were    that    the    property   was    not    to   be   sold 
and    proceeds    applied    to    the   maker's   debts,  but  that 
goods   were    to    be    bought  and   sold   for  profit,   as  by 
other   merchants,  and  such  purchases  and  sales  were  not 
made   merely   in   aid  of  the  winding  up  of  the  debtor^s 
affairs,    but    for    gain.       It   was    held    in    Exndahoff  v. 
Guggenheim^   4   Coldwell,  that  this  would  not  avoid  the 
deed,   but  we   think    it   has   since   been   differently  held, 
and    in    that    particular    the   4   Coldwell    case   is   over- 
ruled,   as   it   has  been   virtually,  perhaps,  by  two  of  the 
cases  cited,   and  other  cases  since  decided  by  this  court. 
In  this    case    the    business    was    to    continue    and   the 
stock  to  be  replenished .  for  two  years  and   three  months, 
the  grantor,   for    that    time,   to    be    employed   to  assist 
in    managing   the   business.       It   is  true  the  trustee  was 
empowered    to    make    payment    on   the  debts,   but  this 
authority  was,  perhaps,  subordinate  to  the  duty  of  keep- 
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ing  up  the  stock  with  the  prooeeds  of  the  sales.  He 
was  not  required  to  close  out  the  stock  of  goods  until 
two  years  and  three  months  after  the  date  of  the  deed, 
and  after  satisfying  the  charges  and  costs  incident  to 
carrying  on  the  business,  the  chances  would  be  that 
the  trust  fund  would  be  materially  diminished.  The 
trustee  was  empowered^  by  the  terms  of  the  deed,  to 
use  all  the  funds  derived  from  sales  of  the  property 
conveyed  in  trust  to  keeping  up  the  stock  of  goods, 
and  this  for  more  than  two  years^  employing  said  fund 
in  trade  and  speculation,  instead  of  applying  it  to  the 
satisfaction  of  the  debts.  The  trust  fund  should^  in 
such  cases,  be  applied  to  the  debts  at  the  earliest  prac- 
ticable period.  It  should  not  be  used  for  merely  spec- 
ulative purposes. 

The  result  is,  that  the  report  of  the  Beferees  will 
be  set  aside,  the  chancellor's  decree  reversed,  the  trust 
deed  be  declared  void  upon  its  face,  and  decree  ren- 
dered in  favor  of  complainant,  and  the  cause  be  re- 
manded  for  further  proceedings. 


State  ex  rel^  etc.,  v.  Charles  E.  Smith. 

1.  Chabttable  Devise.  CorporaUon,  MisMmer  of,  Effed  upon  g^ 
The  misnomer  of  a  corporation  to  which  a  charitable  devifie  is  made 
will  not  defeat  the  gift,  and,  therefore,  a  devise  of  land  and  money 
to  the  trustees  of  the  free  schools  of  Shelby  county,  and  their  succes- 
sors in  office  forever,  for  the  purpose  of  erecting  a  college  of  learning 
on  the  land,  will  go,  there  being  no  such  trustees,  to  the  directors  of 
the  first  school  district  of  Shelby  county,  being  the  district  in  which 
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the  testator  lived,  and  the  land  was  situated,  who  were  manifestly 
intended  by  the  description. 

2.  ^Devibb.  Lamd»  to  wife  for  life.  Then  for  eharUy.  Diaaent  from  vnU  by 
widow,  Ih  whose  ben^  il  envree.  Where  a  testator  devises  land  to 
his  wife  for  life,  and  then  to  trustees  for  a  charitable  purpose,  and 
the  widow  dissents  from  the  will,  the  dissent  enures  to  the  benefit 
of  the  trust  by  accelerating  the  time  of  enjoyment. 

3.  Same.  BeMuary,  to  ooimty  judge.  In  whom  the  property  veeU,  A 
residuary  devise  and  bequest  to  the  chairman  or  judge  of  the  county 
court  of  Shelby  county,  the  money  derived  therefrom  to  be  loaned 
out  on  interest  and  the  annual  interest  applied  to  the  education  of 
the  poor  and  orphan  white  children  of  the  first  district  of  that  county, 
the  donation  to  be  perpetual  in  the  hands  of  the  county  court  as 
above  specified,  will  vest  the  property  in  the  chairman  or  judge  and 
his  court,  and  not  ip  the  quarterly  county  court 

4.  CSharitabi<b  Funds.  Chcmeery  court,  Jvri&diction  of  over.  Management 
o/*  the  trust.  Bond  for.  Charitable  trusts  are  subject  to  the  control 
of  the  chancery  court,  upon  a  bill  filed  by  the  district  attorney- 
general,  in  the  name  of  the  State,  at  the  suit  of  relators,  and  the 
court  may  require  the  trustees  to  give  bond  with  security  for  the 
management  and  disbursement  of  the  trust  assets,  and  should  re- 
quire the  trustees  to  make  full  settlements  at  least  once  a  year,  to 
be  entered  on  the  minutes  of  the  court. 

5.  Same.  Erection  cf  college  with.  Location  of,  etc  Beferenee  to  clerk  and 
maaUr  eoneeming.  The  court  may  refer  it  to  the  master  to  take  proof 
and  report  upon  the  location  of  a  college  to  be  erected  with  chari- 
table funds,  to  obtain  plans  and  estimates  for  the  improvements, 
and  report  a  scheme  for  conducting  the  institution. 

FfiOM    SHELBY. 


Appeal    from   the   Chancery   Court  at  Memphis.     W. 
W.  McDowell,  Ch. 

Q.  P.   M.  Turner,   Wright    &    Polkes   and    B. 
J.  KiMBROTJOH   for  complainant. 

R.   D.  Jordan   for  defendant. 
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CoOPEB,  J*y  delivered  the   opiDion   of  the   court. 

Bill  in   tbe  name  of  the  State,  by   the  district    at- 
torney^general,    on    tbe    relation    of    the    three    public 
school   directors    of   the    first    civil    district    of   Shelby 
county,  and  of  Lavinia  A.  Cannon,  the  widow  of  Wade 
H.    Bolton,    deceased,    against    Charles    E.    Smith,    as 
chairman   of  the   county   court  of  Shelby  county,  for  a 
construction  of  certain  clauses  of  the  will  of  Wade  H. 
Bolton   containing,  charitable  devises  and   bequests,  and 
for   the   settlement  of  a   plan   for  carrying  out  the  tes- 
tator's wishes.      Both    parties  have  appealed   from   tbe 
chancellor's  decree. 

By   the  second   item   of   his   will,   the   testator    gave 
to    Lavinia    Ann    Bolton,   now    Cannon,   his    wife,   ^'a 
lifetime   dower   in   three   hundred   acres  of  land   oo    his 
homestead,  Hoboken  plantation,  in  Shelby  county,  Ten- 
nessee."      The    widow     dissented    from    the    will,    and 
received    dower    in    his    realty,   including    about  seven 
hundred   acres  of  the   Hoboken    plantation,   and   a    dis- 
tributive   share    of  the    personalty.       She    also    bought 
a   part   of    the    remainder    of    that   plantation    under   a 
sale   mad^   by  the   executor   of  Bolton's    will,   by  virtue 
of  its  thirteenth   item.       That    item    and   the   two    fol- 
lowing  constitute     the    part    of    the   will    sought   to   be 
construed.       They   are   as   follows: 

Thirteenth.  I  hereby  instruct  my  executor,  if  he 
thinks  best,  to  sell  all  my  real  estate  in  Tennessee 
or  any  other  State,  eveiywhere,  together  with  my  Ho- 
boken farm,  where  I  reside,  reserving  the  dower  of 
three   hundred   acres   given   my   wife   her   lifetime. 
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Fourteenth.  I  hereby  give  and  bequeath,  after  the 
death  of  my  wife,  the  three  hundred  acres  of  land 
reserved  in  the  thirteenth  clause  of  this  will,  to  the 
trustees  of  the  free  schools  of  Shelby  county,  Tennessee, 
and  their  successors  in  office  forever,  for  the  purpose 
of  erecting  a  college  of  learning  on  the  same,  and 
hereby  give  and  donate  $10,000  for  the  purpose  of 
erecting  and  building  a  college  of  learning  on  the 
same,  to   be  called   Bolton   college. 

Fifteenth.     I    give    and     bequeath   the   residue    and 
remainder  of  my  estate   that  is  not   otherwise  donated, 
if   any   there   be,   to  be  paid   over   to   the  chairman   or 
judge   of  the  county  court  of  Shelby  county,  Tennessee, 
and     their    successors    in    office,   to   be   loaned    out    on 
interest    perpetually,   and   to    applicants    on    bond    and 
security  to   be  given,  and  the  interest  accruing  annually 
to   be   applied   for  the  education    of   the   poor  and   or- 
phan   white    children    in    the    first    district    of   Shelby 
county,   Tennessee,   in    the  college    of   learning   ordered 
to   be  erected   in  the  fourteenth  clause.      This  donation 
shall   be   perpetual    in    the    hands   of  the  county  court, 
as  above   specified. 

The  devise  of  the  three  hundred  acres  of  land  is 
to  the  trustees  of  the  free  schools  of  Shelby  county, 
and  their  successors  in  office.  There  are  no  such 
trustees,  nor  any  schools  designated  by  law  as  free 
schools.  But  for  many  years  we  have  had  in  this 
State  a  system  of  public  schools,  where  the  tuition  is 
free,  the  teachers  being  paid  out  of  a  fund  created  for 
the  purpose,  and  paid  by  the  State  or  county,  or  by 
both.      These  schools  are    located    in    school    districts. 
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which  usually  correspond  with  the  county  districts,  acd 
are  under  the  control  of  three  directors  elected  id  each 
district.  These  school  districts  are  public  iustitutioni 
in  the  nature  of  a  municipal,  or  qaoH  municipal,  cor- 
poration, created  as  arms  of  the  government  for  a 
specific  purpose,  and  having  a  perpetual  successioo 
through  the  citizens  as  corporators,  and  the  directors  af 
officers.  They  may  contract  and  be  contracted  with, 
sue  and  be  sued,  and  take,  hold  and  convey,  property: 
New  Code,  sec.  1197.  In  common  parlance,  the  6choo]^ 
are  spoken  of  qs  free  schools  as  well  as  public  schools, 
and  the  officers  have  sometimes  been  designated  by  law 
as  commissioners,  and  are  sometimes  called  trustees. 
And  although  they  have  no  power  co- extensive  with 
the  limits  of  the  county,  they  and  their  schools  are 
'^of  the  county^'  in  which  the  district  is  located,  and 
may  be  so  designated  in  common  parlance.  And 
there  can  be  no  doubt  that  the  testator  in  the  devise 
under  consideration  intended  the  gilt  to  be  to  the 
directors  of  the  public  schools  of  the  first  district  of 
Shelby  county,  in  which  district  he  resided,  and  the 
land  given  lay.  A  misnomer  of  a  corporation  in  a 
grant,  like  a  similar  misnomer  of  an  individual,  is  not 
fatal,  nor  does  it  destroy  or  defeat  the  same,  nor  pre- 
vent a  recovery  upon  it  by  the  corporation  in  its 
true  name:  Bank  v.  Burke,  1  Cold.,  623;  IVusUes 
V.  ReneaUj  2  Swan,  94;  Mor.  on  Corp.,  sees.  181, 
182.  The  directors  of  the  first  school  district,  in 
their  corporate  capacity,  are  entitled  to  the  land  de- 
vised, and  the  fund  bequeathed  for  the  erection  of  a 
college   thereon,  and   of  the  income  to  be  derived  from 
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the  residuary  devise  under  the  fifteenth  clause  of  tlie 
will,  to  be  nsetl  for  the  purposes  specified  in  the  will. 
A.11  of  these  purposes  are  charitable,  and  the  property 
and  funds  may  be  received  by  the  corporation  of  the 
school  district  for  the  purposes  specified,  becaus^e  those 
purposes  are  germane  to  the  ol)jects  oi  the  corporation: 
Daniel  v.  Fain,  5  Lea,  319;  Bell  County  v.  Alexander j 
22  Texas,  350;  McDonough  v.  Murdoeh^  16  How., 
367;      Vidal  v.    Oirard,   2   How.,   26. 

In   the   case   of   CkiUTum   v.    A'pperaony   14    Lea,  553, 
after   the  remand   to   the   chancery   court,   a   decree    was 
rendered,    upou    w    compromise   with  Apperson,  by  which 
a    large   amount   of   real    estate,   money,   notes   and    per- 
sonalty   was   vested   in    the    defen<Jant,   C.    E.   Smith,   as 
chairman    of    the    county   court    of    Shelby   county,   and 
his   successors   in    office,   including    all   of   the   testator's 
Hoboken     or    home     place,   except    about    two   hundred 
acres   sold    by  the   executor  to    Lavinia    A,    Cannon,  the 
testator's  widow,  seven  hundred  acres  of  the  place  being 
subject    to    the    widow's    dower.       The    dissent   of   the 
widow   from    the    testator's    will    operated    to   accelerate 
the   devise   of    the    three    hundred    acres    to   the   school 
directors,   and    gave    them    the   right   to   the   immediate 
po.«session    of     the    three    hundred     acres,   so    far    as    it 
might   not  be   included    in   the   widow's  dower:     Robin* 
son   V.   Robinson^  2  Tenn.  Ch.,  1 1 ;     Armstrong  v.  Park, 
9   Hum.,    195.       The    executor    was   authorized    to   sell 
the   home   place,   except  the  three  hundred  acres  devised 
to  the   wife  and    the   school   directors,    but   he   seems  to 
have  sold   only  two    hundred  acres  to  the  widow.      The 
residue   of  the   farm,   subject  to  the  widow's  dower,  has 
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ikllen  into  the  residaam  of  the  estate.  The  diree  hoo- 
dred  acres  deTised  to  the  school  directors  may  he  set 
apart  at  ODoe,  and  be  used  for  the  purpose  intended^ 
It  seems,  however,  that  the  land  not  sold  to  the  widov 
or  covered  by  her  dower  lies  in  the  edge  of  the  dis- 
trict, and  does  not  furnish  the  best  location  for  the 
proposed  college,  which  should  be  nearer  the  centPT  ot 
the  districl,  and  in  an  acoeasible  locality.  To  obviate 
any  difficulty  on  this  subject,  the  widow,  who  \b  «De 
of  the  relators,  proposes  in  the  bill  that  the  college 
may  be  located  on  the  most  suitable  part  of  the  land, 
and  that  she  will  take  dower  in  other  lands  in  lien 
thereof.  She  makes  this  propoaition  in  order  that  the 
charitable  purpose  of  her  late  husband  may  be  ^>eediiy 
carried  out.  There  cun  be  no  objection  to  the  aocept- 
ance  of  the  offer,  if  uenessary,  the  whole  of  tJbe  land 
being  subject  to  the  tront  after  the  termiuatien  .«f  the 
dower   estate,   and   under  the   control   of  .the  oourt. 

The  residu:rry  devise  and  bequest  ace  ^'to  ti»e  icfaair- 
man  or  judge  of  tho  county  oourt  of  Shelby  tsomity, 
and  their  successors  i4i  offi:ce,^^  to  be  loaned  jout  ou 
interest,  the  interest  aoevuing  :aBniially  to  be  .applied 
for  ithe  education  of  the  poor  and  orphtin  white  chil- 
dren (in  the  first  district  of  Shelby  county*  -''This  do- 
nation,^^  it  is  added,  ^^  shall  be  pevpetual  in  the  (bands 
of  the  county  eourt,  ^as  .above  apscifiad.^'  The  gtant 
is  plainly  to  the  chairman  or  judge  of  the  (countyteonrt, 
and  his  successors  in  office,  and  the  words  ,at  the  end 
of  the  item  do  not  in  terme  change  <the  gift.  The 
"county  court  ae  above  siwcifiecl*'  iis  the  county  court 
previously  mentioned.       For  many  years,  there  has  been 
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a  court  io  this  State  held  by  the  chairman  or  judge 
of  the  county  court,  and  exercising  a  defined  jurisdic- 
tion independent  of,  and  separate  and  distinct  from, 
that  of  the  quarterly  court.  There  can  be  no  doubt 
that  the  gifl  of  the  testator  was  in  trust  to  this  branch 
of  the  court,  and  not  to  the  county  court  composed 
of  all  the  justices.  The  Utter  court  has  nothing  to 
do    with   the   trust. 

It  is  the  duty  of  the  chairman,  as  trustee,  to  turn 
the  property  received  from  Apperson  into  money  as 
soon  as  it  can  be  done  with  safety,  and  to  loan  the 
money  as  directed.  The  chancellor  was  scarcely  justi- 
fied in  saying  that  the  county  might,  as  a  matter  of 
course,  take  the  entire  fund,  and  pay  interest  on  it. 
But  we  can  see  no  objection  to  a  loan  of  the  fund, 
or  any  part  of  it,  to  the  county,  upon  proper  security, 
if  the  county  is  authorized  by  the  Legislature  to  borrow 
money,  and  issue  proper  obligations  for  the  payment 
of  the  principal  and  interest  annually.  The  interest 
annually  accruing  should  be  paid  to  the  directors  of 
the  public  schools  of  the  first  district,  if  they  are 
acting  as  trustees  for  the  disbursement  of  the  fund, 
or  to  such  persons  as  may  be  clothed  with  this  power. 
There  can  be  no  doubt  that  this  charitable  fund  was 
in  a  condition  demanding  the  interposition  of  the  chan- 
cery court,  under  the  provisions  of  the  Code,  to  take 
charge  of,  and  administer  it.  The  court  may  appoint 
other  trustees  upon  good  cause:  Vtdal  v.  Girardj  2 
How.,  126,  188.  The  chancellor  should,  undoubtedly, 
require  the  chairman  of  the  county  court  and  the  school 
directors,   or   other   persons   appointed   to  administer  the 
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trust,  to  give  bond  with  good  security,  in  a  safficieo: 
penalty,  to  secure  the  funds,  and  their  proper  maDage- 
ment  and  disbursement.  And  these  parties  should  be 
required,  at  least  once  a  year,  and  oflener  if  fonnd 
advisable,  to  make  a  full  and  complete  report  of  all 
their  acts  and  accounts,  which  should  be  spread  on 
the  minutes.  Trustees  are  entitled  to  reasonable  com- 
pensation for  their  servies,  including  necessary  counsel 
fees. 

The  chancellor  has  left  to  the  school  directors  the 
location  of  the  proposed  college,  the  selection  of  the 
plans  of  the  building  or  buildings,  and  the  letting  of 
the  work.  We  think  it  more  judicious  to  refer  these 
matters  to  the  master  to  take  proof  and  report  upon 
the  location,  and  to  obtain  plans  for  the  improvements, 
with  estimates  of  the  probable  cost;  and  also  to  re- 
port a  scheme  for  the  conduct  of  the  college.  The 
court  can  then  act  intelligently,  and  give  directions 
for  the  guidance  of  the  directors,  or  other  persons 
employed   to   superintend   the   work. 

With  the  modifications  suggested  by  this  opinion^ 
the  chancellor's  decree  will  be  affirmed.  The  costs  of 
this  court  will  be  paid  by  the  appellants  equally,  who 
will  be  reimbursed  out  of  the  trust  funds.  And  the 
cause  will  be  remanded  to  the  chancery  court  for  further 
proceedings. 
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I.    I>.    Fkayser,  Thomas  Barrett  and  W.  F.  Ship- 
pers V.  The  State. 

.  CRisciNAji  Law.  Nuiaanee,  OhOrucUon  (^  streets  by  street  railroad  com^ 
pany,  A  contract  affixed  to  a  grant  of  a  right  of  way  to  a  chartered 
street  railroad  company  through  the  streets  of  a  city,  which  attempts 
to  bind  the  company  hy  certain  stipulations  as  to  mode  and  manner 
of  constructing  tracks,  etc.,  etc.,  and  which  the  company  refuses  to 
sign^  can  not  operate  to  prevent  the  company  from  laying  its  tracks, 
and  it  will  not  be  liable  to  indictment  for  obstructing  the  streets  as 
lopg  as  it  keeps  within  reasonable  bounds. 

2.  GRiiffiNAii  Pleadiko.  Special  pleas.  Special  pleas  to  an  indictment 
are  rare,  and  in  general  amount  to  a  plea  of  not  guilty,  but  if  they 
contain  a  good  defense  to  the  allegations  of  the  indictment,  they  will 
be  sufficient. 


FROM    SHELBY. 


Appeal   in   error  from  the  Criminal  Court  of  Shelby 
county.      A.  H.  Douglass^  J. 

Gantt    &    Patterson    and    Thomas  Scruggs  for 
Frayser,   Barrett   and   Shippers. 

8.  P.  Walker,  T.   B.    Turley    and    Attorney- 
General  Lea  for  the  State. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error  were  jointly  prosecuted  to  con- 
viction upon  three  indictments  found  against  them  in 
the  criminal  court  of  Shelby  county.  They  were  re- 
fused a  new  trial,  judgment  was  pronounced,  and  they 
have  appealed   to  this  court. 
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The  three  indictments  were  consolidated  and  heard 
together^  and  charged  the  defendants  with  obstracting 
one  of  the  public  streets  of  the  city  of  Memphis,  od 
the  19,  20  and  21  of  September,  1885,  with  large 
quantities  of  rock,  earth  and  timber,  making  it  impairs- 
able,   to  the  common   nuisance  of  all  the  citizens,    etc. 

To  each    of   said   three    indiotmeots    the  defendants 
pleaded   specially,  incorporating  in  said   pleas,   with  the 
averments  that  they   were  of  officers  and  agents  of   the 
Memphis  City   Railroad    Company,   the  charter   granted 
said   company   by   the   State,   and   transcript   of  the  rec- 
ord  of   said    suit    instituted    by   said    company   against 
the   mayor   and   aldermen   of   said   city,  and  a  contract 
between   said    company   and    said   mayor  and  aldermen; 
entered   into   in   1866,  and  another  contract  between  the 
same   parties,   entered   into   in   1872;     and  they  aver  in 
said  several   pleas,   that  as  said   officers,  agents,  etc.,  of 
the   said    railroad    company,   they    occupied    said    street 
with    employes,    material    and    machinery    necessary    to 
construct   a  street   railroad,  which  they  were  justified  in 
doing    under    said    charter,   and    in   no   wise   obstructed 
said  street    further    than    was    necessary   to   do   in    the 
construction   of  their   said   railway   thereon,   which    they 
were   authorized   to  do  under  said  charter,  and  were  not 
guilty   of    creating  a  nuisance    by   the    partial   unavoid- 
able   obstruction    of    the    street    in    the  prosecution  of 
said   work. 

Such  are,  in  substance,  the  allegations  of  the  sev- 
eral pleas  of  justification  to  the  said  indictments.  While 
special  pleas  to  an  indictment  or  presentment  are  of 
rare  occurrence  in   pi*actice,   and   in   general   amount  to 
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a  plea  of  not  guilty,  we  see  no  objection  to  treating 
tbe  pleas  in  this  case  as  sufficient,  for  if  it  be  true 
in  fact,  that  the  charter  and  contracts,  without  more, 
authorized  the  acts  complained  of,  the  defendants  would 
not  be  guilty  of  wilfully  and  unlawfully  obstructing  the 
street,   as   charged    in  said   indictments. 

Upon   the   trial   of  the   case,   the  court  charged    the 
jury:     "That   the  Taxing  District  may  prescribe  reason- 
able   terms   upon   which   said   streets  and   highways  may 
be  occupied  by  street  railway  companies,  and  said  terms, 
if   reasonable   in    themselves,    may  be   imposed   by   ordi- 
nance,  or  by  contract,  at  the  pleasure   of  the   city;    so, 
if  the  defendants,   as   officers   and   agents  of   the   Mem- 
phis   City    Railroad    Company,   enter   upon   the   streets, 
claiming    the    right   to   do    so   under   their   charter   and 
contracts,   to    lay   said     track,    without   first  having   ob- 
tained  the   permission   to   do   so,   and  tear  up  the  street 
for   this   purpose   alone,   and    without   having   contracted 
for   said    permission,   and  a  reasonable  contract  was  pro- 
posed  by   the    city  and    rejected,   defendants    would   be 
guilty;     the    court    being   of   opinion    that   neither   said 
charter,   nor   said   contracts,   nor  said  adjudication  afore- 
said,  would    authorize   said   company   to   construct   their 
railroad    upon     the   streets   of   the    city    without   having 
first  obtained   the   permission   of  the   city,  provided  the 
city   tendered   the    right   to   lay  tracks   upon   the   condi- 
tion  of   the    company's   subscribing  a   contract   with   it, 
reasonable   in   its   terms.'' 

The   court    further    charged:     "That   the   charter   of 
the  street  railroad   company  and   the   contracts  with  the 

city  of    Memphis  do    not    give    said    railroad   company 
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the  right  of  way  over  the  streets  of  said  city  nntil 
the  city  has  agreed  U>  said  occupancy,  and  before  said 
company  can  lawfully  enter  upon  said  streets^  said  Tax- 
ing District  nciay  impose  reasonable  terms  by  farther 
contract/'       "In    other    words/'   said    the   court,    "said 

company    must    ask    the   right    of    way   on   said    streets 

« 

from  said  District,  and  before*  granting  said  right  of 
way,  said  District  may  impose  reasonable  terms  by  con. 
tract." 

The  court  also  charged  the  jury,  "that  the  Taxing 
District  was  right  in  declining  to  furnish  the  grade  of 
the  street  (which  had  been  applied  for),  until  the  com- 
pany entered  into  a  further  reasonable  contract  with  the 
city." 

The  defendants  asked  the  court  to  charge  ihe  cod- 
verse  of  the  several  propositionis  hereinbefore  stated  as 
charged,    which   the   court   refused    to   do. 

The  cause  has  been  earnestly  and  ably  argued  on 
both  sides.  The  charge  of  the  court  presents,  as  the 
controlling  questions  to  be  decided,  whether,  under  the 
charter,  contracts  and  former  adjudication  referred  to, 
the  company  was  bound  to  obtain  the  permission  of 
the  city  authorities  before  entering  upon  the  street  and 
constructing  its  railroad,  and  whether  it  was  bound  to 
enter  into  a  further  written  contract  with  the  city 
before  it  could  proceed  to  construct  its  road,  as  to  all 
those  matters  which  are  already  within  the  supervision 
and  control  of  the  municipal  authorities,  under  their 
police  powers.  Upon  the  one  side  it  is  nut  denied 
that  the  Legislature  may  grunt  the  company  power  to 
construct   its   road   upon    the   streets   of  the   city.      This 
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lias     been    done.       Oo   the    other    hand   it  is    conceded 
that,    nnder   its  police  powers,  the  city  may  pass  proper 
ordinances  to  regulate  and  secure   the   public  safety  and 
<;onvenienee.       But   it  is    denied    by   the   company   that 
the     city    can    prevent    the    company    from    laying    its 
track   upon    the   streets,   in   conformity  with    its  charter, 
unless   the   company   will   first  enter  into  a  written  con- 
tract   with    the    city   in    regard    to    the   construction   of 
the    road.       In   other   words,   it   is   denied   that  the  city 
may    exact   from    the    company   a   written   obligation   to 
do    what   its  charter  and  the   law   obliges  it  to  do,  and 
to    refrain   from   doing   what   it   has   no   right   to   do. 

The    court    charged    the    jury   that    the    city    could 
prevent   the   construction   of   the    road    unless   the   com- 
pany  would     first    enter    into    a    contract,    etc.       It   is 
argued    that   this   charge   is   sustained    by  the   provisions 
of  the   fourth   section    of  the   company's  charter.      That 
section   is   as   follows:     "That    said    company,   by   their 
said   directors   and   officers,   shall   have   power   to   make, 
<K»mplete    and    execute    all    contracts    with   the   city   of 
Memphis,   or    other    partie8f   for    any    purpose   whatever 
CDnnected,   either    directly   or   indirectly,    with    the   con- 
structing,   maintaining    or    operating    said    railway,   and 
may  alter   or   amend    the   terms   of   the   sime   with  said 
parties,   and   may   construct,   maintain,   use    and  .  operate 
street  railways   by   animal   power,  on   all    of   the  streets 
of  the   city   of  Memphis,   in  the  State  of  Tennessee,  for 
that   purpose   using   all   necessary   machinery  and   equip- 
ments;    said    company   to   use   neatly   constructed,   com- 
modious  and   safe   cai*s,  to  be  well   adapted    to   such  use 
and    purpose;     may   enter    into    all    necessary   contracts 
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for   the    bailding    and    operating  of   Raid   railway,   and 
declare   dividends   of  the  capital   stock  of  the   same." 

There  is  nothing  in  the  foregoing  section  which  can 
be  construed  as  an  obligation  to  contract.  But  the 
"power  to  make"  contracts  with  the  city,  "or  other 
parties/'  is  conferred,  which  power  may  or  may  not 
be  exercised,  at  the  election  of  the  company.  Much 
less  is  there  any  thing  in  said  section  to  sustain  the 
construction  that  the  company  must  contract,  as  a  con- 
dition precedent,  to  the  exercise  of  rights  directly  con- 
ferred by  the  charter,  on  the  conditions  therein  specified. 

The  seventh  section  of  the  charter  prescribes  that 
the  road  shall  be  constructed  on  the  most  approved 
plan,  and  run  as  often  as  public  convenience  requires^ 
and  shall  be  subject  to  such  reasonable  rules  and  reg- 
ulations as  may,  from  time  to  time,  be  prescribed  by 
ordinance,   and   regulates   the   fare,   etc. 

The  eighth  section  directs  that  the  rails  shall  not 
obstruct  carriage  travel,  and  the  company  is  required 
to  conform  their  tracks  to  the  grade  of  the  streets  a8 
they  now  are  or  as  changed,  at  their  own  expense,, 
and  keep  in  good  repair  their  track  and  two  feet  upon 
each   side  of  it. 

In  1866,  soon  after  the  organization  of  the  com- 
pany, the  city,  by  threats  and  force,  compelled  the 
company  to  abandon  work  begun  towards  constructing 
their  road,  upon  the  idea  that  it,  the  city,  had  the 
right  to  prevent  work  until  it  saw  fit  to  give  it« 
assent   to   the   construction. 

The  company  filed  a  bill  to  restrain  such  interference, 
and   obtained   an   injunction,   which   was  made  perpetual^ 
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:and  contracts  were  made  between  the  city  and  company, 
in  1866  and  1872,  in  which  the  rights  of  the  company 
to  ]ay  their  tracks  upon  said  streets,  under  their  charter, 
was    fully   recognized. 

It  is  unnecessary  to  notice  more  in  detail  these 
proceedings  in  court  and  the  contracts  mentioned.  It 
is  sufficient,  for  the  purposes  of  this  case,  to  say,  that 
the  defendants,  under  their  charter,  have  the  right  to 
construct  the  road  begun,  and  it  not  appearing  that 
any  obstruction,  other  than  what  necessarily  resulted 
from  the  prosecution  of  their  work,  is  complained  of, 
they  did  only  what  they  had  a  right  to  do,  under 
their  charter.  The  city  may  pass  proper  rules  and 
regulations  in  respect  to  said  road.  The  charter  re- 
serves that  right  to  it.  The  li^w  confers  it,  but  they 
can  not  force  tne  company  to  contract  with  it.  For 
any  threatened  or  actual  violation  of  law  by  the  com- 
pany  the   city   has    its   remedy. 

The  charge  of  the  judge  of  the  criminal  court,  in 
the  particulars  indicated,  was  erroneous.  He  also  eri*ed 
in   refusing   to   charge   as   requested    by   defendants. 

The  judgment   will    be   reversed. 
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I.  Julia  Woodward^  et  al.  v,  James  Boro,  et   oL 

1.  Beqibtratiok  Laws.    Noting  for  registraUon.    When  a  deed   is  ac- 

knowledged and  noted  for  reisgtration  *'  on  a  certain  day,  and  is  sub- 
sequentlj  Tegistered,  the  registration  takes  effect  from  the  date  the 
deed  was  noted  for  registration." 

2.  Statote  of  Limitatzonb.     Legal  and  Equitable  etlaiee.     When  6aA 

barred.  If  an  estate  in  fee  is  vested  in  a  trustee,  and  adverse  posses- 
sion is  taken  and  held  against  him  for  seven  years,  the  legal  estate 
of  the  trustee  is  barred,  and  consequently  the  estate  of  the  eeaftw  qm 
trud  is  also  barred. 


FROM    SHELBY. 


Appeal   from  the  Chancery   Court  at  Memphis.     W» 
W.  McDowell,  Ch.. 

W.   M.   Randolph  for  complainants. 

Harris  &  Turley,  H,  C.  King  and  C.  W.  Fra- 
Z£R   ior  defendants. 

Djbadkrici:,  C.  J.,  deliyercd  the  opinion  of  the  court. 

Complainants,  the  widow  and  children  of  A.  Wood- 
ward, deceased,  filed  the  bill  in  this  case  August  3,. 
1880.  Its  object  is  to  recover  a  tract  of  forty- three 
acres  of  land  in  or  near  Memphis.  Woodward,  on 
May  24,  1862,  purchased  the  tract  of  one  Dunlap,. 
and  on  May  30,  1862,  conveyed  the  same  to  one 
Hawley,  as  trustee.  The  deed  describes  the  land  and 
recites  that  he.  Woodward,  contemplates  making  the 
said  tract  of  land  a  place  of  residence  for  himself  and 
family,  and   bargains,   sells  and   conveys  to   said   R.  B.. 


APRIL  TERM,  1886.  67* 

Woodward  v,  Boro. 

Hawley,  as  trustee^  all   said   tract  of  land,  etc.,  to  him 
and    his   heirs   forever,   for  the   uses  and   trusts  follow- 
ingy    etc.       The   deed    then    stipulates    that   the   grantor 
18    to   use,  possess    and    enjoy   the    premises,   the    same 
during    his    natural    life,   and    may    sell    it   by   uniting 
with    his  wife   in   a   conveyance   of  it,  and   if  said  land 
remain    unsold   at   his  death,   and   his   wife  should   sur- 
vive  him,   then    she    and    her   children   shall   have   the 
joint   interest,  use  and   enjoyment   of  said   premises  dur- 
ing the  life  of  his  said  wife;    they  not  to  be  disturbed, 
nor   shall    the  wife   dispose   of  nor   the   children  encum- 
ber   it   to   her   prejudice,   and    after    the    death    of   the 
grantor    and    his    wife,   it    shall     be    the    duty   of    the 
trustee   to   execute  a   deed    of    release    in    fee    to    said 
childreli. 

Defendants  answered  the  bill,  setting  obt  a  deed  to 
said  land  from  Woodward  to  their  father,  executed 
July  16,  1862,  and  relying  upon  the  plea  of  the  stat- 
ute of  limitations  of  seven  years'  adverse  possession 
under  the  deed,  the  plea  of  innocent  purchaser,  and 
other   defenses. 

The  chancellor  dismissed  complainants'  bill  and  they 
appealed,  and  pending  the  appeal  the  complainant,  I. 
Julia  Woodward,  died.  The  Referees  recommend  ati 
affirmance  of  the  decree,  and  complainants  have  excepted. 
It  appears  that  James  Boro,  the  father  of  defend- 
ants, purchased  the  property  July  16,  1862,  and  took 
a  deed  for  it  of  that  date,  paying  the  purchase  money 
in  full  at  the  same  time.  He  went  into  possession 
immediately,  without  actual  knowledge  of  the  deed  of 
May   30,   1862;    and  he   remained   in   possession   up  to 
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the  time  of  his  death,  in  1864^  leaving  his  family  in 
possession,  who  have  ever  since,  by  themselves  or  ten- 
ants, remained  in  possession,  so  that  the  possession  has 
been  continuously  held,  adversely  to  the  complainants, 
since   July,   1862. 

The    defendants     attack    the     title    of    complainants 
upon   the   ground    that   the   deed    to   them   was   not    de- 
livered  nor   properly  registered.      It   was   acknowledged 
by   the  grantor   on   the   day   of  its  execution,   May  30, 
J  862,   and   noted    for    registration    on    same   day    by  the 
register,    and    was    subsequently   registered,   and    this   is 
sufiBcient,    under    section    2073    of    the   Code    (old),    to 
give   its   registration    validity   from   the   date   it    was  so 
"noted    for   registration."      And    because   of  this  noting 
for  registration  and  subsequent  registration,  the  "noting'^ 
was   construetive   notice   to   Boro    of    the   previous    con- 
veyance,  and    the   "plea   of  innocent   purchaser   without 
notice'^   must   fail.       But   upon   the   plea   of   the  statute 
of  limitations    of   seven   years,   we   are    of    opinion    the 
defendants   must   prevail. 

The  deed  of  Woodward  to  Hawlev,  trustee,  con- 
veys  the  whole  estate  in  trust  to  Hawley,  and  directs 
that  he  hold  the  estate  in  trust  for  himself.  Woodward, 
and  his  wife  and  children,  and  at  the  death  of  Wood- 
ward and  wife,  release  by  deed  the  fee  to  his  children. 
Woodward  died  in  1878.  His  sale  to  Boro,  in  1864, 
was  in  violation  of  the  trust,  and  when  Boro  took 
possession  under  his  deed  his  adverse  possession  began, 
and  the  trustee  might  then  have  brought  suit  to  re- 
cover  the   property   as   the   holder   of  the   legal   title. 

The   case    of    Wooldridge    v.    Uie   Planters'   Bank,  1 
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Sneed,   297,    is    very    Bimilar    to    the    present    case,  in 
respect   to   the   interests   of    the   several    beneficiaries  in 
the     trust    deed.       In    that  case,   suit   was    brought  by 
the    wife   and   children   of  Jno.  P,  Wooldridge,  in  Feb- 
ruary,   1852,   against   the   bank,    to    recover   a   tract    of 
land    in   its   possession,    which    was    conveyed    in    trust 
to     I.    C.   Walker,    March,    1839,   by    Wooldridge,   who 
held    the   land    by    title    bond.       And    June   27,    1840, 
Yerger,  the   vendor  of  Wooldridge,  made   a   deed  in  fee 
to     Walker,   trustee,   for    Wooldridge,    in    pureuance   to 
his    title    bond.       The    land    was   charged    with    a    trust 
to    pay   debts,   and   after    their    discharge    to    hold   the 
balance   of    the    property   conveyed    in    further   trust,   to 
apply  the   annual    rents,  profits   and    hire   thereof  to  the 
support   of  the   complainant,  Susan,  and   also   the  main- 
tenance  and   education    of    the    other    complainants,   his 
three   children,    until    they    marry    or   attain   the   age  of 
twenty- one    years,   and    then    each    of    the    children    to 
have   one-third    of   the.   property.       The   bank   sold   the 
lot    under  an  execution  "wholly  inoperative,"   it  is  said> 
against    the    conveyance    in     trust.       But   in    1842,    the 
bank   took    a   deed    from    the   sheriff   as   purchaser,   and 
then   went   into    possession,    held  under   its   deed    up   to 
the   filing   of    the   bill,  in     1852,   and     relied    upon    the 
plea  of    the   statute    of    limitations.       This   court   held, 
McKinney,   J.,   delivering    the   opinion,  that  Walker,  as 
trustee,  held   the    exclusive    legal    title   to   the   lot   con- 
veyed in   trust,  and  neither  he  nor  his  successor.  White, 
took  any  steps  to  enforce  complainants'  claims,  and  they 
were    barred,   and    the     beneficiaries   were    also    barred. 
It  is   added    that    "  this   is    not   a   case   for    the    appli- 
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cation  of  the  principle  laid  down  in  Smith  v.  ITumipMcm^ 
2  Swan,  386.''  And  in  the  2  Swan  case  it  is  held, 
that  a  more  liberal  construction  is  allowed  where  the 
subject  of  the  ti'ust  is  personal  estate  than  is  admissi- 
ble where  it  is  real  estate,  and  that  case  also  i-ecog- 
nizes  the  distinction  between  trusts  under  a  will  anJ 
a  deed,  holding  that  in  the  former  the  intention  should 
prevail  over  the  more  strict  construction  required  id 
cases  of  deeds:  Ibid,  390.  Most  of  the  cases  relied 
on  by  complainants  are  upon  the  construction  of  wills. 
In  the  case  in  7  Cold.,  685,  it  is  held  that  ''if  aa 
estate  in  fee  is  vested  in  a  trustee,  and  adverse  pos- 
session is  taken  and  held  against  him  for  seven  year^ 
the  legal  estate  of  the  trustee  would,  under  our  statute 
of  limitations,  be  barred;  and  this  would  0])erate  as 
a  bar  to  the  equitable  estate  of  the  oeglue  que  i'm^J^ 
See   also   8   Hum.,   669,   670;     2  Head,   76,   78. 

Undoubtedly  the  legal  title  to  the  tract  of  land  in 
controversy  was  vested  exclusively  in  the  trustee,  Haw- 
ley,  and  the  statute  began  to  run  against  him  upon 
the  taking  of  possession  by  Boro,  in  July,  1862,  and 
having  been  adversely  held  up  to  the  time  of  bringing 
the  suit,  he,  and  also  the  beneficiaries  named  in  the 
trust  deed,   are   barred. 

The  report  of  the  Referees  is  approved,  and  the 
chancellor's  decree  will   be  affirmed. 
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The  State  v.  Manon   Brockwell, 

1.  Hiiiii  OF  Exceptions.    Mandamw  to  eompd  judge  to  tign.    To  authorize- 

a  mandamut  to  compel  a  circuit  judge  to  sign  a  bill  of  exceptions,  a- 
clear  abuse  of  his  discretion  most  appear. 

2.  Same.    Brutal  to  corUinue  to  allow  fiHng  of,    Whea  it  i»  error.    Before 

a  judge  can  be  pat  in  error  for  refusing  to  continue  his  court  inees- 
sion  in  order  to  allow  a  defendant  to  present  his  bill  of  exceptions,, 
application  should  be  made  in  due  form  showing  that  proper  dili- 
gence has  been  exercised,  and  that,  for  sufficient  reaaoos,  the  bill  of 
exceptions  has  not  been  completed ;  this  so  in  order  that  what  has- 
been  done  may  appear  of  record,  from  which  it  maj  be  seen  whether 
there  has  been  an  abuse  of  discietion. 


FROM    HENBY. 


Appeal   in   error  from    the   Circuit   Court   of   Henry- 
county.      Clinton  Aden^  J. 

Attobney-Qeneral  Lea  for  the  State. 

Fitzgerald  Williams  and  Alex.  W.  Campbell. 
for  Brockwell. 

Cooke,  J.,   delivered   the  opinion   of  the  court. 

This  is  an  application  for  a  writ  of  nkandamua  to 
compel  his  Honor,  Judge  Aden,  of  the  Twelfth  judi- 
cial circuit,  to  sign  a  bill  of  exceptions  in  the  above 
stated  case.  Brockwell  was  indicted  and  convicted  ii> 
the  circuit  court  of  Henry  county,  of  murder  in  the- 
first  degree,  with  mitigating  circumstances,  and  sentenced 
to  the  penitentiary  for  life.  He  prayed  an  appeal  to 
this  court  which  was  granted,  but  no  bill  of  exceptions- 
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^as  Signed   or  presented   to   his  Honor  during  the  term 
of    the    court.       After    the    final    adjournment    of    the 
-court   to   its   next    regular   term,   a   bill    of   exceptions, 
which    is   admitted    by   the   attorney- general   to   be  cor- 
rect^  was   made  out  and   presented  to  his  Honor,  which 
he   refused   to   sign^   as  stated    in    the   petition,   for  the 
reason    that    he    considered    that    he   did   not   have   anv 
authority   or    jurisdiction   to   do   so   out    of    term    time. 
The   case   made   by   the  petition,  which   is  sworn   to  by 
both    the  defendant,  Brockwell,  and  his  counsel,  is  this: 
He   states   that   his   motion    for   a   new   trial   was    over- 
ruled,   and    an    appeal    granted    him   to   this    court,    on 
Wednesday,   October   14,   1885,  and   that  the  court  was 
•adjourned    to   the    next    regular  term   early   in   the  af- 
ternoon   of    Friday,    the     16th    of    said     month ;     that 
early  in   the   morning  of  the  next  day,  after   his  appeal 
was    granted,   his    only    attorney    was    taken    sick   and 
continued   so   during   that  day  and  night,  being  too  sick 
to    leave    his   bed   or   to  prepare   a  bill   of    exceptions; 
that   upon    the    next    morning,   at    an     early   hour,   his 
:attorney    saw    the    attorney   representing   the    State,  iu 
the  absence    of    the   regular   attorney- general,   and   told 
him   that,   owing   to   his   illness,   he   had   not   made  out 
the    bill    of    exceptions,   and     that  it    would    take   him 
vail    that   day   and    until   late   at   night   to   write   it,  and 
that   he   would  have   it  ready  by  eight  o'clock  the  next 
morning,   and    requested    him    to   so   inform   the    judge, 
^nd   ask   that,   in   case    that    all   other    business    should 
be   disposed    of  that   day,  he  would  hold  the  coi^rt  open 
until     next    morning;     and    that     said    State's   Kt&fnej 
<lid   as   lequested,   stating    the    reason    why   the    bill ^^ 
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exceptions  bad  not  been  prepared,  and  could  not  be 
prepared  sooner;  and  that  said  judge  notwithstanding^ 
refused  to  hold  his  court  open,  but  early  in  the  af- 
ternoon adjourned  the  same,  as  before  stated;  that 
said  judge  resided  in  Paris,  the  county  site  of  said 
ooanty,  and  his  presence  was  not  required  at  any 
other  court  until  the  next  Monday;  and  that  he  re- 
mained in  Paris  until  Saturday,  when  the  bill  of  ex- 
ceptions was  presented  to  him,  which  he  refused  to- 
sign.  It  is  proper,  however,  to  remark  that,  although 
the  petition  states  that  the  motion  for  a  new  trial  was- 
overruled  and  appeal  granted  on  the  14th,  the  certified 
transcript  of  the  record  which  accompanies  the  petition 
shows  it  to   have   been   on    the    10th   of  October. 

This  court  has  often  held,  that  a  bill  of  exceptions- 
to  become  part  of  the  record,  must  be  made  up  and 
signed  by  the  judge  at  the  term  in  which  the  trial 
is  had:  4  Heis.,  273;  5  Heis.,  75;  6  Cold.,  34 p 
1  Heis.,  280,  321;  2  Swan,  79;  3  Lea,  747.  It 
has  also  been  uniformly  held,  that  this  court  has  the 
power,  when  a  judge  of  an  inferior  court  refuses  to 
sign  a  bill  of  exceptions,  to  award  a  writ  of  mandamiLS 
to  compel  the  judge  to  show  cause  why  he  has  not 
performed  an  act  he  was  bound  by  law  to  do:  3- 
Cold.,  259;  1  Heis.,  248;  5  Hum.,  235;  2  Leg. 
Rep.,  62.  But  to  authorize  a  mandamus  to  compel 
a  circuit  judge  to  sign  a  bill  of  exceptions,  a  clear 
abuse  of  his  discretion  must  appear:  OaUoway  v. 
Fleming^  2  Leg.  Rep.,  62.  In  the  case  last  cited 
the  petition  alleged,  that  the  trial  lasted  eight  or  nine^ 
II  days,  and   that  the  verdict   was   rendered  at  five  o'clock 
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on   August   Ist;     and   that  the  court  adjourned    at  seven 
o'clock  next  mornings  and   reAised  to  continue  the  tei^n 
to    enable   the  counsel    for    defendants    to    make   oat   s 
bill   of  exceptions;     and  that  it  was  impossible  to  make 
out   a   bill    of    exceptions   after   five   o'clock,  and    before 
seven    o'clock    the    next   morning.       But  in   that  cause 
the    court    said,    notwithstanding    the    statement    in    the 
petition    that   the   bill   of    exceptions  could   not  be  pre- 
pared   before   the   adjournment   of  the  court,  they    were 
of   opinion    from   the-  bill    itself    as    made   out   that   it 
might   have   been    prepared    before   the  adjournment   of 
the   court,   and    it   did   not   appear   that  any   effort    was 
made   to   prepare  a  bill  of  exceptions;     and  that  a  clear 
case   of   the   abuse   of  the   discretion   of  the   court    was 
not    made   out,   and    the    writ    was    refused.       That,    we 
think,   was   a   much    stronger   case   than    the   one   under 
consideration.       In   this   case,  two   days   at   least  elapsed 
after   final  judgment   was   rendered,   and   while   the   pe- 
tition   states   that  the    attorney   was   sick   one   day   and 
•  flight   it   does   not   show,   or   pretend   to   show,    that  he 
attempted    to   make  out  a  bill  of  exceptions   during  the 
time   the   court   was   in    session    while   he   was   not  sick. 
He    did     not    even    go     before    the   court  to   make  his 
application    to   be   allowed    time  to   make   a   bill    of  ex- 
ceptions, or   present,  any  fact  by  affidavit   or   otherwise, 
to   the   court   why    he   had    not  made  out   the   same,  or 
enter    any    motion    before    the    court    to    be    premitted 
further   time   to    mnke   it   out,  or   invoke   any  action  of 
the   court   upon    such    motion,  but  a  mere   informal  re* 
quest  to  the  judge  was  entrusted  to  the   attorney  of  the 
opposite   side  to   be  delivered  to  him,  and,  although  the 
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petition   states   this   was   done,  there  is   nothing  to  show 
how,    in    what   manner,   or   when  it   was    done,   and   no 
notice  whatever  of  it   is  taken  upon   the   record.       The 
bill    of  exceptions   as   made   out,  and  which  accompanies 
this    petition,   contains   less   than   twenty   pages   of  legal 
cap     paper,   and    we    are    of  opinion   there  was   time  to 
make    it    out  after    the    appeal,   and    before    the  court 
adjourned,  not  including   the   time  while  the  defendant's 
attorney   was    sick.       And    if    this   were   not   so,    there 
is    nothing    to    show   that   any   application    for    further 
time    was   made   which    the  court  was   bound    to   notice, 
and    we   think    that    before    the    court    can    be   put   in 
error   for   refusing   to  continue  his  court  in  session,  the 
defendant  should  have  made  his  application  in  due  form, 
predicated    upon   a   sufficient    showing    that   he   had    ex- 
ercised  proper  diligence   in   preparing   a   bill    of    excep- 
tions,  and    had,   for    sufficient    reasons,   been    unable   to 
complete   it,  and  invoked   the  action    of  the   court  upon 
it,    so    that   what    was   done    might    have    appeared    of 
record,    from    which   it   might   have    been   seen    whether 
or   not   there   had   been   an   abuse    of    the   discretion   of 
the    court. 

There  being  nothing  contained  in  the  record  or  in 
the  averments  of  the  petition  to  put  the  court  in 
error  in  adjourning  his  court  when  he  did  under  the 
-class  of  decisions  first  above  referred  to,  he  had  no 
authority  to  sign  said  bill  of  exceptions  when  ten- 
dered after  the  adjournment,  or  power  to  make  it  a 
part  of  the  record.  The  application  must,  therefore, 
be   refused. 
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Chesapeake,  Ohio  <fe  Southwestern  Railroad  Com- 
pany V.  Lauderdale  County. 

Railboad  CoMFAinr.  Asaesammt  by  ehairman  cf  eounty  court  The  trug- 
tee  of  the  county  is  the  proper  officer,  under  the  act  of  1879,  chap- 
ter 79,  and  Bobsequent  acts  amendatory  thereof,  to  aaeess  for  county 
taxation  the  property  of  a  railroad  company  which  the  State  asses- 
sorB  have  omitted  to  aaseas;  and,  upon  the  company  disputing  his 
asBessment,  the  aMesement  of  the  chairman  of  the  county  court  will 
be  binding,  if  made  at  the  proper  time,  and  sustained  by  proof. 


FROM    LAUDERDALE. 


Appeal    in    error    from    the   Circuit   Court   of    Liau> 
derdale  county.      T.   J.   Flippin,  J. 

Steele  &  Steele   for   Railroad   Company. 

W.   E.   Lynn  and   James  Oldham  for  Lauderdale 
county. 

Cooper,  J.,   delivered   the   opinion  of  the   court. 

The  Paducah  &  Memphis  Railroad  Company,  a  cor- 
poration chartered  by  both  the  States  of  Kentucky  and 
Tennessee,  undertook  to  build  a  railroad  from  Paducah 
to  Memphis,  and  completed  it  in  part  at  both  ends, 
leaving  an  intermediate  uniSDished  gap.  The  road  ran 
through  the  county  of  Lauderdale,  in  this  State,  a  dis- 
tance sometimes  stated  in  the  record  at  twenty-four 
and  sometimes  at  twenty- six  miles.  On  this  part  of 
the  road  the  right  of  way  had  been  obtained  firom  a 
large  number  of  citizens,  and  a  considerable  portion  of 
the   grading   done.       The  company  had  made  a  deed  of 
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trust  on   its   property  and   franchises  to  secure  the  hold- 
ers   of  its   bonds,   and   failing  to   meet   its  obligations,  a 
bill    was   filed    in    the    United    States   Circuit   Court   to 
foreclose  the   trust.       Such   proceedings  were  had  in  the 
cause   that   the   franchises   and  property  of  the   company 
were   sold    under   the   decrees   of  the   court,  and  bought 
by    C.    P.    Huntington    and    others,    to    whom    forma) 
conveyances   were   made,  early   in   August,  1881,  by  the 
trustees  of   the    trust   assignment  and   by   the   Paducah 
&    Memphis    Railroad    Company^   of  the   franchises  and 
property,   which   were   approved   by   the  court.       After- 
ward,  on   the   9th   of    the   same   month,   the   purchasers 
and   others    incorporated    themselves    under    the   act   of 
1877,   chapter  12,   which    expressly   authorizes   the   pur- 
chasers   of    railroads    under    mortgages    to    incorporate 
themselves.       The    new    corporation    took    the   name   of 
the    Chesapeake,   Ohio   &  Southwestern    Riilroad    Com- 
pany,  went  at    once    into    possession    of   the    old    road 
and   its   property,   and   began  to  complete  the  unfinished 
part   of  the   road.       About   f 80. 000,  as  the  general   su- 
perintendent  of   the   new   company   testifies,   were   spent 
in    Lauderdale   county,   up    to    January   10,    1882,   and 
the   entire   road    was   completed    in    July   of   that   year. 
The  purchasers  under  the  foreclosure  sale  made  a  formal 
conveyance   of    the    franchises    and    property   bought  to 
the   new   company,   on    January   26,    1882. 

Our  law  requires  the  assessment  of  property  for 
taxation  to  be  made  to  the  owner  on  January  10th, 
of  each  year.  The  railroad  assessors  omitted  to  assess 
the    property   and    franchises    of    the   railroad   company 

in   the   county   of    Lauderdale   for   the   year    1882.       In 
44 — VOL.  16. 
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December,   1882,    the    trustee    of   the  county,    who    W3^ 
the   collector   of   county   taxes   for   that   year,    undertook 
to   supply   the   omission,   and  assessed  the  franchises  and 
property  of  the  Chesapeake,  Ohio  &  Southwestern  Kail- 
road    Company    in    Lauderdale    county,    under    the    act 
of    1879,   chapter   79,   and    subsequent    acts   amendat-orv 
thereof,  at  $130,000.     The  company  disputed  the  assess- 
ment,  and    had   a   revaluation    before    the    chairman   of 
the  county  court,   who  reduced  the  assessment  to  $120,- 
000.       Thereupon,  the  company  brought  the  proceedings 
into   the  circuit    court    by   certiorari^   upon    the   ground 
taken   in   its   petition   that    the    assessment    was    of    the 
road   as  completed,   whereas,  on  January  10th,  when  the 
assessment   was    to    be    made    in   contemplation   of   law, 
the   company   owned    not   a   mile   of    finished   road,    and 
only   the   releases   of   four    or    five   land    owners   of  the 
right   of  way.       The    circuit   judge   dismissed   the   peti- 
tion   and    certiorari  on    motion,   but    this   court   reversed 
bis  judgment,   and    remanded   the   cause  to  be  proceeded 
in :     Railroad    Company   v.   State^    13    Lea,    348.       The 
substance   of    our    decision    at     that   time   was   that   the 
franchises   and    property   should    be    valued    as   of  Jan- 
uary   10,    1882,   not   as    they    were    when    the    work   of 
that   year   was   added,   and    that    the    certiorari  was   the 
proper   remedy    for   the   wrong,   if  any. 

Upon  the  trial,  after  the  remand,  the  circuit  judge 
quashed  the  assessment  of  the  chairman  of  the  county 
court  to  the  extent  of  one-half  of  the  amount,  and 
dismissed  the  petition  in  other  respects.  The  company 
appealed  in  error,  and  the  county  has  brought  the  case 
up   by    a   writ   of  error. 
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It   DOW    appears    from    the    evidence   introduced,    as 
shown   by  the   bill   of  exceptions,  that   both  the  county 
trustee    and    the    chairman    of   the   county   court   made 
their   assessments   as   of  January    10,    1882,  each  finding 
irhat    the    property   and    franchises    of    the   company   in 
the    county   of   Lauderdale,  were   worth   the   amount  as- 
sessed  by   him    as    of   that    date.       It    further   appears 
that   the   old   company   had    graded    a  considerable   part 
of   the   road-bed    within    the    county,   and    had    secured 
the    right    of    way   from    a    large    number  of   property 
-owners   along  the   line   by   deeds  of   release,   which   are 
introduced  in  evidence.     And  the  general  superintendent 
of  the   new   company   states   that   the   company   had  ex- 
pended   within   the   county   before   January    10,  1882,  as 
much   as   $80,000,  referring  to  the  accounts  of  the  com- 
pany  for   greater   certainty,    which    have   not   been    pro- 
duced.     He   adds  that  on  January  10,  1882,  about  one- 
half  of  the   expense   in    preparing   the   road-bed  for  ties 
in    said   county   had   been   incurred,   and  a   few  hundred 
cross-ties    scattered   through    the   county.       He   says  the 
cost   of  the   steel    rails   afterward    laid   was  about  $5,000 
per    mile,   and    he   adds:     "I   think    the    cost    of   right 
of   way   and    preparation    of   road-bed   for    rails   would, 
per    mile,    exceed    that   of  the   steel   rails." 

By  the  acts  of  1879  and  1883,  all  collectors  of  taxes 
are  made  assessors  of  property  for  taxation,  which  has 
been  omitted  for  any  cause  to  be  taxed  by  the  reg- 
ular assessors,  and  the  trustee  of  a  county  is  the  col- 
lector of  taxes  for  the  county,  within  the  meaning  of 
the  act:  State  v.  Railroad  Company ^  14  Lea,  56;  Frank' 
lin   County  v.   Railroad   Company y   12   Lea,    521.      And 
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the  act  of  1882,  chapter  16  (special  sessioD),  ezpresly 
namea  him  as  the  proper  assessor  of  omitted  property. 
And  we  think  the  new  company  was  the  owner  of 
the  franchises  and  property  of  the  old  company  on 
January  10,  1882,  although  the  deed  of  the  26th  of 
that  month  may  have  been  necessary  to  perfect  the 
title^  The  act  of  incorporation  of  August  9,  1881, 
in  terms  clothes  the  new  company  with  all  the  rights 
acquired  under  the  purchase  at  the  foreclosure  sale. 
And  the  new  company  was  then  in  the  actual  posses- 
sion  and   uae  of  the   franchises   and   property. 

The   only  remaining   question   is   whether  the   circuit 
court,   upon    the    facts    shown    on     the    trial,   had    any 
right  to   interfere  with   the  assessment   of  the  chairman 
of  the   county   court.       If  the   proof  had   sustained   the 
claim   of  the   petition   for  the  certiorari^  that  the  assess- 
ment  of  the  chairman    had    been    made   upon   the   value 
of  the    property   after    the    road    had    been    completed, 
the   duty  of   the   court   would    have  been  plain  to  quash 
the  assessment,   and   remand    to    the    chairman    of    the 
county   court   to   make   a   proper   assessment.      But  the 
proof  shows   that   the    assessment   was   on   the   property 
and    franchises   as    they   existed    on    January    10,    1882, 
and    that   the   assessment   does  not  exceed  half  the  value 
of  the    completed    road-bed,    without    reference    to   the 
franchise  and  personalty  of   the  company.       Under  these 
circumstances,   I   am   inclined    to    thiuk    the    assessment 
of  the   chairman   of  the    county   court   is   final    {Knight^ 
ex  parte,  3   Lea,  401 ;     Cooley   on   Taxation,  157,  533), 
but   we   all    concur   in    holding   the   assessment   to  be  in 
accordance    with    the    facts,   as    presented    to   the  chair- 
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-man  of  the  county  court,  as  well  as  the  facts  brou^i^ht 
before  the  circuit  court,  if  the  latter  can  be  looked 
-to,  and  to  be  a  fair  valuation  of  the  property  and 
franchises  on   January   10,   1882. 

The  judgment  of  the  circuit  court  will  be  reversed, 
and    the   petition   dismissed,  with  the  costs  of  the  cause. 


PETITION    TO    BEHEAB. 

Upon   petition   to  rehear.   Cooper,   J.,   said : 

The   main  contention  of  the  railroad  company,  in  its 
petition    for   rehearing,   is   that  the   valuation  of  the  cir- 
-•oait  judge   is   best   sustained   by    the   facts. 

The   property   and    franchises    of  the  company   were 
assessed   for  county   taxation,    under    the    act    of    1879, 
by    the  county   trustee,  as  omitted  property,  in  Decem- 
ber,  1882.       The  company   disputed    the   valuation,   and 
caused   a   revaluation   to   be    made    by   the   chairman   of 
the   county   court,   and    then    brought  the   case   into   the 
circuit   court  by  certiorari,  upon  the  ground,  principally, 
that    the    assessment    had    been    made   on   the   road   as 
completed,   when   it   should    have   been   on   the   property 
as   it  was   on   January    10,    1882.       On  the  hearing,  the 
proof  was   clear   that   the   valuation    had    been    made   as 
-of   January    10,    1882.       Under    these    circumstances,   if 
the  valuation   of    the    chairman    be   not   conclusive,   the 
burden   is  upon  the  company  to  show  clearly  that  there 
^as  error. 

The  revaluation  of  the  chairman  of  the  county  court 
was  made   upon    evidence    furnished    by   the  company. 
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This  evidence    was    embodied   in   a   bill    of   exceptions^ 
and   made   a   part   of  the  petition   for   the   writ   of   cer- 
tiorari.      It  consisted   of  the   testimony  of   the    general 
superintendent  of  the   construction   of  the   line   through 
the   county,   and  a   certified   copy   of    the   assessment    of 
the   State  assessors  on   other   parts  of   the   road.        The 
superintendent   says   he    built    the    road   in    the   county, 
and    thinks   he    knows   its  value    perfectly.      "  I    mean," 
he   adds,   "  that   I   had    charge   of   the   construction    and 
superintended    the   same,  and    know   its   conditiou,  value 
and   cost/'       He   then   says  that  a  good    deal    of  work 
had    been   done   on   the   line  by   the   old    company,    and 
the   largest  part  of  the   right  of  way  had   been  secured 
by  that  company.       And   adds:     "Possibly  this   Chesa- 
peake,  Ohio    &    Southwestern    Railroad    Company    had 
expended    as   much    as    $80,000    in    this    county    before 
January  10,    1882,  but   I  can   not  tell   as  to   this,   as  I 
have    not    the    account    with    me.       The   books   of  the 
company   will   show."       The   company   had   also  secured 
the    right    of    way   over    some    six    or    eight    tracts  of 
land,   and   some   four    hundred   cross-ties.      The   cost   of 
steel    rails   was    about    $6,000  a   mile,   and    the   cost  of 
the   right   of  way   and  preparation  of  road-bed  for  rails 
would    exceed  per   mile   that   of  the   steel   rails. 

The  company  was  content  to  have  the  revaluation 
mnde  on  this  proof,  and  if  it  sustains  the  assessment 
of  the  chairman  of  the  county  court,  it  is  difficult  to 
see  how  the  assessment  can  be  altered,  upon  certiorari^ 
by  the  circuit  court.  The  only  new  evidence  intro- 
duced at  the  hearing  in  the  circuit  court,  of  any  im- 
.portance,   was   the   testimony  of  a   member  of  a  firm  of 
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contractors,  who  says  that  his  firm  had  the  contract 
for  grading  the  road-bed  from  Ripley  north  to  Dyers- 
burg,  and  the  bridging  and  trestling  from  Ripley  south 
to  Hatchie  river,  and  that  by  January  10,  1882,  the 
company  had  paid  the  firm  $84,000  for  grading  the 
road  between  Ripley  and  Dyersburg,  mostly  in  Dyer 
county.  He  also  estimates  the  grading  previously  done 
in  Dyer  county  at  $1,000  a  mile,  or  $24,000.  It 
w^ill  be  noticed  that  the  firm  did  not  contract  for  all 
the  grading  in  Lauderdale  county,  although  the  super- 
intendent says  that  most  of  the  money  paid  out  by 
the   company   was   to   that   firm. 

The   testimony   of  the   general  superintendent  of  the 
company  as  to  the  amount  of  expenditures  in  the  county 
prior    to    January    10,    1882,    is     more    conclusive   than 
the   testimony   of  a   single    contractor.       If   he    were   in 
error,   it    would    have    been    easy   to   show   the    fact   by 
the   books    of    the    company,   to     which    he   refers.       If 
to   that   amount   we    add    the    old    grading,    the   releases 
of  the   right   of  way  as   proven,   and   the  franchise,  we 
can   not   say    that    the    assessment    of    the   chairman    of 
the  county    court   has   been    successfully   impeached.      It 
is  true  that  the  State  assessors  only  assessed  the  finished 
road    in    other    counties    at    $5,000   a   mile.       But   the 
general     superintendent     himself    testifies    that  the   steel 
rails   alone   cost    $5,000   a   mile,    and    that   the    prepara- 
tion  of    the    road-bed    for    the   rails   would   exceed   per 
mile  the   cost  of  the   steel    rails.       And    the    assessment 
of  the   State  assessors,    while   persuasive  evidence,  is  not 
conclusive  as   to   the   value  of  another  part  of   the  same 
road.       Even   if  the   petition     of    the    company    for   the 
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writ  of  oeriiorari  calls  for  a  revaluation  in  the  circait 
court^  and  if  the  law  authorizes  that  court  to  make  a 
revaluation,  we  think  that  the  company  has  failed  to 
make  out  a  sufficient  case  to  warrant  an  interference 
with   the   chairman's   assessment. 

Another   point   made   is  that    this   matter  is  res  ad- 
judicata    by   the   judgment    when    the  case   was    before 
us   upon    the   sufficiency   of  the   petition   for  the  writ  of 
certiorari.      The    idea    seems    to    be    that    it   was    then 
adjudged    that     the     company    was    entitled     to     relief, 
whereas  now,  under   the  opinion  delivered   on   a   former 
day   of    this   term,   the    company   gets    no    relief.       But 
the   position   assumed   is   based   upon   a   misapprehension 
of  what  was  formerly  decided.       There  can  be  no  doubt 
that,   as  a  general   rule,   a   former  judgment  in  a  cause 
is  conclusive,  both  as  to  matters  of  law  or  fact  actually 
adjudged:     McNairy   v.    Nashville,   2  Baxt.,  251:     Wells 
on   Res   Adj.,   sec.   613,   et  eeq.       But    the   only   matter 
adjudged    upon     overruling    the    motion   to   dismiss    the 
company's   petition    was    that    the    facts    therein  stated, 
and   which    were    admitted    by    the   motion,   were  suffi- 
cieut,   if  true,  to  require  a  trial  on  the  merits:    Rodgm 
V.   DibreUy   6   Lea,   69;     Kirkpairich   v.    Uttey,    14    Lea, 
96.       The  court  was  of  opinion,  on  the  case  then  before 
it,   that   if  the   assessment  complained   of    was   made,  as 
alleged   in   the   petition,   on    the   road   as    completed   in- 
stead  of   in   its   incomplete   state   on   January  ^  10,  1882; 
it  was   invalid,   and   should    be   quashed.       The  opinioo 
then   delivered    concludes    thus:     "It   is,  however,  only 
necessary  to   decide   that   the    assessment   now   before  us 
(as   it    IS  set  out   in    the     petition),   is   invalid,   and  not 
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aocording  to  law,  and  the  petition  had  merits  on  its 
statement  of  facts."  And  the  judgment  of  the  court 
merely  overruled  the  motion  to  dismiss,  and  remanded 
the  cause  for  further  proceedings.  The  proof,  on  the 
liearing  of  these  further  proceedings,  failed  to  show 
that    the   assessment   was   made   of    the    completed   road, 

and    established    the  fact    that   it   was   made   as   of  Jan- 
ma  ry    10,   1882.       The  new  proof,  moreover,  as  we  have 

seen,    does    not    satisfy   us    that    the    valuation    of    the 

chairman   was    erroneous,    even    if  that   point  could   be 

gone   into   under  the   petition. 

The  petition   for  a  rehearing   must,  consequently,  be 

-dismissed. 


Thomas    Glass  v.  Patience  Williams,  et  al. 

1.  SrsETiES.  SUiJtuU  of  limUaiions,  When  it  begins  to  run.  The  statute 
of  limitationB  begins  to  run  against  sureties  from  the  payment  of  the 
judgment,  and  not  from  the  rendition  thereof. 

2.  Sta-TUTE  op  Lihttations.  iVocess.  Want  of  proper  party.  Until  there 
is  a  proper  party  against  whom  process  can  issue,  the  statute  does  not 
begin  to  run. 


FSOM   WEAKLEY. 


Appeal   from  the  Chancery  Court  at  Dresden.     Jno. 

SOMERS,    Ch.  • 

C.  M.  EwiNG  and   N.  N.   Edwards  for  Glass. 

M.    D.    Cardwell    and    John  R.  Thomason  for 

Mrs.   Williams. 
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Freeman,  J.,  delivered   the   opinion    of    the     cou  '. 

The   question    in   this  case  is,  whether   the  complain- 
ant,  as  stayor  of  two  judgments  against  A.  8.  Williams 
the   ancestor  of  the  sole  appellant,  Robert  M.  Williams. 
is   entitled   to    have   the   land    descended  sold  to   pay  or 
re-imbarse    him    for   a   payment   made    on    these    judg- 
ments   in    1880,    under    compulsion    of    an    execution. 
The   facts    to    be    noted    are,   that   the    judgments    were 
rendered    in    February,    1860,    on    notes'  executed    some 
years    before,    and    both     were    stayed    by    complainant 
Glass.       Williams,    the    principal,   died     in    the    fall    of 
1860,    and  W.  R.  Ross  was  appointed  his  administrator, 
in    November    of    that    year,    who    duly   suggested    the 
insolvency   of  the    estate   in    May,  1861,  with    notice  to 
creditors   to   file   their    claims    before    September,    1861. 
The    judgments    now    in     contest    were    not    filed,    and 
the   estate  has  been  finally  settled   in    the   county  court, 
coming   out   in    debt   to  Ross  on  settlement   in    the  sum 
of    fifty -six    dollars   and   ninety- six    cents.       All    claims 
have,   however,   been    paid     but    these,    or    are     barred 
by    statute     of    limitations,    and    the     Referees     report 
nothing   left   to   pay    debts   except   this   land. 

The  judgments  were  originally  in  favor  of  Rather 
Parham,  who  died  in  1870,  and  had  for  his  admin- 
istrator, W.  R.  Reavis.  Reavis,  on  May  8,  1874, 
instituted  proceedings  to  revive  these  judgments  ugaiust 
complainant  before  a  justice  of  the  peace,  which  were 
taken  by  appeal  to  the  circuit  court,  where  such  pro- 
ceedings were  had  that  a  revivor  was  had  and  ex» 
ecution     ordered     to     be     issued      against     complaiuant, 
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February    23,    1876,   under    which    he   paid   the   debt  a&  * 
stated.       The    chancellor    decreed    the    land    liable,   and 
Referees   report   for   alBrniance. 

The    exceptions   are,    first,   that   the   statute   of    lim- 
itations    is    a     bir,    because     the     complainant     had     a 
cause    of  action    the   moment    a  judgment  was   rendered 
against    him — we   suppose   it   is   meant   the  judgment  of 
revivor.      We  have  held,  however,  that   the   statute  did 
not    begin    (o   run    against   sureties    when    they  had  paid 
the    debt,    till    such    payment:     7    Bnx.,    120,    and   eases 
cittd.       So,    that    if   there   is    nothing   else    to    interfere, 
the    right   of   the   complainant   can    not   be   defeated. 

Ross,  the  administrator  of  Williams,  died  in  1875. 
There  was  no  administrator  or  personal  representative 
in  existence  at  the  time  the  right  of  action  accrued 
to  complainants,  and  none  lill  the  appointment  of  him- 
self, in  1880,  this  bill  being  filed  in  that  year.  It 
is  settled  by  a  general  current  of  authority,  that  the 
statute  does  not  begin  to  run  or  a  ^^  cause  of  action 
accrue ''  in  its  proper  sense,  until  there  is  a  person 
by  or  against  whom  pi^pcess  can  issue:  Wait's  Act* 
and  Def.,   vol.   7,   and   cases  there   cited. 

It  is  insisted,  however,  in  argument,  that  complain* 
ant  is  estopped  to  assert  his  claim  in  this  case,  because 
he  filed  a  plea  of  non  est  factum  in  the  revivor  pro- 
ceedings^ in  which  he  denied  he  was  stayor  at  all. 
This  question  might  present  more  or  less  difficulty 
if  it  was  properly  raised  by  exception,  but  we  find 
DO  such  exception  to  the  Referees'  report,  and  therefore 
can  not,   under   our   decisions,  notice   it. 

The  exception  that  personalty  was   paid    over   to  the 


700  JACKSON : 


Stovall  V.  Austin. 


i^idow,  probably  for  her  year's  sapport^  sufficient  to 
liave  paid  this  debt,  is  one  we  can  not  notice,  becaase 
•of  no  reference  to  the  record  showing  the  facts  asserted 
and  none  in  the  brief.  We  have  so  often  held  we 
•can  not  notice  such  exceptions,  that  we  must  adhere 
^   these   rulings. 

Affirm   report   and   decree  with  costs. 


W.  H.  Stovall  et  oL  v.  J.  A.  Austin  et  oL 

1.  Curtesy.  WKen  it  doot  not  attach  to  teif^s  separaie  eaiate.  Where  & 
testator  devises  real  estate  to  his  daughters  for  their  sole  and  separate 
use,  to  pass  at  their  death  directly  to  their  children,  the  daughters* 
husbands  are  not  entitled  to  curtesy. 

'2.  Taxes.  Life  tenanL  It  is  the  duty  of  a  life  tenant  to  keep  down  the 
taxes  on  real  estate,  and  a  sale  of  it  for  unpaid  taxes  would  only 
reach  the  life  estate. 


FBOM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
TV.  McDowell,  Ch. 

W.   Gbeoory    for  complainants. 

Clapp  &   Beard  for  defendants. 

Cooper,  J.,  delivered   the  opinion   of  the  court. 

John  W.  Fowler  died  in  Shelby  county,  on  Janu- 
ary 12,  1870,  leaving  a  widow,  Rosa  Fowler,  and  two 
•daughters,  Louise  I.,  then  intermarried  with  the  com- 
f)laiuant,   W.   H.   Stovall,   and  Caroline  A.  Fowler,  who 
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afterward  married  the  oomplainant,  J.  A.  Austin.     Louise^ 
!•    Stovall   died   on   July   31,    1875,  leaving    one    child^ 
the   defendant^   John   W.  Stovall,  an  infant,  without  any 
general    guardian.       On    March    21,   1879,  Caroline  A. 
Austin   died,   leaving  three   children,   the   defendants,  J- 
A.    Austin,  Jr.,  Louise   I.  Austin  and  Willis  F.  Austin,, 
all    infants,   for    whom    their   fether,  complainant  J.    A. 
Austin,   is  general   guardian.       John   W.   Fowler   left  a 
will,  which  was  duly  admitted  to  probate  after  his  death,, 
giving  his  property  to   his  widow  and  his  two  children,. 
with  contingent  remainders  in  favor  of  their  children,  and 
in    the    absence   of    children,   in   favor  of  the  survivors 
or    survivor  of  the   first   devisees.       The   realty  devised 
consisted   principally  of    unimproved   realty   in    the   city^ 
of  Memphis,   the   taxes  on   which   have  since   amounted 
to   about  (16,000,   which  taxes   have  been   paid   by   the- 
oomplainants,   Stovall   and   Austin.       The   bill   was  filed 
September  8,   1884,    by   these    parties    and    the    widow 
against   the   infant   children    of   the   deceased   daughters, 
for   a   construction   of  the   will,  for  a  settlement  of  the 
rights   of  the   parties   in   the   matter   of   taxes,   and   for 
a  sale  of  the   land   as   manifestly  to   the   interest  of  all 
parties.       The    land    of   the    testator   lay   in   one   body, 
cut   awkwardly   by   an   avenue  or   street.       In   order  to 
get   rid   of    this   avenue,   and    to   secure   the   running  of 
streets  through  the  property,  the  widow  and  the  daughters 
of  the   testator,  with  the  husbands  of  the  latter,  bought 
some    adjacent    land,    known    as     the    Greer    land,   for 
(4,000,    which    consideration     was    paid    by    the    widow 
and    the    sons-in-law.       The    title    was    taken    to   com- 
plainant,   W.   H.   Stovall,   in    whom    it    still   partly   re- 
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tnains,   in  trust,  as  he  concedes,  for  the  testator's    widov 
and    daughters.       Shortly  after  the  purchase,  the   Fowk^ 
iuud  and   the   Greer   land,   as    one    body,   were  laid    o€ 
into   lots,    with    suitable    streets,   some   of  the    lots  con- 
taining  unequal  portions  of  the  Fowler  and  Greer  land. 
This   purchase    was    made   May   19,   1871,   and   on    No- 
vember  28th,   of  the  same  year,  the  husbands  and  their 
wives   and    the   widow   joined   in   a   partition   deed,    un- 
dertaking to   divide  these  lots  equally  among  themselv^ 
^ccordiug   to   their   respective  interests   under  the    testa- 
tor's  will,    and    treating    the    Greer   land    us   belonging 
equally  to   the   widow  and    the   testator's  two  daughters. 
One   object  of  the  bill   is   to   obtain    for   the   complain- 
ants reimbursement   for   the  purchase  price  of  the  Greer 
land,    upon    the    ground    that    it    was   understood    and 
agreed    by   the   parties   that   they   should    be   repaid    the 
outlay   by   the   Fowler   estate.       The    infants    were    per^ 
sonally   served    with    process,    and    appear   by   guardian 
-od  litem.      During  the  progress  of  the  cause,  the  widow, 
on   December   17,   1884,   sold    out    her    interest    in    the 
property   involved    to   her  co-complainants,   but   not   her 
right   to   reimbursement    for   the    Greer   purchase,   if  so 
adjudged.       The   chancellor,   on   final    hearing,  construed 
the   will,  declared  the  rights  of  the  parties,  and  ordered 
a   sale   of  the   land.       Both    the    complainants    and   de- 
fendants  have   appealed,   opening  the   whole   case. 

The  will  of  the  testator  as  probated  consists  of  an 
original  will  executed  December  30,  1868,  and  a  codicil 
published  January  10,  1870,  two  days  before  the  testa- 
tor's death.  The  provisions  of  these  instruments  bearing 
•on   the   matters   of  controversy   are  as   follows: 
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Item    sixth  of   the  will:     "I  give  unto  my  daughters 
aforesaid^   each^   one   hundred   feet    of   ground   on   Mar- 
shall   avenue^   or  Pigeon    Roost    road,   running  back   to 
!MouToe    street.       This    I  give  separate  and  apart  from 
^he    ase   and   control  of  their  husbands,  but  should  they 
^wish   to  dispose  of  the   same   they  may  do  so,  provided 
the    proceeds  thereof  are  reinvested   in   some   other  real 
estate,    which   shall   also   be   beyond   the  use  and  control 
of    their    husbands.       The    aforesaid     mentioned    ground 
shall    be   laid    off   on    the   west   side    of    my    residence, 
commencing  at   the   west   line   and  embracing   the   lot  I 
purchased    of  F.   B.    Smith." 

Seventh.  "I  give  to  my  beloved  wife,  Rosa,  my 
residence,  commencing  on  the  eastern  boundary  of  the 
two  hundred  feet  given  to  my  daughters  as  above,  and 
embracing  my  entire  front  yard,  running  back  to  Mon- 
roe street.  This  I  give  separate  and  apart  from  the 
use  and  control  of  her  husband  should  she  marry  again. 
But  should  she  wish  to  dispose  of  the  same*  she  may 
do  so,  provided  the  proceeds  are  reinvested  in  other 
real  estate,   free   from   the   control   of  her   husband.'^ 

Eighth.  '^Should  my  said  wife,  Rosa,  or  either  of 
my  said  daughters  die,  leaving  no  living  child,  then 
and  in  that  case,  the  survivors  or  survivor  (of  the 
bequest   of  real   estate)    shall   inherit   the   same.'' 

Niuth.     "The    balance    of    my   real    estate   lying   in 
Shelby   county,    Tennessee,    I    give    to    my    said    wife 
Rosa,    and    my     daughters,     Louise     Irene    Stovall    and 
Caroline   Azalia    Fowler,  to   be   divided   equally  between 
them,  share   and    share   alike." 

Item   three  of  the  codicil  is:     "The  real  estate  given 
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to  my  wife,  Rosa,  including  the  homestead,  I  give  on]' 
during  her  lifetime,  provided  she  leaves  surviving  her 
either  of  my  daughters,  Louise  I.  or  Caroline  Azalis. 
and  at  the  death  of  my  said  wife,  her  interest  in  thf 
real  estate  shall  go  to  my ,  said  danghtera,  Louise  T. 
and   Caroline   Azalia,   absolutely   in    fee   simple." 

Fourth.  "In  the  event  of  the  death  of  either  of 
my  said  daughters  leaving  n  child  or  children,  it  i? 
my  wish  and  will  that  such  child  or  children  ^hall 
succeed  to,  and  take  all  the  rights  of  its  or  their 
mother  in  and  to  my  property,  and  under  my  -wilt 
and   this   codicil.'' 

Fifth.  "In  the  event  of  the  death  of  either  of  mv 
said  daughters  leaving  no  child  or  grandchild  surviving- 
her,  it  is  my  wish  and  will  that  her  interest  or  por- 
tion of  my  real  estate  go  to  my  other  daughter  and 
my  dear  wife,  Ro.«a,  to  be  equally  divided  between 
them,  my  said  wife  taking  her  part  or  portion  thereof 
for  life  only,  and  the  daughter  taking  hers  absolutely 
in   fee   simple." 

Sixth.  "In  the  event  of  the  death  of  both  of  mv 
said  daughters  leaving  no  child  or  grandchild  surviving 
them,  then,  and  in  that  event,  it  is  my  wish  and  will 
that  all  my  real  estate  go  and  belong  to  my  dearly 
beloved  wife,  Rosa  Fowler,  absolutely  in  fee  simple, 
to   be    disposed    of   by   her   by    will   if   she   so   desire^.'^ 

Seventh.  "The  real  estate  given  herein  to  my  said 
daughters,  Louise  I.  and  Caroline  Azalia,  and  to  ray 
wife,  Rosa,  I  give  to  them  and  each  and  every  of 
them  to  their  sole,  separate  and  exclusive  use,  free 
and    beyond   the   control   and    liabilities  of  their,  or  any 
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»f  their  hasbands.  Yet  I  give  them  the  power  and 
privilege  of  exchanging  said  real  estate  for  other  real 
istate,  or  of  selling  said  estate  and  investing  the  pro- 
ceeds of  sale  thereof  in  other  real  estate,  the  estate  eo 
x>  be  acquired  to  be  held  on  the  same  terms  and 
conditions  as   that  which   is  herein  bequeathed.'^ 

The    depreciation  of  real    estate  in  the  city  of  Mem- 
phis,   and   the   accumulation   of   taxes    on    the  realty  in 
dispute,   since   the   death   of    the  testator,   have  brought 
about   this    curious    result,   that    the    guardian    ad  litem 
for   the   infant   defendants   has  felt  it   his  duty   to   con- 
tend,   on    behalf    of   his    wards,    that    their    respective 
fathers  are   tenants   by  the   curtesy  of  the  lands  devised 
by  the  will  to   the  daughters,  the  devises  being  to  them 
in    fee.       His   contention   is  that   the  fourth  item  of  the 
codicil,   when    read   in   connection   with    the   third    item 
relates  only  to  the  realty  given  to  the  testator's  widow, 
which,  by   said    third   item,   is   to   go   over  in   the  con- 
tingencies   mentioned.       But  the  whole  tenor  of  the  cod- 
icil  is  to   limit    the    estates    given    by   the   will    to   the 
widow  and   children,   and    make    them    separate   estates. 
A.nd    the    fourth     item,   in    the    clearest   terms,   in   the 
event  of  the  daughters  dying  leaving  a  child  or  children 
provides    that    such    child    or    children     shall    take   all 
the    rights    of    the    mother    '^in    and    to    my   property 
and  UDder   my   will    and    codicil."       All    of    the   realty 
so  devised,  either  under  the  will  or  codicil,  to  a  daughter 
clearly  passes   to   her   offspring  at  her  death.      The  con- 
tingency   contemplated     having     happened    as     to    both 
daughters,   the    realty   which    Mrs.    Stovall    took    under 

the  will    passed    to    the     defendant,    her    son,    and   the 
45 — VOL.  16. 
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realty  which  Mrs.  Anstin  took  under  the  will 
to  the  defendants,  her  three  children.  And  iDasmac^ 
as  by  the  seventh  clause  of  the  codicil  the  estates  oc 
the  daughters  are  settled  to  their  sole  and  separate 
use,  and  pass  directly  under  the  will  to  the  children^ 
the  fathers  are  not  entitled  to  curtesy:  Beecher  v. 
HioU^  7  Lea^  207.  The  result  is  that  the  taxes  ac- 
cruing on  the  land  during  the  life  of  the  tenant  for 
life,  and  paid  by  the  husband,  would  not  be  a  chargt 
against  the  children,  it  being  the  duty  of  the  tenant 
for  life  to  keep  down  taxes.  Taxes  subsequently  ac- 
cruing would  fall  upon  the  child  or  children,  and  the 
father  is  entitled  for  payments  thereof  to  be  reimbursed 
out   of  the   estate   of  the   child    or   children. 

The  able  special  chancellor,  whose  opinion  is  copied 
in  the  transcript,  says  that  the  complainants,  Stovali 
and  Austin,  take  under  their  deed  from  the  widow 
her  life  estate  in  the  property  devised  to  her,  and  he 
adds:  "I  do  not  understand  them  to  claim  any  further 
right  as  to  this  interest,  and  clearly  they  have  none.'' 
And  the  learned  counsel  of  the  complainants  says  that 
his  clients  are  well  satisfied  with  the  careful  and  able 
opinion  of  the  special  chancellor.  In  this  view,  these 
complainants  would  be  required  to  keep  down  the  taxes 
on  the  lands  thus  held  during  the  existence  of  their 
life  estate. 

The  claim  of  the  complainants  to  reimbursement  of 
the  purchase  money  of  the  Greer  land  is  put  upon  the 
ground  that  the  purchase  was  made  for  the  benefit  of 
the  Fowler  estate,  with  the  knowledge,  approval  and 
consent    of    the    devisees,   and    with    the    understanding 
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bat    the   money   was    to    be    reimbursed   by   the  estate. 
^ut    the   executor    of  the    testator's    estate    had   clearly 
lo    po^wer   to  make   such   a   purchase^   nor   of  course  to 
ise    the   means   of    the    estate   in   paying   the  considera- 
ion^    or   reimbursing   those   who   did   pay   it.      And  the 
narried    women   and   infants   could  make  no  contract  on 
;he    subject   which    would    be   binding   on   them  or  their 
estates.       If  the   complainant,  Stovall,  had  simply  taken 
the    title   to   the  land    to   himself,  and  held  it,  he  might 
have    resisted    a   divestiture   of   the   title   out   of  him  by 
the    devisees,   except   Rosa,   who  paid   her   share   of   the 
price,    until   he   and   Austin    were    reimbursed   the   two- 
thirds    of    the    purchase    money    paid     by   them.       But 
within    a   few .  months    after    the    purchase,    these    com- 
plainants  with   their   wives   and   the   widow  joined   in  a 
partition   of   these   lands,   in  connection  with  the  Fowler 
lands,    whereby   Stovall,   his    wife    and    the   widow   con- 
'veyed    to   Austin's   wife   and   her    heirs,   and  Austin,  his 
wife    and    the    widow    conveyed    to    Stovall's    wife   and 
her    heirs,   and   Stovall    and    wife   and  Austin    and    wife 
conveyed   to   the   widow   definite    poi*tions    of   the   land, 
as    divided    into    lots,    in    severalty,    "  to    be   held    and 
owned    in    accord    with    all    the    terms,   conditions   and 
limitations   contained    in   the  will   of  the   said    John  W. 
Fowler,   deceased."    *  This  was  a  settlement  by  the  hus- 
bands  on   their   wives,    to    their   sole    and   separate    use, 
of  the   lands   conveyed    to   them    severally  for  their  life, 
with   remainder    to    their    offspring    respectively.       The 
husbands   and   the   widow   thereby   lost  all   claim   to  re- 
imbursement.      Upon    the   death  of  each  wife  her  share 
of  the   land   thus   allotted   passed   directly   to   her  child 


708  JACKSON : 


Stovall  V.  Austin. 

or  children  in  fee^  neither  husband  being  entitled  xi 
an  estate  by  curtesy.  The  widow's  share  of  thca 
lands  belongs  to  the  complainants,  Stovall  and  Anstit 
for  the  life  of  the  widow,  under  their  deed  from  hd 
The  tazes  upon  all  this  property  would  stand  like  ti» 
taxes  on  the  property  devised  by  the  will^  and  moK 
be  borne  accordingly. 

The  partition  deed,  so  far  as  the  Greer  land  is  cos- 
cerned,   would   continue   binding  on  the  defendants  altar 
the   death   of  their   mother,   because    they   acquire    their 
only   title   to   that  land   under   it.       And,   although  not 
literall^r    within   the   language  of  item  seven  of  the  cod- 
icil,  we  think    the    partition    is    sufficiently   within  its 
spirit,   being  in    fact    an    exchange    of   real   estate    held 
in    common    for   other   real   estate   in   severalty,  to   ren- 
der  it-  binding  on   the   children.       A  new  partition  has 
not   been   asked  for,  and  it  would  probably  be  a  usele^ 
trouble   and   expense   to    require   the  parties  to  institute 
new   proceedings  for   the   purpose,  the  result  being  com- 
plicated   by   the   fact   that   some   of  the   lots  have   been 
sold  in  accordance  with  the  plan  and   existing  partition. 

The   chancellor   ordered  a  sale  of  the  lots  in  advance 
of  a  construction  of  the  will,  which  was  improper.     It  is 
very   clear,   however,    that  a  sale  of  some  of  the  lots  is 
absolutely   necessary    to    pay   taxes,   and    that  a  sale  of 
other   lots   is   manifestly  to   the   interest   of  the  infants, 
both    to   raise   an    income   for   their   support  and  educa- 
tion,  and   to    improve    other   portions   of    the  property. 
The   proof  shows  that   the  defendants  have  each  only  a 
small   amount   of  other    property.       The   defendants  are 
now   clothed   with    the   absolute  title  to  all  the  property 
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escend^d  to  them  from  their  mothers.  Such  property 
aould  be  first  sold.  At  present,  it  would  not  be  to 
le  interest  of  the  minors,  npou  the  facts  now  in  the 
ecord,  to  sell  any  of  the  lots  in  which  they  have  a 
emainder  estate  after  the  death  of  the  widow.  The 
omplainants  are  bound  to  keep  down  the  taxes  on 
hese  lots  during  her  life,  and  any  sale  which  might 
>e  made  of  them  for  taxes  would  only  reach  the  life 
estate:  OUy  of  NashviUe  v.  Cwvan,  10  Lea,  209,  213. 
The  chancellor's  decree  of  sale,  thus  modified  for  the 
present,  may  be  affirmed,  with  leave  to  renew  the  ap- 
plication  for  sale   upon   a   proper  showing. 

A  decree  will  be  drawn  up  in  accordance  with  this 
opinion.  The  costs  of  this  court  will  be  paid  by  the 
complainants,  Stovall  and  Austin,  equally.  The  costs 
below  will  abide  the  order  of  the  chancellor.  And  the 
cause   will   be   remanded   for   further   proceedings. 


W.    C.    McClelland    et    al.  v.  Banyan  Payne  and 

C.  L.   Anderson. 

1.  Title.  When  vendor'a  lien  not  retained,  SubeequenUg  acknowUdged,  A 
purchaser  under  an  execution  sale  for  the  benefit  of  a  judgment  cred- 
itor has  a  superior  title  to  a  purchaser  under  a  proceeding  in  chan- 
cery to  enforce  a  vendor's  lien  for  unpaid  notes  held  by  an  assignee 
when  no  express  lien  is  retained  on  the  face  of  the  deed,  but  an  in- 
strument, executed,  acknowledged  and  registered,  subsequent  to  the 
bringing  of  suit  bj  the  judgment  creditor,  but  prior  to  the  condem- 
nation of  the  land,  which  instrument  recites  the  execution  of  the 
deed,  a  failure  to  retain  an  express  lien  bj  omission  or  oversight, 
and  an  agreement  to  correct,  is  proven. 
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2.  Beformattoh  of  Deed.    Jun&dictUm  cf  chancery,    Piwf,    A  coiirt 
equity  has  power  to  reform  a  deed,  but  the  parties  must  be 
the  court,  with  opportunity  to  be  heard,  and  the  case  must  be 
out  by  ample  and  Batisfactory  proof. 


FROM    6HBLBY. 


Appea]    from   the  Chancery  Court  at  Memphis.       AV'. 
W.   McDowell,  Ch. 

H^IBEELL   &   Weatherford   for   complainants. 

Taylor  &  Carroll  for  defendants. 

Dgaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  1871,  H.  P.  Shaw  sold  to  W.  Boult  one  hundred 
acres   of  land   in   Shelby   county,  and    made   to   him    an 
absolute    deed    for    the   same.       Three   notes   were    exe- 
cuted  to   the    vendor    by   the   vendee   for   a   balance    of 
the    purchase    money,    aggregating    $1,400.       In    a    few 
days   after    the    sale    and   conveyance,   Shaw  sold    these 
notes  to  defendant  Payne,  and  assigned  them,  by  writing 
on   the   back    of   each,   that  he   assigned   the   notes    and 
the   lien    upon    the    land.       Boult   went   into   possession 
of   the   land   and   afterward   sold   fifty  acres  of  it  to  one 
Hill. 

On  February  13,  1875,  complainants  obtained  three 
judgments  against  Boult  on  said  notes,  before  a  justice 
of  the  peace  of  Shelby  county,  for  about  $400.  Execu- 
tions were  issued  and  levied  on  fifty  acres  of  the  one 
hundred  acre  tract  still  held  and  owned  by  Boult. 
The  justice's  papers  were  returned  to  the  circuit  court 
to    May   term,    1875,    for    condemnation    of   the    land. 
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Boult   moved   to   quaeh  the  prooeediDgs  because  the  offi- 
cer's    return     did     not    show    that    search     was    made 
and    no   personal   property  of  defendant   could  be  found. 
The    motion   was   allowed,   but   on   a   subsequent   day  of 
the    same   term   the  order   was   set  aside   and   the   cause 
reinstated   upon   the  docket,  and  the  officer  was  allowed 
to    make  the   amendment   indicated,   and   a  judgment  of 
condemnation  was  entered  and  i>€nditi(mi  exponas  ordered. 
From    this  judgment   defendant    Boult  appealed    to   this 
court,   and   in    1877   this    court    affirmed    the   judgment 
below,   and   the  land  was  sold,  bought  by  complainants, 
and    a   deed   made  to    them    by   the  sheriff  foon  there- 
after. 

The   deed   from   Shaw  to  Boult  contained  on  its  face 
no    reservation    of   a    lien   for   unpaid   purchase   money. 
But   on  April   15,   1875,  W.  Boult  executed   an   iustru- 
ment    reciting    the    execution    of    a    deed    by  Shaw  to 
him    in    1871     for    the    land    in    controversy;     and    as 
by   omission   or  oversight   it  failed  to   retain   a  lien  for 
unpaid   purchase   money,  and   that  it   was   the   intention 
of  the  grantor   and   grantee   that  a   special    lien   should 
be   reserved   for  the   purpose  of  carrying  out  the   orig- 
inal  intention,   said   '^  Boult  agrees  to  correct,  and  does 
correct,  said   original   deed,"  etc. 

This  instrument  was  acknowledged  by  Boult  and 
registered  the  day  of  its  execution.  In  June,  there- 
after, Payne  filed  his  bill  against  Boult,  exhibiting 
said  instruments  and  his  claims  against  Boult  for  pur- 
chase money,  and  praying  for  sale  of  said  land  for 
their  satisfaction.  Boult  answered,  and  decree  for  sale 
was  ordered,  the  sale  was  made  and  confirmed  to  Payne, 
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and  a  writ  of  possession  ordered,  when  this  bill  wl« 
filed  by  complainants,  claiming  the  fifty  acres  of  land 
under  the  judgment  of  this  court,  and  their  purchase 
of  said   land  and  sheriff's  deed  to   them. 

The  chancellor  held  that  complainants  bad  the  so- 
perior  title  to  the  said  fifty  acres  of  land,  and  gavf 
them  a  decree  for  its  recovery  and  for  costs,  from 
which   decree   defendants  appealed. 

The  Referees  recommend  an  affirmance  of  the  de- 
cree, and  the  defendants  excepted.  A  single  exception 
is  filed,  to  the  effect  that  the  Referees  report  that 
said  deed  can  not  be  reformed  so  as  to  operate  by 
relation  to  its  date  in  favor  of  the  assignee  of  the 
vendor. 

Even  if  it  were  conceded  that,  by  proper  proceed- 
ings, such  correction  could  be  made  to  the  prejudice 
of  a  judgment  creditor,  who  had  previously  established 
his  lien,  and  effectuated  it,  there  is  no  such  reformation 
sought  by  any  proper  proceeding  for  that  purpose.  A 
court  of  equity  has  power  to  reform  a  deed,  but 
the  parties  in  interest  must  be  before  the  court  and 
have  opportunity  to  be  heard,  and  the  case  must  be 
made  out  by   full   and  satisfactory   proof. 

Payne,  in  his  bill  against  Boult,  assumed  that  his, 
Boult's,  agreement,  was  equivalent  to  full  and  satis- 
factory proof,  whereas  it  is  a  naked  statement  of  one 
of  two  parties  to  the  deed,  and  is  not  legal  evidence 
of  the  facts  stated  in  it,  even  if  they  were  sufficient 
in  proceedings  for  that  purpose  for  correcting  the  deed. 
But  the  instrument  does  not  say  that  it  was  intended 
that  the   lien   should   be   retained   upon   the   face  of  the 
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deed^  and  as  reported  by  the  Referees,  the  probability 
is  that  they  supposed  the  recital  of  the  vendor,  on  his 
assignment,  would  carry  a  lien,  together  with  the  re- 
cital on  the  face  of  the  note  that  the  notes  were 
given    for  the   land. 

The   report  of  the   Referees  should  be  confirmed. 


D.   H.   Evans  and  Wipe,  Julia   D.,  v.  Imogene  A^ 
Beaumont,   Administratrix,   et  al. 

1.  Marshauno  Assets.    Peeuniory  legaty,    A  general  pecuniary  legacy 

is  payable,  after  debts'are  paid,  out  of  the  personal  estate  of  testator. 
Beal  estate  will  not  be.  charged,  unless  the  intention  to  do  so  is  ex- 
pressly declared  or  clearly  inferred  from  the  language  of  the  will. 

2.  Same.    Same.    Land  bought  in  by  adminislrtUor.    Land  bought  in  by 

the  personal  representative  in  satisfaction  of  debts  due  the  estate,  is 
assets  for  the  payment  of  debts  and  legacies  in  the  hands  of  the  per- 
sonal representative. 


FBOM    SHELBY. 


Appeal   from   the  Chancery  Court  at  Memphis.      W. 
W,  McDowell,  Ch. 

W.   M.   Randolph  for  complainants. 

T.  B.  TuBLBY,  Wat.  Strong  and  R.  D.  Jordan 

for  defendants. 

Deaderice,  C.  J.,  delivered  the  opinion  of  the  court. 

At   April   term,   1880,   of  this  court,   this  cause  was 
before   us  on   appeal   from   the  chancery  court  at  Mem- 


714  JACKSON : 


EvaDs  and  Wife  v.  Reaamont. 


phis.  It  was  then  decided  that  the  complainant,  Jn]ia 
D.,  was  entitled  to  a  legacy  of  $5,000  and  interest 
thereon,  under  the  will  of  Claiborne  DeLoach,  deceased, 
and  a  decree  therefor  was  rendered  April  28,  1880, 
for  $9,725,  against  Mrs.  Beaumont,  the  administratrix 
of  DeLoach. 

It  was  not  decided  whether  the  real  estate  devised 
or  descended  to  testator's  heirs  was  chargeable  with 
the  payment  of  said  legacy^  and  the  cause  was  re- 
manded to  the  chancery  court  for  further  proceedings. 
There  the  chancellor  ordered  a  reference  to  the  clert 
and  master,  to  ascertain  and .  report  what  assets  re- 
mained in  the  hands  of  the  administratrix,  and  what 
property  descended  or  passed  to  the  heirs- at-law  and 
distributees  of  said  testator,  and  amounts  defendants 
shall  be  required  respectively  to  contribute  to  pay  said 
legacy,  and  any  other  fact  involved  in  the  suit  at  the 
instance   of  either   party. 

The  clerk  and  master  reported  a  balance  of  $12,622.57 
in  the  hands  of  the  administratrix,  and  that  it  was 
not  necessary  that  the  devisees  or  heirs  of  said  testator 
contribute  any  thing  to  pay  the  decree  in  favor  of 
complainant,   Julia   D. 

Exceptions  were  taken  by  complainants  and  the 
heirs  oi  DeLoach,  but  none  by  the  administratrix,  to 
the  master's  report.  Some,  perhaps,  on  each  side, 
might  have  been  properly  sustained,  but  without,  per- 
haps, materially  changing  the  result.  They  were,  how- 
ever, all  overruled  by  the  chancellor,  and  the  report 
was  confirmed,  the  chancellor  holding  that  complainants 
were   obliged    to   look    alone    to    the  personal   estate  of 
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testator,  which  had  or  might  come  to  the  hands  of 
the  administratrix,  for  satisfaction  of  said  legacy,  and 
that  they  could  not,  in  any  event,  look  to  the  realty, 
and  that  the  personalty  unadministered  was  more  than 
sufficient  to  pay  said  legacy,  and  rendered  a  decree 
therefor,  including  interest  to  date  of  decree,  against 
Mrs.  Beaumont,  as  administratrix  and  personally,  for 
$10,357.12  and  costs,  and  dismissed  the  bill  as  to  said 
heirs- at- law. 

From   this   decree  the   complainants  and  Mrs.   Beau- 
mont  have   appealed    to    this  court.       Soon   after   these 
appeals   were   taken,   the  complainants  filed  another  bill, 
which,    while    against    the    same    parties,   and    insisting 
apon    the    liability   of    the    reality   to    pay   the    legacy, 
alleges,   as   a   distinct   ground   of  relief,   that   one   Arm- 
strong and   one   Veacht   each  was  indebted  to  DeLoach 
at   the   time   of   his   death,   which  indebtedness  each  had 
secured   by  deed  of   trust  on  his  land ;     that  these  deeds 
of  trust    were    foreclosed    by   sales    of  said    two   tracts 
of  land,   and    that    they  were    severally   bought    in    by 
the  administratrix   in   satisfaction   of  these   debts.      The 
bill  alleges    that    the    lands    were    surrendered   by   the 
administratrix    to    the    heirs,   and   constitute   a   part   of 
the  assets  of  the  estate   liable   to   pay   said   legacy. 

Demurrers  were  filed  in  this  bill.  One  cause  was 
that  the  realty  bought  by  the  administratrix  with  debts 
due  the  estate  could  not  be  reached;  the  other  was 
that  the  realty  belonging  to  testator  at  his  death,  in- 
cluding that  held  as  a  partner  of  E.  M.  Apperson, 
could  not  be  subjected  to  payment  of  the  legacy. 
The  first  cause  of  demurrer  was  overruled  and  the 
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last  sustained;  and  both  sides  appealed,  and  the  Bef- 
erees  recommend  that  this  bill  be  dismissed,  and  com- 
plainants except.  The  only  part  of  this  bill  relied 
on  is  that  which  seeks  to  reach  the  land  aoqaired 
since  the  death  of  testator  by  the  use  of  his  personal 
assets,  and  both  bills  have  been  heard  together,  although 
separately  reported  on  by  the  Referees.  The  main  ques- 
tion discussed  is,  whether  the  legacy  is  a  charge  apon 
the  real   estate  of  testator. 

The  first  clause  in  the  will  simply  directs  that  all 
his  just  debts  be  paid  out  of  his  property  not  hereby 
devised. 

The  second  clause  is  a  devise  and  bequest  of  a 
plantation  and  its  appurtenances,  in  Arkansas,  to  his 
sister,  Mrs.  Sample,  and  several  slaves  named  and  de- 
scribed. 

The  third  clause  is  as  follows:  ^^In  case  my  estate 
is  worth  fifty  thousand  dollara  at  the  time  of  my 
death,  I  give  and  bequeath  to  my  niece,  Julia  D. 
Neely,  five  thousand  dollars,  to  be  held  in  trust  by 
Thomas  H.  Allen,  for  her  sole  and  separate  use.  ^  * 
And  that  said  Allen,  as  trustee,  shall  invest  and  man- 
age this  fund  for  said  niece  during  her  life  and  for 
her  children  after  her  death,  for  their  comfortable  sup- 
port,'^  etc. 

The  fourth  item  is:  "As  to  the  residue  of  my  es- 
tate, real  and  personal,  I  make  no  divifiion,  or  special 
devise  or  bequest,  except  that  I  will  that  all  of  the 
estate,  real  and  personal,  that  by  descent  or  distribu- 
tion, may,  on  my  death,  go  to  any  of  my  daughters, 
shall   vest  in   and    be   held    by   them   to   their  sole  and 
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separate  use,  free  from  the  debts,  contracts  and  liabilities 
of  any  husband  she  may  marry,  and  that  the  same 
may  be  invested  and  managed  by  a  suitable  trustee 
for  them,  so  as  to  secure  them  a  comfortable  support 
out    of  the   profits,   as   far  as  possible.'^ 

The   Referees   recommend  a  reversal   of  the  chancel- 
lor^s^  decree    in    the    original    cause,   and  that  a   decree 
be    pronounced    here,  declaring  the   said   legacy  a  charge 
upon  the  real  estate,  and  the  heirs-at-law  have  excepted. 
The    testator^s    estate    consisted,   in    round   numbers^ 
of  about   160,000     in   personal,  and   $40,000  in  real  es- 
tate,   and   he   left    surviving  him   a   widow,   the  admin- 
istratrix,  two  daughters  and   one  son.     His  children  and 
their   representatives   are  in   possession    of  most  of    the 
real    estate   left  at  his   death. 

The  bequest  to  complainant,  Julia,  is  a  general  one^ 
upon  condition  that  the  estate  of  testator  should  be 
worth  $50,000  at  the  time  of  his  death.  There  is 
nothing  in  the  clause  containing  the  bequest,  nor  in 
any  part  of  the  will,  indicating  that  the  bequest  should 
be  paid  out  of  any  particular  fund,  nor  from  any 
other  source  than  that  prescribed  by  law  for  the  pay- 
ment of  general   pecuniary   legacies. 

The  fourth  clause  of  the  will  merely  provides,  in 
effect,  that  the  residue  of  his  estate  shall  go  as  pro- 
vided by  the  laws  of  descent  and  distribution,  with  the 
qualification  named  as  to  the  shares  of  the  daughters. 
It  is  argued  that  this  last  named  clause  should  be 
construed,  as  if  it  read,  "after  the  said  legacy  is  paid,^^ 
etc.,  which  words,  if  interpolated,  would  be  sufficient 
to  constitute    a    charge    upon    the    lands,   treating   said 
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fourth   clause   as  a   substantial  direction  as  to    their  di^ 
position. 

A  general  pecuniary  legacy  is  payable^  after  debij 
are  paid,  out  of  the  personal  estate  of  testator.  Hia 
real  estate  will  not  be  charged  with  the  pBLyment  oi 
legacies  unless  the  intention  to  do  so  is  expressly  de- 
clared, or  unless  it  may  be  clearly  inferred  from  the 
language  aud  dispositions  of  the  will :  2  Liomax  oe 
Executors,  170,  171,  citing  2  I.  C.  R.,  614;  2  Perry 
on   Trusts,   sec.   568,   et  seq. 

The  personal  estate  must  first  be  resorted  to  foj 
payment  of  debts  and  legacies,  unless  clearly  exonerated : 
2   Williams  on   Executors,   1449,   1450. 

And  it  appears  in  this  case  the  larger  part  of  the 
testator's  estate  consisted  in  personalty,  and  more  than 
enough  to  pay  the  legacy  of  complainant,  Julia,  re- 
mained in  the  hands  of  the  administratrix  after  tha 
payment  of  debts,  exclusive  of  the  two  tracts  of  land 
bought  by  the  administratrix  in  satisfaction  of  debts 
due   the   estate. 

Mrs.  Beaumont's  settlements  show  large  balances 
against  her  as  administratrix.  She  has  not  excepted 
to  the  master's  report,  nor  does  it  appear  that  the 
proceeds  of  cotton  and  the  rents  with  which  she  charges 
herself  were  not  properly  chargeable  to  her  as  assets, 
nor   that  the  heirs- at-law  ever  made  any  claim  to  them. 

Whether  the  fourth  clause  of  the  will  is  regarded 
as  devising  or  bequeathing  either  real  or  personal  es- 
tate, or  simply  recognizing  the  legal  descent  of  land 
and  personalty  in  the  manner  prescribed  by  law,  can 
not    affect    complainant's    right     or   remedy    as   to  the 
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-S^^7'  She  must  look  to  the  personal  estate  shown 
D  be  in  the  hands  of  the  administratrix,  and  to  the 
-wo  tracts  of  land  purchased  with  the  assets  of  the 
iState,  if  thej  are  in  the  reach  of  complainants,  as  it 
loes  not  appear  what  disposition  has  been  made  of 
mid  two  tracts  of  land.  But  they  were  personal  as- 
sets and  liable  to  pay  debts  and  legacies  as  such. 
The  legatee's  rights  are  subordinate  to  those  of  cred- 
itors, and  assets  remaining  in  the  administratrix's  hands, 
creditors  could  not  reach  the  lands  devised  or  descended 
to   heirs,    nor  can   a  general   legatee. 

In  the   settlement  of  the  partnership  of  E.  M.  Ap- 
person   and   testator,   the  latter's  share,  after  payment  of 
debts,   was   $50,000;    $30,000   of  this   sum   was   in   real 
estate,   and-  $20,000  in  personal  estate.       More  than  the 
amount   of  the   personal   estale — about   $22,500 — was  re- 
ceived by   the   administratrix  and    applied    to   the   debts 
of  the  estate,   and   the   Residue   of  the  $50,000   was   re- 
ceived  in    real    estate   and  proceeds  thereof,  and  went  to 
the  heirs.       This   was    a    correct    appropriation    of   this 
fund.      If   all   the   land   had   been   sold    by  the  surviv- 
ing   partner,    and    after    payment    of    debts    a    surplus 
remained,   the   heirs,  and   not   the   administratrix,   would 
have  been   entitled    to    the    part    going   to   their   ances- 
tor:   3  Meigs'   Digest,   page   1964,   and   cases  cited. 

The  result  is  that  the  chancellor's  decree,  in  the 
original  case.  No.  831,  also  numbered  4393,  will  be 
affirmed,  and  the  report  of  the  Referees  set  aside,  and 
the  costs  of  this  court  will  be  paid  by  appellants.  In 
the  last  case.  No.  923,  also  numbered  4293,  the  re- 
port of  the  Referees   will   be   set  aside,   and    the   chan-  . 
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cellor^s  decree  upon  the  demarrer  to  the  bill  ^ill  \h 
affirmed^  and  both  parties  having  appealed  from  ^u4 
decree,  the  costs  of  this  court  will  be  paid,  one- hall 
by   complainants  and   one-half  by  the  defendants. 

The  causes  will  be  remanded  for  answer  to  ftirther 
proceedings  in  the  bill  last  named,  which  will  be 
heard  with  the  original  bill,  decree  having  been  gr&nted 
by  this  court,  by  its  decree  of  May  31,  188U,  to  either 
party  to  amend  tbeir  pleadings.  The  last  bill  majr  be 
treated  as  an   amendment,   though   not  technically  so. 


Louisville  and  Nashville  Kailboad  Company    r. 

Barney  Gross. 

Demand  fob  Jubt.  To  whom  made.  Beeord  of  demand.  What  migkietu. 
An  oral  demand  on  the  clerk  to  place  a  cause  on  the  jary  docket  is 
sufficient,  and  his  entry  of  the  cause  on  one  docket  or  the  other  is  a 
sufficient  record  of  what  he  has  done. 


FROM    BENTON. 


Appeal   in   error   from  the  Circuit  Court  of  Benton 
county,   Clinton   Aden,  J. 

J.   C.   Sweeney,  S.   W.  Hawkins    and    McCorry 
&  Bond   for   Railroad    Company. 

McAdoo  &  Farmer  for  Gross, 

Freeman,   J.,   delivered  the  opinion   of  the  court. 

Only   one   question    is  presented  for  decision  in  this 
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ase,    that   is,   whether    the    ease   shall   be  reversed   be- 
cause  the    motion    of    defendant  to   place   this  case  on 
he    non-jary  docket  and   have    it    heard   by  the  court 
Nos     not    allowed,    and    the    case,   in    fact,   tried   by   a 
ury.      The  facts  as  shown  by  the  bill  of  exceptions  are, 
that    the  suit,   which  was  for   killing  cattle  of  plaintiff, 
was     commenced    before    a    justice    of    the    peace,    and 
carried   by   appeal   to   the  circuit  court,   at  its  Septem- 
ber   term,   1882.       It   was   placed    on    the   jury   docket 
by    the  clerk  at  the  September  term,  as  the  clerk  stated 
to    the   court  on    inquiry,  on    demand    of    the  plaintiff 
made   to  the  clerk   within  the   first  three  days  of  the 
term,    but   no    other  record    or    minute    made    of   the 
demand    except    the    fact    of   putting    the   case   on  the 
docket  as  demanded.      On    the    cause   being   called  at 
the    January   term,    1883,   defendant's   counsel   '^  moved 
the   court  to   transfer  it  to  the  non-jury  docket,''  there 
being,  as  the   record   says,  ^^no  demand  on  the  papers 
in   the  cause    for    a    jury."      Plaintiff   by   counsel  ob- 
jecting to  this,  the  court  asked   the  clerk  if  the  plain- 
tiff   had    demanded    a   jury,  if   so,   when?    The    clerk 

9 

Stated,  that  on   the  second  day  of  the   September  term, 

plaintiff's    counsel    told    him    he    wanted    a   jury,   but 

there  was  no  record   made   of   it,   but  on   this   request 

he    placed    the    case    on    the    jury   docket   as    it   then 

stood.      Thereupon    the    court    overruled    the    motion, 

which  is  now  assigned  as  error. 

The    statute   on    this    subject    is    (M.   &   Y.   Code, 

section   8602):    ^'When  any  civil  suit  is  brought  in  any 

of  the  courts   bf   record    of    this    State,  whether  such 

suit  comes  to  such  court  by  summons  or  appoi^,  certio* 
46— VOL.  16. 
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rari,  or  otherwise,  and  which  is  now  triable  by  a  jury, 
either  party    desiring  a  jury  shall,  in  cases  of  originil 
saits,   demand  a  jury  in  his  first  pleading,  tendering  an 
issue   triable  by    a  jury/'      The  next  section    is:     ''Jo 
case   of   all    other  suits,   the  demand   for  a   jury    shall 
be   made  within   the   first  three  days  of  the  trial   term« 
and   if   no  such   demand  is   made   as  aforesaid,  and   id 
the   manner  and   time  aforesaid,  the  clerk  of  the  court 
shall  place  such  cause  on   the  docket  to  be  styled  the 
non-jury  docket/'    It   is  then  provided,  that  ^'a  fkilore 
to   demand   a   jury  as  aforesaid,  shall   be  deemed   and 
held   conclusively   an  agreement  of  the  parties  to    sub- 
mit all  issues    and    questions    of    fact  to   the  decision 
of  the  judge   without  a  jury,''  and  if  such   demand  is 
made,    then    the   clerk   shall    place   the    cause    wherein 
the   demand  is  made,  upon  a  docket  styled  the  ''jury 
docket."      The  parties  may,  however,  at  any  time,  bj 
consent,  change   this  to  either  docket. 

By  section  3662,  M.  &.  V.  Code,  a  provision  is 
made  requiring  the  clerk  to  keep  two  dockets,  one  a 
"non-jury,"  and  another  a  '*jury  docket." 

The  Referees  report  the  demand  of  the  clerk,  and 
his  placing  the  case  on  the  jury  docket,  insufficient. 
They  argue,  that  where  the  party  makes  the  demand 
in  his  pleadings,  as  is  required  in  the  first  section 
quoted,  it  becomes  part  of  the  record,  as  in  tAber 
cases,  and  it  would  seem  that  it  must  be  made  o 
the  court,  which  alone  can  grant  it.  The  argumei' 
of  the  Referees  that  it  should  be  made  to  the  court,  ^ 
which  alone  has  the  power  to  grant  it,  is  a  gratuitous 
assumption   of  the  question  to  be  settled.      In  fact,  the 
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the    court  has  no  power   to  refuse    the    demaud    when 
made     in    the    time    prescribed,    and    the    Legislature 
might  just  as   well  have  provided  the  clerks  should  do 
it^    by   actually  responding  to  the  demand   and   putting 
the    ease   on   the  jury  or  non-jury  docket  as  demanded, 
and    making  this  the   record   evidence  of  such  demand, 
as    in    any  other  way.      It   may  be  argued  very  plausi- 
bly   that  this   is   the   fairest  implication  to  be  had  from 
the    statute,   as  there    is    no   judicial   act   involved,  but 
there    is  the  necessity  involved  that  two  dockets  shall 
be    made    out,    and    that   by  the    clerk,  on   which  he, 
not   the  court,  is  to  place  the  cases  where  a  jury  has 
been    demanded,   or   has  not.      This  is  a  duty  devolved 
on   him,   and    one    the    court   has    nothing   to  do   with, 
and   when   done   it   would   be  a  part  of  the  record   of 
the    court,  and   show    the   status    of   the    case  as   well 
as   if    on   the    minutes,  and   would  be  as  convenient  a 
place   to   find   this  status  as  if  placed   on  the   minutes. 
It   is   true,  it  looks  more  formal   to   have  an   entry  on 
the   minutes,   but   it  may   be    replied,  it  adds  an   addi- 
tional  item   of  cost   to   the   litigant,  when  ^compelled  to 
ask   the   court   that   which   the  court  has  no  power   to 
refuse.       It  is,   however,  a  mere  matter  of   practice  as 
how   a  thing  shall  be  done,  which,  if  done  either  way, 
will  serve  all   the  practical   purposes  of  the  statute. 

The    fact    that    the    clerk    is    required    to    put   the 

case  on   the  ^'non*jury  docket,'^  if  no  demand  is  made 

lei  in  the  time   prescribed,  shows   he  is   the  party  who  is 

^  compelled   to   act  on   the  question,  and  decide  the  fact 

0^  whether  a  demand   has    been    made.      Be    this    as    it 

^may,  we    can    see    that  grave  difficulty   may   occur   in 
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reqairing  the  demand  to  be  made  to  the  court.  Sap 
pose  the  judge  does  not  attend,  within  the  first  ihxH 
days  of  the  term^  or  suppose  he  does  not  attend  «l 
all  at  the  term  to  which  the  appeal  is  taken^  shall 
the  party  be  deprived  of  his  right  to  trial  by  jury 
in  such  a  case,  as  secured  by  the  Constitution  f  The 
whole  theory  of  the  act  is,  that  this  right  is  waived 
by  agreement  of  the  parties  by  not  making  the  de- 
mand as  prescribed.  But  this  waiver  or  the  opposite 
can  not  be  made  if  no  court  is  in  session,  and  yet  it 
is  imperatively  to  be  made  within  the  first  three  dap 
•of  the  term^  and  if  no  jury  is  demanded  the  clerk 
is  required  to  put  the  case  on   the  non-jury  docket. 

For  these  and  other  reasons  that  might  be  given, 
we'  hold  a  demand  of  the  clerk  is  sufficient,  and  his 
entry  on  the  one  docket  or  the  other,  the  record  ev- 
idence of  what  he  has  done« 

The  judgment  of  the  court  below  is  affirmed,  and 
the  Referees'  report  set  aside. 
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Mississippi  &  Tennessee  Railroad  Company  v.  John 

R.  Aybes. 

!•  ExPBBT  Testocont.  Oon^jetency  qf.  Evidence  of  an  expert  is  not 
rendered  incompetent  becanse  baaed  npon.an  ex  jMrfe  examination* 
The  objection  to  snch  may  go  to  the  weight  and  not  to  the  compe- 
tency. The  examination  may  be  made  pending  the  suit,  or  it  may 
be  an  old  examination ;  in  either  case  the  testimony  of  the  expert  is 
equally  competent 

2.  OBJEcnoiiB.    Action  nf  eowi  eatised  5y.    Antwen  partly  iUegaL    Effect 

upon  the  vkole,  A  defendant  can  not  be  heard  in  complaint  against 
the  action  of  the  court  brought  about  by  his  own  objection ;  so  the 
illegal  part  of  an  answer  does  not  taint  the  whole,  if  the  illegal  part 
be  stricken  out. 

3.  MoBTAUCTY  Tables.    Introduction  aa  evidence.    In  estimating  the  ex- 

pectancy of  life,  mortality  tables  used  by  reputable  insurance  compa- 
nies may  be  introduced  as  evidence. 

4.  GoBPOBATiONS.    Chartered  in  two  States,     Where  euU  may  be  brought. 

The  summons  in  this  case  is  issued  against  the  Mississippi  &  Tennes- 
see Bailroad  Company  generally,  but  the  declaration  is  against  the 
company  as  a  corporation  chartered  under  the  laws  of  Tennessee.  No 
objection  was  made  that  a  corporation  chartered  in  Tennessee  could 
not  be  sued  for  the  result  of  an  accident  in  Mississippi.  It  was  con- 
tended in  the  Supreme  Court  that  the  road  was  also  incorporated  in 
the  State  of  Mississippi,  and  that  the  action  should  have  been  against 
that  corporation  and  not  against  the  Tennessee  one.  Held,  that  as 
the  officers  of  the  company  are  the  same  for  both  States,  and  the 
ticket  of  the  plaintiff  was  not  a  coupon  ticket,  but  a  single  one,  that 
the  contract  must  be  treated  as  that  of  each  company,  upon  which 
either  might  be  sued. 


FROM    SHELBY. 


Appeal   in   error   from   the   Circuit   Court  of  Shelby 
oountj.      J.  O.  Pierce^  J. 

C.  F.   Vanob  for  Bailroad   Company. 
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Metcalf  &  Walkeb  for  Ayres. 

CooPEBy  J.,  delivered  the  opiDion  of  die  oonrt. 

Action  by  Ayres  agaiDst  the  Bailroad  Company  for 
damages  for  a  personal  injnry.  The  verdict  and  judg- 
ment were  in  his  favor,  and,  upon  the  appeal  in  error 
of  the  companyi  the  Referees  have  reported  the  judg^ 
ment  should  be  affirmed.  The  company  has  filed  ex- 
oeptions. 

The  evidence,  as  embodied  in  the  bill  of  exceptions, 
is  sufficient  to  sustain  the  verdict.  The  principal  as- 
signment of  error  is  based  upon  the  rulings  of  the  trial 
court  in   the  admission   of  evidence. 

The  plaintiff  below  sought  to  show  that  his  health 
was  permanently  affected  by  the  shock  to  his  system 
caused  by  the  derailment  and  overturning,  down  an 
embankment,  of  the  defendant's  car,  in  which  he  wa.^ 
being  carried  as  a  passenger.  For  this  purpose  he 
ntroduced  the  testimony  of  Dr.  Logan,  who  had  ex- 
amined him,  as  the  medical  examiner  of  an  insurance 
company,  pending  the  litigation.  When  the  deposition 
of  the  witness  was  offered  in  evidence,  the  defendant 
''moved  to  exclude  so  much  of  the  deposition  wherein 
he  testifies  as  an  expert  to  the  physical  infirmities  of 
the  plaintiff,  and  the  causes  thereof,  on  the  ground 
that  his  evidence  as  such  expert  was  based  on  an  ex- 
amination of  plaintiff  made  several  years  after  the  ac- 
cident to  which  his  infirmities  were  attributed  by  said 
witness,  and  made  as  medical  examiner  of  a  life  in- 
surance company,  and  not  in  the  relation  of  physician 
and  patient,  which    said    testimony   is  embraced  in  an- 
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swer  to  the  sixth,  seventh   and    eighth   direct  interrog- 
atories.^     Whereupon,  says  the  bill  of  exceptions,  the 
court    overrnled    the    exceptions  in    part,    and    allowed 
the  answers  to   be  read  to  the  jury,  except  certain  parts 
mentioned,    which    were    stricken    out.      The    point  of 
objection    now    made  is  that  an    ex   parte    examination 
of    a   person    alleged    to    be    injured,   made  during  the 
pendency  of  a  suit   for  damages  on   account  of  the  in- 
jury,  and    made    ostensibly   for  the   purpose  of  getting 
a  life  policy,  but    really   for    the    purpose  of  evidence 
in    the  pending  suit,  and   by  a  medical  examiner  of  an 
insurance  company,  and  not   as  an  attending  physician, 
and    several  years  after  the  infliction   of  the   injury,   is 
not  such   an   examination  as  the   law  requires,  aAd  the 
testimony  of  the   witness  not  competent  evidence.      The 
authorities  cited  in  support  of  this  objection  are  merely 
cases  in  which   the  coutt,   upon  the  application   of  one 
or  both   parties,   has  appointed  experts  to   make  an  ex- 
axuination  of  the  person   injured  with  a  view  to  ascer- 
tain  the    extent    of   the    injuries.      This    is,  no   doubt, 
the  best  mode  of  obtaining    the    testimony  of  experts* 
But  we  do  not   understand  that  it  has  ever  been  held 
that  the  evidence   of  an   expert  is  rendered  incompetent 
because  based     upon    an    ex   parte    examination.      The 
objection    may  go    to    its    weight,   not    its    competency* 
And  the  examination  may  undoubtedly  be  made  pending 
the  suit.      The  evidence   is  equally  competent,  whether 
based   upon  an  old   or  a  recent  examination:     Lipes  v* 
BtaUj  15   Lea,   126.      And    the  fact  that   the  examina- 
tion  was  made    by   the    witness    under  the   belief  that 
he  was  acting    in    an    ofiBlcial    capacity,  and    not  as  if 
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hired  for  the  occasion,  would  tend  to  strengthen  rather 
than  weaken  the  force  of  the  testimony.  The  objection 
relied   on   is  therefore  not  well  taken. 

It  is  another  question  whether  the  declarations  o' 
the  person  injured  as  to  the  circumstances  of  the  in- 
jury, and  the  effect  of  the  injuries,  made  after  the 
commencement  of  the  litigation,  would  be  admissible^ 
or  even  the  opinion  of  an  expert  based  on  such  dec- 
larations. But  the  trial  judge  struck  out,  and  excluded 
from  the  jury,  so  much  of  the  deposition  as  might 
have  subjected  the  testimony  to  the  objections  suggestedy 
leaving  only  the  statement  of  the  witness,  based  on  his 
own  examination,  and  the  objection  had  nothing  to 
rest  on.  And  the  defendant  can  not  complain  of  the 
action  of  the  court  brought  about  by  his  own  objection^ 
which  was  directed  to  ''so  much  of  the  deposition.'' 
The  illegal  part  of  an  answer  does  not  taint  the  whole, 
if  the   illegal   part   be  stricken   out. 

The  defendant  excepted  to  the  answer  of  Dr.  Hol- 
liday  to  the  fourth  direct  question  in  his  deposition' 
upon  the  ground  that  it  was  based  Shelly,  or  in  part, 
on  the  ''  full  account  of  the  railroad  injury  received  by 
Ayres  in  November,  1882,  and  his  long  confinement 
from  the  effects  of  the  same.''  The  court  overruled 
the  exception,  for  the  reason  that  the  answer  did  not 
appear  to  the  court  to  be  so  based.  The  answer  ob- 
jected to  is:  ''My  opinion,  formed  at  my  first  exam- 
ination and  corroborated  by  repeated  examinations,  con- 
firm my  belief  that  all  his  ailments  arise  from  severe 
contusions,  and  resulting  in  concussion  of  the  brain* 
The   above   reasons   are    all    that    I  can   imagine   would 
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produce  suoli  evidenti  and  at  the  same  time  obstinate^ 
deviations  from  a  'healthy  condition.'^  Clearly^  there 
is  nothing  on  the  face  of  the  answer  to  sustain  the 
objection  made.  It  does  not  purport  to  be  based  on 
any  thing  the  plaintiff  may  have  told  him.  And  if 
there  was  any  discrepancy  between  the  testimony  of 
the  witness  as  to  the  severe  contusions^  and  the  proof 
of  other  witnesses  in  regard  to  the  open  injuries^  that 
was  a  matter  for  comment  before  the  jury. 

The    plaintiff^    after    first    proving    the    use  of  the 
American    mortality    tables    by  insurance    companies  in 
estimating  the   value    of    human    life  at  different  ages^ 
offered   these  tables    in    evidence.      The   bill   of  excep- 
tions says:    ^^ Defendant    objects   to  th.e   introduction   of 
that  table.''      The    objection     was    overruled^    and   this 
is  now  assigned   as  error.       The    objection    is    perhaps 
too  general  for  any  purpose.      But  the  point  now  made 
is  that    the    tables    could    only   be    admitted   on   proof 
of   universal   adoption   as  authority  for  life  expectancy. 
But  we  do  not  think  any  such  proof  is  required.      The 
expectancy  of  life  is    ascertained    by  the  average  mor- 
tality of  large  numbers,  and  for  convenience  these  aver- 
ages are  gathered   into  tables.      There  are  several  such 
tables,   English   and  American,  and   any   of  them  shown 
to  be  used  by  reputable  insurance  companies,  with  such 
other  proof  as  the  parties  may  offer,  either  as  to  the 
condition   of  the  individufd   or   the  general  mortality  of 
the  community,   would   be   admissible.      This  is  recog- 
nised  in    (James  v.   Polk,   6    Heis.,   244,   where  it  was 
also   properly   held   that  the  habits,  age  and  constitution 
of  |i  lijfe,  tenant  s.hould   be  taken   into   consideration  in 
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eaiimatiDg  the  expectancy  of  life,  and  the  valae  oi 
the  life  estate. 

The  deposition  of  Dr.  Jones  was  taken  by  the  de- 
fendant On  the  trial  the  defendant  examined  the 
witness  orally^  and  the  court,  after  refusing  to  permit 
the  plaintiff  to  prove  by  the  witness  the  oorrectnes 
of  his  deposition^  permitted  tke  plaintiff  to  read  the 
deposition  as  hia  evidence.  The  defendant,  it  seems, 
made  no  objection  at  the  time,  but  now  says  that  the 
deposition  contained  matter  not  testified  to  orally  by 
the  witness,  and  that  the  right  of  cross-examination  as 
to  this  matter  was  cut  off.  But  the  witness  was 
present  and  could  have  been  examined  by  the  defendant 
as  to  these  matters.  And  the  defendant  was  properly 
allowed  to  read  the  deposition:  Brandon  v.  Jfu/femz, 
11   Heis.,  446. 

There  is  nothing  in  the  objection  to  the  recall  of 
the  plaintiff  as  a  witness,  the  court  exercising  an  ad' 
mitted   discretion    without  abuse  of  that  discretion. 

The  Mississippi  &  Tennessee  Railroad  Company  is 
a ,  corporation  owning  and  operating  a  railroad  from 
Memphis,  Tennessee,  to  Grenada,  Mississippi.  The  plain- 
tiff bought  a  railroad  ticket,  entitling  him  to  be  carried 
by  said  company  on  said  road  from  Cofno,  in  the 
State  of  Mississippi,  to  Memphis.  It  was  while  being 
carried  on  this  trip  that  the  accident  occurred  in  the 
State  of  Mississippi  by  which  the  injury  sued  for  was 
sustained.  The  summons  issued  in  this  case  is  against 
the  Mississippi  &  Tennessee  Bailroad  Company  gen- 
erally, but  the  declaration  is  against  the  company  as 
a  corporation  chartered  by  the  State  of  Tennessee.     The 
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declaration   bases  the    plaintiff's  action   upon  the  viola- 
tion of  the  contract  of  carriage,  created  hj  the  parohase 
of  the  ticket.       The  defeoiiant  put  in  only  the  plea  of 
not  guilty.      No  objection  was  taken  in  the  court  below 
that    the    company,  as  a  Tennessee  ooqwration,    could 
not  be  sued   for  the  result  of  an  accident  which  took 
place  in  the  State  of  Mississippi,  nor  was  any  objection 
made  to  the  admission  of  evidence  on  this  ground.     It 
is    now   for  the  first  time  contended   that  the  company 
was   also  incorporated   in   the  State  of  Mississippi,  and 
l3ie  action   should    have    been  against  that  corporation, 
not  the  Tennessee  corporation.      But  it  sufficiently  ap- 
pears that  the  officers  of  the  two  corporations,  if  there 
are  two,  are  the  same  for  both,  and   that  the  road  is 
run  as  one  in  both  States:    Morawetz  on  Corporations, 
sec.  528.      The  ticket  of  the  plaintiff  is  not  shown  to 
have   been    a    coupon  ticket,  one  for  each  corporation, 
but    a    single    ticket.      Under  these   circumstances,  the 
contract  must  be  treated  as  the  contract  of  each   com- 
pany, upon   which  either  might  have  been  sued,  as  was 
intimated    in    the    BaUroad   Oompany  v.  Sprayberry,  9 
Heis.,   862.      The  defendant  has  virtually  admitted  that 
the  arrangement  between   the  two  corporations,  conced- 
ing that    there    are    two,  would    work    this  result,  by 
the  defense  made,   and  the  course  pursued  in  this  ease. 
The  objection  is  not  well   taken,  even   if  it  does   not, 
in  any  event,  come  too  late. 

The  only  objection  taken  to  the  charge  of  the  court 
is  to  this  clause :  '^  It  is  the  duty  of  the  defendant, 
in  running  its  train  of  cars  for  the  carriage  of  passen- 
gers by   the  agBboy  of  steam,  to  exercise  by  its  agents 
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and  employes  the  highest  degree  of  care  and  skill  of 
which  men  of  intelligence  and  prudence  are  capable/' 
That  is  the  law  of  this  and  other  States,  and  we 
have  not  been  furnished  with  any  Mississippi  authority 
holding  otherwise  in   the  case  of  a  passenger   train. 

The  exceptions  to  the  Referees'  report  will  be  over- 
ruledy  and   the  judgment  below  affirmed. 


L.  L.  Cbump  et  cU.,  Ex  parU. 

1.  Real  Ebtatb  of  Wabd.    ISwehate  of,  by  ffucardian.    A  guardian  mar 

bay  the  real  estate  of  his  ward  if  he  do  so  fairly  and  in  good  faith, 
and  there  is  no  inadequacy  of  consideration  or  suspicion  upon  his 
conduct. 

2.  Same.    Same,  If  a  guardian  bid  in  at  public  auction  the  real  estate  of 

his  ward,  at  a  price  considerably  less  than  the  value  placed  upon  Uie 
land  by  commissioners,  he  should  be  required  to  show  that  the  price 
paid  is  reasonable,  before  the  sale  can  stand. 


FROM    SHELBY. 


Appeal   from  the   Chancery   Court  at  Memphis.      W. 
W.  McDowell,  Ch. 

John  W.  Curbin  for  Beasley. 

Stephen  A.  Cbump  for  other  parties. 

Cooke,   J.,  doHvercd  the   opinion  of  the  court. 

The    petitioners,  five    adults    and   three  minors,   are 
the  heirs- at- law  of  John   W.   Crump,  deceased,  and  as 
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such  were  tenants  in  common  of  oonsiderable  real 
estate,  consiBting  of  four  lots  or  parcels  of  gronnd,  in 
the  citj  of  Meiiaphis,  and  a  farm  of  something  over 
two  hundred  acres  in  Rutherford  county,  the  adults 
and  one  of  said  minors  being  each  entitled  to  one- 
seventh  interest  in  said  land,  and  the  other  two  minors 
being  jointly  entitled  to  one-seventh,  said  Stephen  A. 
Cramp  being  the  regular  guardian   of  said   minors. 

This  petition  was  filed  by  all  of  them,  the  said 
Stephem  A.  in  his  own  right  as  one  of  said  heirs, 
and  said  minors  by  said  Stephen  A:  as  their  regulaa 
guardian,  in  the  probate  court  of  Shelby  county,  seek- 
ing a  partition  of  said  lands  and  city  lots,  if  the  same 
coald  be  advantageously  done,  and  if  not,  that  the 
same  be  sold  and  the  proceeds  divided  among  the  pe- 
titioners as   they  were  entitled   to  the  same. 

After  the  petition   was  filed  a  guardian  ad  litem  was 
appointed  by   the  court  for  said  minors  who,  the  record 
states,   supervised  the  proceedings  in   behalf  of  his  said 
wards.       Commissioners    were    appointed    by   the    court 
to   partition  said   lands,   who   were^  duly  sworn,  and  en- 
tered   upon    the    discharge    of   said   duty.      They   went 
upon   the   premises,   and,   after  investigation   and   exam- 
ination, they  reported  that  said  lands  were  not  susceptible 
of  advantageous    partition   among  those  entitled   to   the 
same,  and   that  it  would   be   manifestly   to  the  interest 
of  those  entitled  to  the  same  that  they  should   be  sold, 
and  the    proceeds    divided    among    them,  stating   valid 
and  substantial    reasons    why   the    same    could    not  be 
partitioned.      They   affixed    to    their    report    the    value 
of  each  of  said  lots,  as  well  as  of  said  tract  of  land* 
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Thereupon  the  coart  decreed  a  sale  of  said  real  estate 
for  partition,  directing  that  said  city  lots  should  be 
sold  at  public  sale  in  Memphis,  by  the  clerk  of  saH 
court,  and  appointing  a  commissioner  to  in  like  manner 
sell  said   tract  of  land  in   Kntherford  county. 

Afler   having  been   duly  advertised    as    required    by 
said  decree,  said    lands,  etc.,  were    sold  at  publio    sale 
to  the  highest  bidder.      At  said  sales  said  Stephen   A. 
Crump  became  the   purchaser  of  two  of  the   most    val- 
uable of  said   city  lots,  and  also  of  said  tract  of  land, 
which   said  sales    having    been    reported    to  the   court, 
and  the  report  being  unexcepted  to,  and  it  being  shown 
to   the  court    that    said    Stephen    A.    had    become    the 
owner  of  the  interests  of  all  of  said  other  adult  heks 
by  purchase    from    them,  ^he    was    credited    with    five- 
sevenths  of  the  amount  of  the  sales  and  only  required 
to  comply   with  its  terms  as  to  the  other  two-sevenths 
belonging  to  said  minors*  which  he  did,  and  the  report 
was  confirmed  and   the   title  decreed  to  him.     And  the 
cause  has  been  brought   up  alone  on   part  of  said  mi- 
nors by   writ  of  .error. 

The  probate  court  of  Shelby  county  has  ooncorreDt 
jurisdiction  with  the  chancery  court  of  proceedings  for 
the  partition  and  sale  of  estates  by  personal  represen- 
tatives, guardians,  heirs  and  tenants  in  common,  etc.: 
Code,  sec.  316.  And  in  cases  for  partition  injSints 
may  properly  be  made  parties  complainants  or  peti- 
tioners for  that  purpose:  Burks  v.  Burka,  7  Baxt.,  353; 
2  Head,  671.  And  while  it  was  not  proper  that  the 
guardian  should  act  both  for  himself  and  wards  in 
filing    said    petition    (1   Head,   251;  1   Teun.  Ch.,  511}^ 


APRIL  TERM,  1886.  735 


Cramp  ei  aLf  Ez  parte. 


fret  as  a  guardian  ad  litem  was  appointed  for  them^ 
nnder  whose  sapervision  in  their  behalf  the  proceed- 
ings were  had^  he  being  an  attorney  of  said  court,  that 
difficulty  is  obviated,  and  the  only  question  for  con- 
sideration is  as  to  the  effect  of  the  purchase  of  the 
most  valuable  portion  of  said  real  estate  by  the  guardian 
of  said  minors^  upon  their  interests,  and  upon  the  title 
to    the  same   thus  acquired    by   him.       In   the  sales   o^ 

r 

real    estate  of    infants    made    by  a  court   of   competent 
jurisdiction,   the  guardian   of  the  infants   may   purchase, 
if   he    act  fairly,   with   the    utmost   good    faith,   and   the 
transaction  is  free  from   any  design  on  his  part  to  gain 
a   benefit  to   himself  to   the  prejudice  of  the   interest  of 
his    wards,   and   if  there   was   no   inadequacy   of  consid- 
eration  or    suspicion    upon    his   conduct.       His  conduct 
will,    however,    be    watched    with    jealousy:     8    Hum., 
437;     2   Head,   571;     4  Cold.,   585. 

We  can  see  nothing  in  this  record  that  indicates  any 
positive  bad   faith,  concealment  or  improper  conduct  on 
the   part  of   said    guardian,   but    the    fact    does  appear 
that   he  purchased   said    real    estate    at   about  the  sum 
of  (2,700  less  than  the  value  placed    upon  it   by  said 
commissioners,  and    there    is   nothing  in   the  record   to 
show   that   their  valuation   was  not   correct,   except  the 
fact,  if  it  can   be  looked  to,   that  the    lands  failed   to 
bring  that  price    when    exposed    to    public  sale.      The 
price    at    which    the    guardian    purchased    was    less    by 
more  than   onethhrd    than    the    valuation    placed   upon 
said  lands   by   the  commissioners.       We  think  this  dis- 
parity in    the    price    at    which    he  purchased  and   the 
valuation   of  said  commissioners  required  proofs  at  least, 
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to  show  that  the  price  paid  was  reasoDable,  before  tin 
sale  oan  stand,  as  without  saoh  showing  the  purchase 
hj  the  guardian  of  the  interests  of  his  wards  in  said 
lands  can  not  be  said   to   be   free  from  suspicion. 

The  decree  of  the  court  below  confirming   the    ^sZe 
must  be  reversed,  and  the  cause  remanded   to   be    pro- 
ceeded  in,  either  hj  a  resale  of  said   lands,   or  for    an 
account  to  ascertain  whether  or  not  said   sale  was    fair, 
and    Slid    lands    purchased    hj  the    guardian    were    for 
a  &ir    and    reasonable    price.      If    this  is  shown,    said 
sale  may  be  permitted  to  stand.     As  the  guardian  owns 
five- sevenths  in   his  own  right,  the  costs  and   expenses 
of  a  resale  would  be  considerable,   and    might   be    dis- 
proportionate   to    any  advantage    that    might    result  to 
the    minors    from    a    resale.      The  costs  of   this  court 
will  be  paid   by  said   guardian,  Stephen    A.   Cramp. 


GfiOBOE  Kennedy  v.  Mahy  R.  Eehnedt. 

Bill  of  ExcEprroira.  AmendmaU  of,  JuritdidMn  ^  eircuiU  court  to  make. 
A  bill  of  exoeptiom,  filed  and  certified  by  the  preBiding  judge,  bnt 
omitting  the  recital  that  it  contained  all  the  evidence,  can  not  be 
properly  amended  by  a  certificate  of  the  clerk  of  the  circait  coart^ 
showing  that  the  omitted  recital  was  left  out  through  an  oyersight 
and  by  consent  of  parties  and  order  of  court  said  omitted  clause  wtf 
inserted.    The  circuit  court  had  then  no  jurisdiction  of  the  case. 


FBOM    HENBT. 


Appeal  in  error  from  the  Circuit  Cionrt  of   Henry 
county.      Clintok  Aden,  J. 
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R.    K,  Wabd  and   Cole  &   Sweex^y   for   George 
ennedy. 

for  Mary  R.   Kennedy. 


Desadeiriok,  C.  J.,  deJivered  (he  opinion  of  the  court. 

Plaintiff's  petition  for  divorce  was  dismissed  in  the 
rcuit  court  of  Henry  county,  and  he  appealed  to 
lis  court.  The  evidence  heard  was  oral  and  could 
nly  become  a  part  of  the  record  by  bill  of  excep- 
ions.  A  bill  of  exceptions  was  filed  and  certified 
J  the  presiding  judge,  bat  it  failed  to  show  that  it 
ontained  all  the  evidence.  And  for  this  reason  the 
Referees  report  and  recommend  an  afiQrmance  of  the 
lecree. 

About  a  month  after  the  Referees  had  filed  their 
report  the  complainant,  by  his  attorney,  filed  a  cer- 
tificate of  the  clerk  of  the  circuit  court,  that  the  words, 
"This  was  all  the  evidence  in  the  case,''  were  left  out 
of  the  bill  of  exceptions  by  oversight  in  making  it 
vip  at  the  May  term,  1882,  and  on  July  9,  1883,  by 
consent  of  parties  and  order  of  the  judge,  said  omitted 
clause  was   inserted   in   the   bill   of    exceptions. 

The  Referees  made  a  further  report  that  they  could 
not  treat  the  certificate  as  showing  proper  amendment 
of  the  bill  of  exceptions,  as  the  circuit  court  had  no 
Jurisdiction  of  the  cause  at  the  time  the  amendment 
was  made,  as  the  cause  was  then  pending  in  this 
court.  The  cerlificate  itself  shows  that  what  is  styled 
the  omitted  recital,  was  not  inserted  in  the  bill  of 
exceptions    at    the    time   it    was    signed   by   the    judge, 

hut  that   his   order    to    insert  it   was   made  more  than 
47— VOL.  16. 
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a    year    after    the   cause   waa  removed  by  appeal    to  tb 
court. 

We  have  sometimesi  in  order  to  expedite  tlie  hes/- 
ing  of  a  cause,  and  to  save  trouble,  upon  suggestii 
of  diminution,  allowed  counsel  to  agree  upon  the  bt 
that  a  part  of  what  properly  constituted  the  recf^ri 
below  was  omitted  from  the  transcript,  and  to  allow  tk 
parties  to  commit  the  omitted  part  to  writing.  But  tk 
recital  in  this  case  never  was  a  part  of  the  reconi 
as  transmitted  to  this  court,  and  the  report  of  Ref- 
erees  must  be  confirmed,   and   decree  affirmed. 


Mayor    akd    Aldermen  of  Huntingdon  v.    W.  5L 

MuLLiNS   et   aL 

1.  Befebexs.    EepcH  of.    Excepticns  to.    Exceptions  to  the  report  of  tbr 
.  court  of  Referees  will  Dot  be  noticed  unless  filed  in  strict  conform- 

itj  to  the  act  creating  that  court. 

2.  WilLS.    Life  use  in  lands.    The  fourth  clause  of  the  will  of  W.  devi^ff 

to  cfirtain  iieirs  of  P.  a  tract  of  land  containing  sixty-five  acres,  aixi 

then  adds  seven  or  eight  smaller  tracts,  describing  them,  coDcloding 

the  clause  tlius :   "  The  whole  amounting  to  two  hundred  and  ninety 

'    actesy'whibh'l  value  at/'etc.     By  the  next  clause  he  pro vides^ :   "i 

, . .  give  and.bequjeath  tpL  P.  the  right  to  live  upon  the  land  which  i  have 

given  to  his  children^  named  above,  being  the  place  where  he  nor 

lives,  du^Mg his  natural-life/'    Held,  that  P.  had  a  life  use  in  the 

.  entire,  prpjierty  fiic1i)4ed:in.the  above  clause,  and  was  not  limited  t«> 

so  much  as  b^  actually  occupied. 

- ' . ' ;      ,•  [     •   ■    .  i'-^[     ■'!   ::  ^  

'  ''  /■'   -■''■    ':    •■'     J    '''FROm"' CARROLL. 

1  >         .  i » f      * t ; !  :      J '■f (■■»  !^'    >■"  I        I'M!      ■  "  ■■« — , '  '   ■■ 

..  4pp«al  jn  >,^riiQr,;  fpom  .tiher:Cii;<M|it  0  of  Carroll 


APRIL  TERM,  1886.  739 

Mayor,  etc.,  of  Hantingdon  «.  Mallins. 

AiiOKZO   Hawkins  for  Mayor  and   Aldermen. 

Hawkins  &  Townes  for  Mullins. 

Fkeeman,  J.,  delivered  the  opinion   of  the  court. 

This  case   is   before  us  on  exceptions  to   the  report 
of    the    Referees,   which    exceptions    were    intended    to 
open    the   whole  case*      It    is    kn    action    brought    by 
plaintiffs,  originally   before   a  justice    of    the    peace,   to 
recover   the    price    of    land    claimed   by   them   to   have 
been    theirs,   the    same    having    been   taken   and   appro- 
priated  as  a   street  or  streets  by  the  authorities  of  the 
town.       On  looking  at  the  exceptions  filed,  we  are  com- 
pelled  to   disregard   them,  or   the   act  of   1883,   creating 
the   commission   of  Referees. 

The  first   is,  in   substance,  that   the   land   was  taken 

or  appropriated,   and  that  the  charter  did    not  authorize 

the  appropriation,  but  there  is  no  reference  to  the  page 

of  the   record   on   which   it   is   found.      In  fact,  all  the 

exceptions    filed    make    the    mistake,   by  oversight,   we 

assume,   of  referring  simply  to  the  pages  of  the  report 

instead  of  to   the   record.      The  brief  accompanying  the 

exceptions    does    not    refer    either    to    a    page    of    the 

record   or   an    authority.       The    statute    requires    either 

party    filing    exceptions    to    point    out    ^'definitely     the 

«rror    or    errors    complained    of    in     the    report,    and 

to  accompany  thi^   with    a   brief,  citing,  in  most  concise 

manner,   the   specific  testimony  relied    upon,  designating 

the    page    of   the    record    as    well  as  authorities    relied 

on,"  and  adds,   ''no  exceptions  shall  be  taken  to  such 

report  unless  filed  as  above  prescribed**'      We  can  not. 


740  JACKSON: 


Mayor,  etc,  of  Hantiogdon  v,  Mallins. 


therefore,   notice    the    exceptions   of    plaintiff     in     errr " 
the   mayor   and   aldermen. 

The  Referees  report  in  favor  of  a  reversal  of  th 
judgment  in  favor  of  the  plaintiffs,  and  that  the  e-i^ 
be  remanded,  on  the  ground  that  the  claim  was  barrc  ' 
by  the  statute  of  limitations  of  six  years,  it  being  ft;'* 
a  money  demand.  This  is  the  only  question  thfit 
need  be  noticed,  though  the  exceptions  filed  by  plaintifl* 
below  raise  several  others,  and  are  in  conformity  wiib 
the   statute   in   every   respect. 

The   question,  as   ruled  by  the  Referees,  depends  of? 
the    language    and    construction    of    the   will   of  C.    S. 
Wood,   as   it   is    conceded    that    if    the   father    of    Mr*. 
Fly,   W.    C    Peoples,    took    an    estate   or   right   in    tbl-^ 
land    for    life,    then    Virginia    Fly    was    not    seized   in 
her   lifetime    of    the    land    so   that   the   husband's    right 
of  courtesy  would   attach,  and   he    be   a    necessary  parir 
to   recover    the    price    of    the    land    in    connection    witd 
the   plaint ifii^. 

By  the  fourth  clause  of  the  will  of  C.  8.  Wood,  l« 
gives  to  Virginia  Fly,  formerly  Virginia  Peoples,  Ann 
Thomas  Peoples  and  Coriana  Peoples,  a  tract  of  laixl 
containing  sixty  five  acres,  and  then  adds,  in  the  snme 
way,  seven  or  eight  other  smaller  tracts,  describins: 
them,  and  referring  to  the  deeds  under  which  he  held, 
concluding  the  clause  with  the  language,  "the  whole 
amounting  to  about  two  hundred  and  ninety  acres, 
which    I   value   at    $2,500." 

By  the  next  article  of  the  will  he  provides,  "I 
give  and  bequeath  to  Wm.  C.  Peoples,  the  right  to 
live   upon    the   land   which    I   have  given   to  his  chil- 
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dren     named    above,   being    the    ])lace     where    he    now 
lives,    during   his   natural    life/' 

The   facts  seem   to    be,   that   W.   C.   Peoples   was   a 
son-iu-law   of  C.    S,   Wood,   and   was   living   on   one  of 
the    tracts   of    land    at    his   death,   and   had    been   culti- 
vating   and    using   all    of    it    for   a   number   of    yearj^, 
including    the    small     tract     now    in     controversy,    out 
of   which    the    streets    were    taken.       The    other    tracts 
seem    to    have   been    contiguous   to   each    other,    but  this 
small   tract    was    about;  three    or    four    hundred   yards 
from    the   other   lands,   and   from   a    half  to    three-quar- 
ters   of    a    mile   from  Peoples'   house,   or   the   house   in 
which    he   lived. 

The    court    charged    the    jury,  in    reference   to   the 
contention   of   defendants,  thnt  while,  by  the  above  will. 
Peoples    was    given    the    ^*  right    to    live   on    the    lands 
devised   to   plaintiffs,   that   the  land   in    controversy   was 
not    intended   to   be   so    used    by    Peoples,   and   consti- 
tuted   no   part   of   the    bequest    (device)    tt>    Peoples   by 
Wood,  but  that  this  land  was  a  separate  tract,  and  that 
if  the  proof  showed  J.  V.  Fly,  who  married  the  daughter 
of  Peoples,  who   died,   having   issue   born   alive   by    her 
husband,   and    he   was   twenty- one    years   of  age   at   the 
time  of  condemnation    (as    he   was),    the   plaintiffs  right 
of   action    would     be    barred,    and    a   verdict   should    be 
returned    for    defendants,    unless    you    find    that   it   was 
the    intention    of    the    testator.    Wood,  by    his   will,    to 
include   the    land    in    controversy   as    being    a    part   of 
the   land    whereon    said    Peoples    then    lived."       If  so, 
he  then    held    that,  "  if  Peoples   died    subsequent  to  his 
daughter,   Mrs.  Fly   (as   he   did),  so   entitled   to  the  use 
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and  occupation  of  the  land  in  controversj,  &iid  tbi 
coDdemDation  took  place  after  his  death^  the  present 
plaintiffs,  all  being  minors,  and  this  action  brougLI 
within  three  yearg  after  the  youngest  child  became  oj 
age,  then  plaintiffs  wore  entitled  to  recover.  It  k 
seen  in  this  he  has  held  the  devise  in  the  will  to  be 
a  life  estate  in  Peoples,  and  has  left  it  to  the  jurj 
to  decide  whether  this  tract  in  controversy  was  in- 
tended to  be  included  in  that  devfse.  The  jury  have 
evidently  found  it  was  so  intended,  and  so  found  for 
the   plaintiffs. 

The    Referees    say    this    finding    by   the    jury    was 
wrong,   and   that   the    right    to    occupy   or    live     upon 
the   land   given  to  Peoples'  children  was  limited  to  thai 
upon   which   he  then   lived,  and   as  he   never,    in   fact, 
actually   lived   on    this    particular   little    tract,    that  he 
had   no   estate  in   it,   and   J.  V.   Fly,   the   husband    oi 
Mrs.   Fly,   was    tenant    by  the    courtesy,  as   he    would 
not  have    been   if   Peoples  had   life   estate,  or,   as   thej 
assume,  the  right   to  live  on  this  land.      They  therefore 
report   in   favor  of  a   reversal,  because  Fly,  at  the  date 
of  condemnation,  was   joint  owner  of  the   land,  to  the 
extent    of    his    courtesy   right,   with    his    children,    and 
being   of   age    when    the    right    accrued,   he   is    barred^ 
and   so   his   other  joint  owners,  his  children,  are  barred 
under   our   decisions,   the   suit   being   to   recover   a   |)er- 
sonal   demand,   the   price   of   land  jointly   owned  in  this 
way   by   the   parties,   the  right  to   the   price   is  a   joirt 
demand,   and   so   they   report  in    favor  of  a   reversal. 

We    have    carefully    considered   the    question    as  to 
whether    the    Referees'    report    properly    construes    the 
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viU  of  C  8.  "Wood,  and  conclude  they  are  wrong 
n  their  conclusion.  We  think  the  testator  meant  to 
pve  a  right  to  use  and  occupy  by  Peoples,  the  father, 
ill  the  land  included  in  the  previous  clause  to  his 
children,  in  the  same  way  as  he  was  then  doing,  had 
been  for  years,  and  continued  to  do  till  his  death. 
The  fact  that  his  house  was  not  on  it  does  not  meet 
the  question;  the  whole  devise  of  the  land  is  treated 
by  the  testator  as  one  gift,  and  to  this  gift  is  annexed 
the    life   use  by  the   father,  W.   C.   Peoples. 

This  being  the  turning  point  in  the  case,  the  judg- 
ment below  is  affirmed,  and  the  report  of  the  Referees 
disapproved. 
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ACCOMPLICE. 

See  Cbiminai<  Law. 

ACTION. 

Lajme  of  time.  Effect  off  upon  an  action.  Long  lapse  of  time,  while  it 
may  not  preclade  a  right  of  action  for  the  recovery  of  lands, 
greatly  strengthens  the  presumptions  arising  upon  the  record,  that 
the  proceedings  under  which  the  lands  were  taken  are  valid.  Pope 
V.  CknUs,  82. 

ADMINI8TBATI0N. 

See  Chancery  Court  JuRiSMcmoN ;  Chancery  Pleadings  and 
Practice. 

DistrUnUion  of  assets.  The  rights  of  creditors  where  decedent  left  assets  in  this 
and  another  State.  C.  died  in  Florida,  leaving  assets  in  Florida  and 
Tennessee.  Insolvency  was  suggested  by  the  duly  appointed  admin- 
istrators in  both  States,  and  the  assets  in  each  State  applied  to 
the  claims  due  there.  The  Florida  creditors  received  more  than 
fifty  per  cent.,  the  Tennessee  creditors  less.  Suit  was  brought  by  a 
Florida  creditor  to  recover  from  the  Tennessee  administrator  his 
pro  rata  share  of  the  assets  in  that  State.  Held,  that  he  could  re- 
cover nothing,  as  he  had  already  received  a  larger  per  cent,  on  his 
claim  than  the  Tennessee  creditors;  that  the  assets  in  both  Slates 
made  up  but  one  estate,  and  that  all  creditors  were  entitled  to 
share  equally  therein.    Says  v.  Oecilf  160. 

ADMINISTRATOR. 

See  Insurance  Money  ;  Limitation. 

Land  bought  in  by.  Land  bought  in  by  the  personal  representative  in 
satisfaction  of  debts  due  the  estate,  is  assets  for  the  pavment  of  debts 
and  legacies  in  the  hands  of  the  personal  representative.  Bvans  v. 
Beaumont,  713. 

ADMINISTRATOR'S  BOND. 

1.  Release  of  sureties,  Jtequirement  of  jurisdiction.  Proceedings  instituted 
in  the  county  court,  under  sections  3672-6,  of  the  old  Code,  by 
sureties  on  an  administrator's  bond,  to  obtain  a  release  from  lia- 
bility, are  summary  in  their  character,  and  every  fact  necessary  to 
confer  jurisdiction  should  be  recited  in  the  judgment  or  decree  ac- 
cepting the  new  and  exonerating  the  old  sureties.  Gou>er  and  wife 
V.  Skeltonj  652. 

(747) 
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2.  Same,  Same.  The  facts  necessary  to  confer  jurisdiction  are  iht^ 
the  application  has  been  made  in  one  of  the  modes  pointed  out  hj 
the  above  sections,  and  that  a  new  bond  with  satisfactory  securitj 
has  been  executed  and  accepted.    Id, 

8.  Same.  New  bond.  The  fact  that  the  new  bond  was  given  voluntarily. 
without  a  compuldory  order^  does  not  render  the  proceeding  void.   Id. 

ADMINISTRATOR,  PUBLIC. 

1.  Eleetion  of.  Where  a  public  administrator  was  elected  at  the  October 
term  of  the  court,  instead  of  at  the  April  term,  when  his  prior  tens: 
regularly  expired,  the  election  was  valid  and  proper,  the  daty  of  the 
court  to  elect  being  a  continuing  one.  StaUy  for  m«c,  etc.,  v.  A^nder$..^, 
S21. 

2.  Effect  ofjudgmejU  of  county  court  in  appointing  to  administer  an  estafc 
In  granting  letters  of  administration  to  the  public  administrator, 
the  county   court  exercises  the  precise    jurisdiction    that    it  does 
in  ordinary  appointments  of  administrators ;  in  such  appointmeDt? 
its  jurisdiction  is  not   special   and   limited;  the  grant  of  letters, 
though  erroneously  given,  remains  good   and  valid    until  the  de- 
cree of  the  court  is  judicially  reversed,  either  on  appeal  or  peti- 
tion, and  can  not  be  collaterally  inquired  into.     Id, 

ADVANCEMENTS. 

Conveyance.  JP'rocisiona  in.  Effect  of  will  upon.  A  provision  in  a  deetl 
that  the  property  therein  conveyed  shall  not  be  regarded  as  an  ad- 
vancement is  good,  and  this  so,  even  when  the  will  of  the  convej'ir 
recites  that  all  money  or  property  given  his  children  shall  be  taken 
in  final  account  to  enable  them  to  share  equally.    Aden  v.  Aden^  452, 

AFFIDAVIT. 

See  Pleadings  and  Pbactice. 

AGENT. 

See  Chancery  Pleadings  and  Phactice;  Separate  Estate. 

APPEAL. 

See  Sureties;    Pleadings  and  Practice;    Chakcert  Jurisdic- 
tion. 

Power  of  court  over,  A  court  has  no  power  to  set  aside  a  judgment  from 
which  no  appeal  has  been  taken  within  thirty  days,  and  render  a 
new  judgment  for  the  purpose  of  allowing  an  appeal.  M&nphis  aad 
Choideston  Railroad  Company  v.  JohnAon^  387. 
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When  it  ffivcK  no  right  of  appeal.  Filing  of  tranaeripl.  Execution  of  an 
appeal  bond  seven  months  after  final  jadgment  rendered  in  the  cir- 
cuit court,  gives  no  right  of  appeal,  and  the  filing  of  a  transcript  in 
the  Supreme  Court,  without  application  for  a  writ  of  error,  confern 
no  jurisdiction  upon  the  court,  and  any  proceedings  had  therein 
upon  such  transcript  are  void.     Wooten  v.  IJanidy  156. 

A.PPEAL  IN  FORMA  PAUPERIS, 

Perfection  of.  Taking  the  oath  prescribed  for  poor  persons  in  case  of 
appeal,  and  tendering  it  to  the  clerk,  though  he  refuse  to  accept  it, 
is  a  BubRtantial  compliance  with  the  requirements  of  the  law,  and 
the  appeal  is  thereby  perfected.    JStaiey  for  i/m,  ete,^  v.  Gannaway^  124. 

ASSESSMENT. 

See  Railroads;  Taxation. 

Failure  to  assess.  Mistake  of  law  or  fact.  Failure  to  assess  property  be- 
cause of  fraudulent  misrepresentations,  is  not  a  mistake  of  law  or 
fact,  within  the  meaning  of  the  act  of  1879.  State  v.  JBirseh  Bros.  & 
Co.,  40. 

ASSETS. 

See  Wills. 

ASSIGNMENT,  GENERAL. 

1.  Sworn  inventory.    To  constitute  a  general  assignment  of  a  debtor's 

property  for  the  benefit  of  creditors,  within  the  meaning  of  the  act 
of  1881,  chapter  121,  the  fact  that  it  is  a  general  assignment  of  all 
the  debtor's  property  must  appear  on  the  face  of  the  deed  or  the 
sworn  inventory  required  to  be  annexed,  and  in  that  event  only  will 
the  assignee  be  entitled  to  any  other  property  of  the  debtor  not  de- 
scribed in  the  deed  or  set  out  in  the  inventory.  Hays  y.  Covington, 
262. 

2.  Mortgage.  A  conveyance  of  a  portion  of  the  debtor's  property  for 
the  benefit  of  one  or  more,  or  of  all  his  creditors,  is  good  to  the 
extent  of  the  property  included  therein,  if  not  made  within  three 
months  of  a  general  assignment  and  in  contemplation  of  such  assign- 
ment, and  a  mortgage  or  trust  deed  to  secure  the  price  of  property 
bought  or  money  loaned  at  the  time  is  good,  even  if  executed  within 
three  months  of  a  general  assignment.    Id. 

3.  Same.     When  not  general.    Where,  therefore,   an  assignment  of  spe- 

cifically described  property,  which  did  not  purport  on  its  face  to 
be  an  assignment  of  all  the  debtor's  property,  and  which  did  not 
in  fact  include  a  part  of  his  realty,  was  made  for  the  benefit  of  all 
a  debtor's  creditors,  the  assignment  was  held  not  to  be  a  general  as- 
signment within  the  act,  but  only  a  partial  assignment,  and  the 
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omitted  realty  did  not  pan  to  the  aasig^ee,  and  was  open  to  the  le^ 
of  execution  bj  any  of  the  creditors.    Id. 

4.  Complete  inventory,  IfeoeagUy  for.  Adt  of  1881.  The  fourth  section  ^ 
the  act  of  188 1,  requiring  a  creditor  making  a  general  assign men^ 
to  annex  a  complete  nchedule,  under  oath,  of  hia  property  of  eve:^ 
description,  is  not  directory,  but  mandatory,  and  absolutelj  neccM 
sary  to  the  validity  of  the  deed  of  assignment.  HiU,  Fomtaine  &  C 
V.  Alexander  Bros.,  496. 

ASSIGNMENT  IN  BANKRUPTCY. 

OompelaU  evidenee.  An  assignment  in  bankruptcy,  reciting  upon  In 
face  that  it  was  duly  executed  in  a  bankrupt  proceeding,  and  prop- 
erly certified,  is  made  a  muniment  of  title  by  law,  and  there  is  k> 
reason  why  it  should  not  be  received  as  evidence,  as  any  other  deed 
executed  by  an  officer  or  clerk  of  the  court,  without  bringing  with 
it  the  entire  record.    Strong  v.  Baird,  600. 

ASSIGNEE  IN  BANKRUFTCY. 
See  Attobney's  Liek. 

ATTORNEY. 

See  Executor. 

1.  Lien  on  land.    Etghia  of  third  pcariies.    The  declaration  of  a  lawyerV 

lien  on  land,  by  the  court  in  which  the  services  were  rendered,  al- 
though binding  on  the  parties  and  those  claiming  under  them  pendls 
the  litigation,  will  not  affect  the  rights  of  a  third  person  having  i 
prior  lien.    jReroe  v.  Lawrencey  572. 

2.  Lien  for  Mtviee$.    Attaches  when.    Superior  to  subsequent  enemmhmm. 
Proper  parties.    In  December,  1876)  a  decree  was  rendered  in  tk 
Supreme  Court,  declaring  a  lien  upon  certain  lands,  in  favor  of 
respondents,   in  this  suit,  for  services  rendered  in  defending  and 
quieting  the  title  to  said  lands.    An  order  of  reference  to  the  clerk 
and  master  was  had  to  ascertain  the  amount  due.    Pending  the 
litigation  in  the  original  suit,  T.,  respondent's  client,  executed  a 
deed  of  trust  to  one  W.,  trustee,  to  indemnify  and  save  harmless  cer- 
tain sureties  and  indorsers  of  T.    T.,  in  November,  1875,  was  ad- 
judged a  bankrupt  and  W.  was  made  assignee.    W.  was,  by  cooaeotj 
made  a  party  to  the  above  mentioned  decree,  and  in  the  proceediDg 
before  the  clerk  and  master,  appeared  and  cross-examined  and  in- 
troduced witnesses,  etc.  The  land  was  sold,  bid  in  by  respondents,  and 
the  sale  confirmed,  W.  acquiescing  and  afterward  selling  the  equity 
of  redemption,  which  expired  by  limitation.    W.  and  the  holders  of 
the  indebtedness  under  the  deed  of  trust  file  this  bill,  attacking  the 
title  of  respondents  in  the  lands.    T.  and  the  sureties  and  IndorserB 
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for  whose  indemnity  the  truf^  deed  was  executed,  are  insolvent  and 
have  never  ptiid  anj  of  the  debts  for  which  they  were  liable. 
Sddy  first,  that  the  holders  of  the  indebtedness  secured  by  said  trust 

deed  can  maintain  a  bill  of  this  character. 
Second,  That,  under  the  decisions  at  the  time  of  the  rendition    of  the 
decree,  there  could  have  been  no  question  as  to  the  existence  of  an 
attorney's  lien  for  services  rendered  in  defending  a  suit  by  which 
lands  are  sought  to  be  recovered,  although,  under  later  decisions, 
such  lien  does  not  now  exist. 
Third,  When  such  lien  does  exist,  it  relates  back  to  the  commence- 
ment of  the  service. 
• 

Fourth/  Admitting  the  decree  declaring  a  lien  was  erroneous,  it  was 
law  for  that  case,  and  is  not  void. 

Fifth,  The  beneficiaries  under  the  trust  deed,  being  subsequent  en- 
cumbrancers, were  not  necessary  parties  to  the  proceedings  before  the 
clerk  and  master  to  enforce  said  lien. 

Sixth,  The  assignee  in  bankruptcy  was  the  only  necessary  party.  TTtTt* 
Chester  v.  Heiskell,  556. 

BAGGAGE. 

See  Bailroad. 

BANKS. 

See  Tax,  Privilege. 

BANK  NOTE. 

1.  Demand  notes.  Post-note  forms.  The  act  of  1885,  chapter  83,  aU' 
thorizes  and  directs  the  funding  of  ''all  legitimate  outstanding  post- 
notes,''  meaning  the  demand  notes  of  the  Bank  of  Tennessee  written 
on  the  post-note  forms.    Note  Holders  of  the  Bank  of  Tennessee  v.  The 

• 

Funding  Board,  46. 

2.  Number  <^  hank  note.    Effect  of.    Note  holder.   The  figures  denoting  the 

number  of  a  bank  note,  in  a  particular  series  to  which  the  note  be- 
longs, is  no  part  of  the  contract  or  obligation,  and  the  fact  that 
the  same  number  has  been  put  upon  two  or  three  bills,  or  that  the 
number  has  been  altered,  will  not  affect  the  rights  of  the  note  holder, 
if  the  proof  shows  the  note  to  be  genuine,  and  that  it  was  actually 
issued  by  the  bank.    Id. 

3.  Dale  of  hcaik  bUL  Materiality  of.  A  date  is  not  essential  to  a  bank 
bill,  which  takes  effect  from  its  issuance,  or  re-issuance,  and  an 
undated  bill  will  be  good  If  proved  to  be  genuine,  and  to  have 
been  actually  issued.    Id. 

4.  MutMUm  of  bank  biU.  Effect  of,  upon  holder.  The  more  or  less  mu- 
tilation of  bank  bills  by  time  or  accident  will  not  affect  a  hold* 
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er's  right  to  recovery,  if  the  particalar  bills  are  shown  to  be  gennice 
and  to  have  been  actually  issued  by  the  bank,  and  if  enough  re- 
mains of  the  bills  to  identify  them.    Id, 

BILLS  AND  NOTES. 

Protest  and  notice.  Effect  of  epidemics  upon.  The  act  of  1879,  in  re- 
gard to  the  protest  and  notice,  etc.,  of  negotiable  paper  during  tl^ 
prevalence  of  epidemics,  requires  thai  ,'protest  and  notice  be  given 
fifteen  days  after  the  epidemic  has  been  declared  at  an  end,  onlj 
when  such  protest  and  notice  has  not  been  made  at  the  maturity  of 
(lie  paper,  but  if  such  has  been  made  at  maturity  of  the  paper,  ii 
is  sufficient  and  ol  binding  effect.    Sanauer  v,  Anderson^  340. 

BILL  OF  EXCEPTIONS. 

Amendment  of,  Junsdicticn  of  eireuit  eonrt  to  make,  A  bill  of  exceptions, 
filed  and  certified  by  the  presiding  judge,  but  omitting  the  recital 
that  it  contained  all  the  evidence,  can  not  be  properly  ameDded 
by  a  certificate  of  the  clerk  of  the  circuit  court  showing  that  the 
omitted  recital  was  left  out  through  an  oversight  and  by  consent  of 
parties  and  order  of  court  said  omitted  clause  was  inserted.  The  cir- 
cuit court  had  then  no  jurisdiction  of  the  case.  Kennedy  v.  Kamtdvj 
736. 

BOUNDARIES. 

See  CORFOBATIONS. 

BROKERS. 

See  Tax,  Pbiyileoe. 

Definition  of.  A  broker,  within  the  meaning  of  onr  revenue  laws,  i.« 
an  agent  who  negotiates  sales  between  parties  for  a  commissioD, 
and  therefore  a  person  who  sells  only  stocks  and  bonds  bought 
by  him  is  not  a  broker.    State  v.  Duncan^  76. 

BURDEN  OF  PROOF. 

See  Changeay  Pleadinos  akd  Pbactice. 

CARRIER  OF  PASSENGERS. 

Negligence,  Liability  for.  The  common  carrier  of  passengers  for  hire, 
is  liable  for  all  injuries  resulting  from  the  misconduct  of  the  carrier 
or  his  employe.     Transportation  Company  v.  Smith,  498. 

CERTIFICATE  OF  CLERK. 
See  Execution. 

CERTIORARI. 

See  Taxation;  Pleadings  and  Practice. 
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;harqe:  of  cx)urt. 

See  WiXLS. 

:harter. 

See   COBPORATIONS. 

CHANCERY  CASES. 

Effect  of  Act  of  1876.  Suits  pending  in  chancery  do  not  fall  within  the 
description  of  suits  "  triable  by  jui^,"  as  contemplated  by  the  act  of 
1875,  CkKle,  sections  3602  to  3605,  inclusive.  Cooper  A  StoekeU  y. 
Stoekfird,  140. 

CHANCERY  COURT  JURISDICTION. 
See  CHARITABZ.K  Devise;  County  Seat. 

1 .  Re/omuttion  of  deed.    Proof,    A  court  of  equity  has  power  to  reform 

a  deed,  but  the  parties  must  be  before  the  court,  with  opportunity 
to  be  heard,  and  the  case  must  be  made  out  by  ample  and  satisfac- 
Vorj  proof.    MeClelland  t.  Payne  and  Anderwn^  709. 

2.  Removal  of  property  to  another  Stale.  Power  of  ehanoery  court  to  sell 
for.    Courts  of  chancery  in  this  State  may  sell  the  realty  of  a  married 

wontian  or  an  infabv  for  the  purpose  of  removing  the  proceeds  to  an- 
other State,  where  the  married  woman  or  infant  permanently  resides, 
upon  the  ground  that  it  is  manifestly  to  the  interest  of  the  party,  if 
the  proof  establish  the  fact;  and  the  transfer  may  be  made  through 
the  court  of  this  State  and  a  court  of  competent  jurisdiction  of  the 
State  of  the  party's  residence.     Oreenhw  v.  Oreenlaw^  435. 

3.  Appeal  of  a  purchaser.  Error  in  proceedings.  Executed  sale.  Effect  of 
subsequent  proceedings.  The  appeal  of  a  purchaser  of  land,  under 
an  executed  chancery  sale,  from  a  decree  refusing  his  application, 
whether  by  motion,  petition  or  original  bill,  to  be  relieved  from 
his  purchase  on  the  ground  of  error  in  the  proceedings,  is  a  collat- 
eral attack  on  those  proceedings,  and  if  the  court  had  jurisdiction 
of  the  parties  and  the  subject-matter  the  appeal  would  be  of  no 
avail,  the  title  of  a  purchaser  under  an  executed  decree  not  being 
affected  by  any  subsequent  proceedings  resorted  to  by  the  parties 
themselves  for  the  correction  of  errors.    Id. 

4.  Estate.  Assets  of.  When  money.  A  court  of  chancery  has  jurisdic- 
tion, within  two  years  of  the  grant  of  letters  of  administration,  where 
the  assets  of  the  estate  are  in  money,  or  in  effects  readily  convert- 
ible into  money,  and  upon  satisfactory  proof  that  there  are  no  un- 
paid debts,  to  administer  the  estate,  and  distribute  the  assets  among 
the  next  of  kin,  and,  in  a  proper  case,  without  requiring  refunding 
bonds.     Murgitroyde  v.  Cleary,  539. 

CHANCERY  PLEADINGS  AND  PRACTICE. 

1.  Sale  Inland,    Bights  of  purchaser,    A  stranger  who  becomes  the  pur- 
chaser of  land  under  a  decree,  will  get  a  title  which  will  not  be  af- 
48— VOL.   16. 
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fected  bj  a  reversal  of  the  decree,  for  error  apparent,  upon  a  iiri: 
of  error  or  bill  of  review  brought  after  the  sale;  aliler,  it  seemfr,  if 
the  person  at  whose  instance  the  sale  is  made  becomes  the  purchaser. 
Mioou  y.  DaviSj  257. 

2.  OoUon  ftUnres,  Money  advanced.  Suit  to  reeover,  Defente.  It  is  a  good 
defense  to  a  complainant's  bill  to  recover  money  advanced,  that 
the  advances  were  made  in  the  purchase  of  eoUon  futures  with  tht 
distinct  understanding  that  no  cotton  was  to  be  delivered  or  price 
paid  therefor,  and  that  the  intention  of  the  parties  was  to  speculate 
in  the  rise  and  fall  of  the  price  of  cotton.  BeadUsy  Wood  dt  Co.  v. 
Ownbyy  424. 

3.  Agents  in  buying.    It  makes  no  difference  that  the  complainants  were 

acting  merely  as  agents  of  the  respondent  in  the  purchase,  and  had 
no  interest  in  the  transaction  except  their  commissions  as  agents.  Id. 

4.  Plea  and  OMwer.  The  defendant  to  a  bill  in  chancery  may  plead 
to  the  jurisdiction  of  the  court,  and  after  an  unsuccessful  trial  opan 
the  plea,  he  may  answer  to  the  merits  of  the  bill.  Battette  de  Gi.  v. 
Youngstown  EdUng  Mill  Company j  355. 

5.  Jurisdiction,    Fraud,    B.  claimed  by  reason  of  a  breach  of  contract 

that  Y.,  a  non-resident  of  the  State,  was  indebted  to  him.  In  order 
to  get  jurisdiction  he  procured  M.  to  purchase  some  property  of  Y. 
and  attached  the  price.  Hdd,  that  the  jurisdiction  was  obtained 
by  fraud,  and  bill  was  dismissed.    Id. 

6.  Amended  hUL    When  it  is  in  effect  an  original  biU,    Deposiiicms^   Againti 

whom  not  to  be  read.  An  amended  bill,  as  to  defendants  brought 
before  the  court  for  the  first  time,  is  in  effect  an  original  bill,  and 
no  deposition  previously  taken  will,  over  the  objection  of  the  new 
defendants  at  the  hearing,  be  permitted  to  be  read  against  them  as 
evidence  or  admission.    Stale  v.  NaahviUe  Savings  Bank,  111. 

7.  Enjoining  judgment.  A  court  of  chancery  will  enjoin  a  void  judgment 

as  well  as  any  judgment  obtained  by  fraud.    Woolen  v.  Danid^  156. 

8.  Sale  of  land  to  pay  debts.  In  a  bill  filed  to  sell  land  of  deceased,  to 
pay  debts,  it  is  more  regular  to  set  out  the  debts  specifically,  but  if 
the  amount  is  aggregated  in  the  bill,  and  so  reported  by  the  mas- 
ter, and  there  is  no  exceptions,  the  cause  will  not  be  reyersed  for 
such  action.    Doherty  and  Boyd  v.  Choatey  192. 

9.  Sale.     PersoTial  assets.    Where  personal  assets  are  insufiicient  to  par 

debts,  but  are  ascertained,  but  not  in  a  condition  to  be  applied, 
the  court,  treating  them  as  good  and  available,  may  decree  a  sale 
of  land  sufficient  to  discharge  the  excess  of  indebtedness  over  the 
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amount  of  assets  without  the  delay  of  the  cause,  until  said  assets 
can  be  actually  applied.    Jd, 

10.  Husffand  and  wife.    Parties.    Where  the  interest  of  the  wife  is  adverse 

to  that  of  the  husband,  she  may  be  made  a  defendant  to  bill  filed 
by  bim,  and  a  judgment  pro  confesso  against  her  may  be  taken.    Id. 

11.  Co-sureties.    B.,  as  one  of  the  sureties  for  E.,  was  about  to  take  steps 

to  bave  himself  released,  when  M.  proposed  to  become  his  co-surety 
if  he  would  remain  on  the  bond.  M.  then  signed  the  original  bond. 
Upon  bill  filed  against  B.  and  M.,  held  that  M.  was  not  liable  on  the 
bond,  but  was  liable  upon  cross  bill  by  B.  to  contribute  as  co- 
security  from  the  date  he  signed  the  bond.  Mayor^  ete.,  of  Nashville  v. 
Edwardsy  203. 

12.  Same,  Burden  of  proof.  Upon  a  bill  filed  by  city  against  tax  col- 
lector and  sureties,  the  collector  was  charged  with  all  assessments 
and  credited  with  amount  paid  over,  and  appeal  taken  to  Supreme 

'  Court,  and  decree  reversed  because  there  was  other  evidence  which 
might  be  obtained  of  the  amount  of  the  credits,  the  book  of  assess- 
ments upon  which  the  credits  were  entered  having  been  lost.  Upon 
another  trial  no  further  evidence  was  offered,  and  decree  rendered, 
h^d  the  burden  of  proof  was  upon  defendants.    Id. 

13.  Derree.    ConMruelion  of.    F.,  a  special  commissioner,  acting  under  a 
consent  decree,  divided  a  tract  of  land  into  four  parcels,  and  sold 
them.    W.  and  H.  bought  one  of  the  parcels,  Lot  No.  1,  containing 
294  acres,  paying  ten  per  cent,  of  the  purchase  money  and  giving 
their  notes  with  a  lien  on  the  land  for  the  balance.    This  sale  was 
confirmed  by  the  court.    The  commissioner  subsequently  made  a 
second  report,  substantially  the  same  as  the  first,  which  was  also  con- 
firmed.   The  decree  then  sets  out  the  fact  that  W.  and  H.  had  sold 
to  F.  a  part  of  tract  No.  1,  which  being  assented  to  is  confirmed,  and 
adds,  "  it  is  ordered  and  adjudged  that  the  said  several  tracts,  so 
sold  and  purchased  by  said  several  purchasers,  and  said  lot  purchased 
by  W.  and  H.,  and  the  part  thereof  assigned  to  F.,  and  all  the  title 
thereto  of  the  several  parties  to  these  suits  be  divested  out  of  said 
parties  and  be  vested  in  the  purchasers  and  assignee  as  aforesaid 
severally,  but  a  lien  is  retained  upon  each  of  said  tracts  for  the 
original  purchase  money  to  be  paid  for  said  several  tracts."    Held, 
that  under  this  decree  the  land  purchased  by  F.,  was  liable  only  for 
the  price  agreed  to  be  paid  for  it,  and  not  liable  for  any  balance 
due  on  the  remainder  of  Lot  No.  1.    Fitzpalriek  v.  Thoma^j  216. 

14.  Foreign  corporation.  The  president  of  a  foreign  corporation,  who 
is  not  made  a  party  defendant  to  a  bill,  but  only  mentioned  as  the 
principal  officer  of  the  corporation  for  the  service  of  process,  and 
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upon  whom  the  process  against  the  company  is  served  as  Rucfa,  i^ 
not  a  party  to  the  suit,  and  can  not  demur  to  the  hill.  Ptiers  v. 
Ntdy,  275, 

15.  Same,   Service  on  fn-edderU,    The  service  of  process  on  the  president 

of  a  foreign  corporation  in  the  county  in  this  State  in  which  he 
resides  and  in  which  the  corporation  transacts  business,  either  by 
comity  or  under  the  terms  of  its  charter,  is  suflScient  to  make  the 
company  a  party,  and,  if  it  has  any  ground  for  tK>nte8ting  the  juriB- 
diction  of  the  court  by  reason  of  the  nature  of  the  transaction,  it 
should  make  the  defense  by  proper  pleading.    Id, 

16.  Same,    Same,    Jurisdiction,    The  general  rule  is  that  the  jurisdiction 

of  a  court  over  a  foreign  corporation,  by  service  of  process  on  a  resi- 
dent agent,  is  limited  to  cases  founded  upon  contracts  made  or  trans- 
actions occurring  in  the  State,  but  a  foreign  corporation  doing  bus- 
iness in  this  State,  under  the  express  authority  of  its  charter,  at  a 
place  where  its  principal  officers,  and  all,  or  nearly  all,  of  its  i^tock- 
holders  reside,  and  where  its  stockholders  and  directors  hold  their 
meetings,  must  be  considered  as  consenting  to  the  jurisdiction  of  the 
local  courts  for  all  purposes,  at  any  rate  until  it  show  cause  to  the 
contrary.    Id, 

17.  Same.  Same,  A  court  of  competent  jurisdiction  can  have  no  diffi- 
culty in  adjusting  the  rights  and  equities  of  parties  in  stock  in  a 
foreign  corporation,  transferred  in  trust  to  secure  a  debt  due  to 
the  corporation,  where  the  trustee,  the  corporation,  and  the  personal 
representative  of  the  owner  of  the  equity  of  redemption  are  before 
the  courL    Id, 

CHARITABLE  DEVISE. 

1.  Corporation,  Misnomer  </.  \Effect  upon  gift.  The  misnomer  of  a  cor- 
poration to  which  a  charitable  devise  is  made  will  not  defeat  the 
gift,  and,  therefore,  a  devise  of  land  and  money  to  the  trustees  of 
the  free  schools  of  Shelby  county,  and  their  successors  in  office  for- 
ever, for  the  purpose  of  erecting  a  college  of  learning  on  the  land, 
will  go,  there  being  no  such  trustees,  to  the  directors  of  the  first 
school  district  of  Shelby  county,  being  the  district  in  which  the  tes- 
tator lived,  and  the  land  was  situated,  who  were  manifestly  in- 
tended by  the  description.    Slaie,  ex  rel.,  v.  Smithy  662. 

2.  Lands  to  wife  for  life.     Then  for  chanJty,    Dissetni  from  will  by  mdov- 

To  whose  benefit  it  enures.  Where  a  testator  devises  land  to  his  wife 
for  life,  and  then  to  trustees  for  a  charitable  purpose,  and  the  widow 
dissents  from  the  will,  the  dissent  enures  to  the  benefit  of  the  trust 
by  accelerating  the  time  of  enjoyment.    Id, 
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3.  Betiduaryf  to  county  judge.     In   whom    the   property  vesta,    A  resid- 

uary devise^  and  bequest  to  the  chairman  or  judge  of  the  countj 
court  of  Shelby  countj,  the  money  derived  therefrom  to  be  loaned 
out  on  interest  and  the  annual  interest  applied  to  the  education  of 
the  poor  and  orphan  white  children  of  the  first  district  of  that  county, 
the  donation  to  be  perpetual  in  the  hands  of  the  county  court  as 
above  specified,  will  vest  the  property  in  the  chairman  or  judge -and 
his  court,  and  not  in  the  quarterly  county  court    Id, 

4.  Charitable  funds.  Chancery  court,  Jurisdietion  off  over.  Management  of 
the  trust.  Bond  for.  Charitable  trusts  are  subject  to  the  control 
of  the  chancery  court,  upon  a  bill  filed  by  the  district  attorney- 
general,  in  the  name  of  the  State,  at  the  suit  of  relators,  and  the 
court  may  require  the  trustees  to  give  bond  with  security  for  the 
management  and  disbursement  of  the  trust  assets,  and  should  re- 
quire the  trustees  to  make  full  settlements  at  least  once  a  year,  to 
be  entered  on  the  minutes  of  the  court.    Id, 

5.  Same.  Erection  of  college  with.  Location  of,  etc.  Reference  to  derk  and 
master  eoneeming.  The  court  may  refer  it  to  the  master  to  take  proof 
and  report  upon  the  location  of  a  college  to  be  erected  with  chari- 
table funds,  to  obtain  plans  and  estimates  for  the  improvements, 
and  report  a  scheme  for  conducting  the  institution.    Id. 

CODE  CITED. 

Appeal,  section  3157 260 

Apptsal  Bond,  section  4953 274 

Arms,  section  5533 511 

Certiorari,  section  3124  246 

Champerty,  section  2460 398 

Costs,  section  5333 - 20 

Costs,  section  5316 132,  135 

Costs,  sections  3673,  3197 297 

Criminal  law,  section  5370 466 

Criminal  law,  section  2275 481 

Execution,  section  3786 236 

Forgery,  sections  5492,  5493 62 

Homestead,  section  2114 470 

Judgment,  section  2673 492 

Jury,  section  3602 721 

Justice  of  peace,  section  392 486 

Limitation,  section  3119 346 

Pica,  section  3594 516 

Public  oflScers,  section  966  336 

Bemand  of  cases,  section  3889  529 

Bepeal  of  statute,  section  99 112 
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8uit,section  8001 610 

Summons^  section  3466  29c 

Sureties,  sections  3672,  8676  652 

Torts,  section  2846 20 

Wills,  section  3004 66 

CLERK. 
See  Febs. 

COLLATERA.L  SECURITY. 

1.  Where  the  holder  of  collateral  secaritj  conveys  it  to  a  trustee  to  se- 
cure pre-existing  debts,  the  trustee  takes  no  better  title  than  his  as- 
signor had.    McRady  ▼.  TkomaSj  173. 

2.  Collateral  security  given  by  a  debtor  to  his  surety  enures  to  the 
benefit  of  the  creditor,  who  may  subject  it  in  equity,  without  a  judg- 
ment, even  against  the  principal  debtor.    Id, 

COMMON  CARRIERS  OF  GOODS. 

1.  Express  Company,    Loss,   Act  of  Qod,    An  express  company,  as  a  com- 

mon carrier  of  money  and  valuables,  is  not  liable  for  loFses  result- 
ing from  the  "  act  of  God,  the  publie  enemy,  mobs,  riots,"  etc.,  unXas 
it  expressly  insures  against  sdch  losses  in  the  contract  of  consign- 
ment.    Southern  Express  Co.  v.  Qlenn  &  Sons,  472. 

2.  Notice  of  loss.    Under  such  circumstanceR,  an  express  company,  no: 
being  liable,  is  entitled  to  no  notice  whatever  of  the  loss.    Id 

3.  Notice.     When  to  be  given.    In  all  cases  of  loss  other  than  such  as  re- 

sult from  the  "  act  of  God,"  etc,  the  carrier  being  liable  therefor, 
is  entitled  to  actual  notice  of  loss  within  thirty  days  after  receiving 
the  consignment,  in  order  that  the  property  may  be  traced.    Id. 

CONSTITUTIONAL  LAW. 
See  Criminal  Law. 

1.  The  act  of  June  12,  1885,  entitled  "An  act  to  allow  convicts  in  the 
penitentiary  a  credit  of  diminution  of  their  sentences,"  was  only  a 
proposition  by  the  State  to  the  lessees  of  the  penitentiary  to  modify 
the  terms  of  the  lease,  and  was,  by  its  terms  dependent,  as  to  the 
then  lessees,  upon  condition  of  acceptance  by  them  in  writing.  SuUe, 
ex  rel..f  y.  Tennessee  Coal,  Iron  and  Bailroad  Company,  136. 

2.  Justices  of  the  peace.     Term  of  office.    The  Legislature  has  no  power  to 

abridge  the  lien  of  office  of  justices,  under  any  circumstances,  by  an 
affirmative  enactment,  to  a  less  period  than  the  term  fixed  by  the 
Constitution,  to-wit,  six  years.     Crostand  Mercer,  Ex  pouie,  486. 


IKDEX.  759 


OONSTITUTIONAL  LAW— Om/tntted. 

3.  Same.    JSUetion  by  ineorportUed  towns,     Effed  of  repeal  of  charier.    The 

repeal  by  the  Legislature  of  the  charter  of  a  town,  authorized  by 
section  392,  M.  &  V.  Code,  to  elect  an  additional  justice  of  the 
peace,  has  no  effect  upon  the  election  of  a  justice,  who  was  chosen 
under  said  section,  before  the  repeal  of  the  charter.    Id. 

4.  Thxation,  So  much  of  the  act  of  February  3,  1869,  as  undertook 
to  exempt  property  of  Ward  from  taxation,  is  unconstitutional.  May- 
er, etc,  of  Nashville,  v.  Ward,  27. 

5.  The  act  of  the  Legislature  of  March  2,  1885,  chapter  27,  is  an  at- 

tempt to  confer  original  jurisdiction  upon  the  Supreme  Court,  and 
is  therefore  unconstitutional  and  void.    State  v.  Gannaway,  124. 

6.  Ciass  UffisUdion.  An  act,  which  by  its  terms  "shall  not  apply  to 
counties  having  a  population  of  not  less  than  seventy-five  thousand 
inhabitants,"  etc.,  is  partial  or  class  legislation,  and  therefore  void. 
BurkhoUz  v.  State,  71* 

CONTRACT  FOR  RENT. 

Ment  payable  in  goods.  A  contract  made  by  executor,  renting  the  prop- 
erty of  testator,  the  rent  payable  in  goods  instead  of  money,  is  good 
between  the  immediate  parties.    Seott  v.  Meadows,  290. 

CONTRACT,  MARRIAGE. 

1.  Ante-nuptial.  Construction.  Under  a  settlement,  made  in  anticipa- 
tion of  marriage,  by  which  the  intended  husband  conveys  realty  and 
choses  in  action  to  a  trustee  in  trust  to  permit  the  husband  and 
wife,  after  the  marriage,  to  have  the  undisturbed  poPBes.sion,  use  and 
enjoyment  of  the  property  during  their  joint  lives,  and  to  be  con- 
veyed to  the  wife  if  she  survive  the  husband,  the  husband  has  no 
power,  during  the  marriage,  to  ansign  the  choses  in  action  to  one  of 
his  creditors  as  collateral  security  for  his  debt,  and  the  wife  may, 
after  the  death  of  the  husband,  follow  the  funds  into  the  hands  of 
the  assignee.    lAppmam  v.  Boals,  283. 

2.  Same,     Ci^editor,    In  order  to  make  an   ante-nuptial  settlement  by 

the  husband  on  the  wife  of  his  own  property  good  as  to  his  then 
existing  creditors,  it  must  be  clearly  shown  by  those  claiming 
under  the  settlement  that  the  husband  reserved  sufficient  property 
to  pay  his  just  debts ;  but  a  person  is  not  an  existing  creditor  within 
the  rule,  who,  although  a  large  creditor  at  the  time  of  the  mar- 
riage by  open  account  for  goods  sold,  continues  for  five  years  there- 
after, with  knowledge  of  the  settlement,  to  sell  the  husband  goods  to 
a  much  larger  amount,  and  receives  payments  from  time  to  time  on 
his  running  account,  not  appropriated  by  either  party,  more  than 
sufficient,  if  applied  to  the  oldest  items  of  account,  to.  have  paid 
off  the  debt  existing  at  the  time  of  the  marriage.    Id, 
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3.  Running  accounts.  AppropricUion  of  payment.  In  the  case  of  ruD- 
Ding  accounto  between  parties,  where  there  are  various  items  of 
debit  on  one  side  and  varioas  items  of  credit  on  the  other,  occar- 
ring  at  different  times,  without  any  special  appropriation  of  pay- 
ments by  either  party,  the  settled  rule  is  that  the  succeasive  pay- 
ments or  credits  are  to  be  applied  to  the  discharge  of  the  items 
of  debit,  antecedently  due,  in  the  order  of  time  in  which  they  stand 
in  the  account,  the  earliest  items  being  first  extinguished.    Id, 

CORPORATIONS. 

See  Railroai>s;  Tax  Privileoe;  Chabitable  Devise. 

1.  An  institution  can  not  be  incorporated  without  mentioning  or  pro- 

viding for  any  person  or  persons  to  perform  the  duties  or  ezerci^ 
the  rights  conferred;  and  hence,  the  act  of  February  3,  1869,  did 
not  confer  a  valid  charter  upon  "Ward's  Seminary."    Mayor,  etc.,  oj 
NashvUU  V.  Ward,  27. 

2.  Boundaries  of.  How  run.  If  an  act  of  the  Tieglslature  extending  the 
corporate  limits  of  a  town  describe  the  boundary  as  commencing  at 
the  bridge  on  the  Gallatin  turnpike,  thence  west  with  the  Red  river 
pike,  and  including  it,  to  a  given  point,  the  court  should,  on  re- 
quest, have  instructed  the  jury  that  the  line  should  he  so  run, 
if  possible,  as  to  make  a  continuous  line,  and  not  two  lines,  first  in 
one  direction,  and  then  in  another.  OaUatin  Turnpike  Oompany  ¥. 
SCaiCj  36. 

CORPORATION,  FOREIGN. 

See  Chanceuy  PLEADiNas  and  Pragtige. 

CORPORATION,  MUNICIPAL. 
See  Pleadings  and  Practice. 

COSTS. 

1.  A  plaintiff,  who  alone  appeals  from  the  judgment  of  a  justice,  and 
fails  to  recover  any  greater  judgment  in  the  appellate  court  than  he 
did  before  the  justice,  is  not  a  succeesfid  party  within  the  meaning  of 
the  statute,  and  is  not  entitled  to  recover  costs.  StMort  v.  Henry,  3 
Baxt.,  231,  overruled.     Parham  v.  Qibbs,  296. 

2.  Where  search  warrant  was  issued  by  a  justice  of  the  peace  upon  prob- 

able cause,  and  the  property  was  not  found  thereunder,  the  State  i.< 
liable  for  the  costs  of  the  proceeding,  under  Code,  section  5333.  Stale 
V.  Qreeiij  20. 

COTTON  FUTURES. 

See  Chancery  Pleadinga  and  Practice. 

COUNTY  COURT. 

See  Pleadings  and  Practice;  County  Seat. 
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COUNTY  JUDGE. 

See  Charitable  Devise. 
COUNTY  SEAT. 

1.  Removal  of.  Number  of  voien  necessary.  Under  the  Constitution  of  1870, 
Article  10,  section  4,  which  provides  that  the  seat  ot  justice  of  a 
countv  shall  not  be  removed  without  the  concurrence  of  two-thirds 
of  the  qualified  voters  of  the  county,  there  must  be  an  active  con- 
currence and  not  a  passive  acquiescence,  and  therefore  two-thirds 
of  the  qualified  voters  must  actually  vote  in  favor  of  the  removal. 
Braden  v.  StumpHj  581. 

2.  Same.  County  court.  Count  of  vote  by  Not  final.  The  statute,  which 
provides  for  the  holding  of  an  election  to  remove  the  seat  of  justice 
of  a  county,  directs  the  sheriff  to  make  his  return  of  the  vote  to 
the  judge  or  chairman  of  the  county  court,  and  that  at  the  next 
quarterly  sesftion  of  the  court  the  vote  shall  be  counted,  and  the  result 
declared.  Sfeldy  that  the  action  of  the  court  in  counting  the  vote 
and  declaring  the  result  is  not  final  and  conclusive.    Id. 

3.  Sam£.  Same.  Order  cf.  Bill  filed  to  enjoin.  Jurisdiction  of  chan- 
cery court.  The  court  of  chancery  has  jurisdiction,  upon  a  bill 
filed  by  citizens  and  tkx  payers  of  the  county,  to  enjoin  proceedings 
under  the  order  of  the  county  court,  and  to  determine,  upon  proof 
aliunde^  the  sherifi'^s  return  and  action  of  the  county  court,  that  two- 
thirds  of  the  qualified  voters  of  the  county  did  not  actually  vote  at 
the  election,  and  to  annul  the  proceedings  of  the  county  court.  Id, 

4.  Same.    Election  returns.    Falsity  of.    How  it  may  be  established.    It  is 

competent,  under  such  a  bill,  to  prove  by  the  qualified  voters  of  the 
county  that  they  did  not  actually  vote  at  the  election;  and  if  the 
number  of  those  voters  who  so  testify,  when  added  to  the  vote  cast  at 
the  election,  is  sufiicient  to  show  that  two-thirds  of  the  qualified 
voters  had  not  voted  for  the  removal,  the  falsity  of  the  return  may 
be  thus  established.    Id, 

5.  Same,    Pending  liligation.      Relief.    If  the  bill  be  filed  before  the 

right  to  make  the  removal  is  complete,  relief  will  be  granted,  al- 
though, pending  the  litigation,  the  removal  of  the  courts  and  county 
offices  may  be  consummated.    Id. 

6.  Same,  Witness.  Failure  to  tesdfy  that  he  is  a  male  eitvsen.  Knowledge 
of  commissioner  as  evidence.  If  the  examination  and  croi^R-examina- 
tion  of  the  voters  introduced  as  witnesses  plainly  show  that  they 
were  treated  throughout  as  male  citizens,  an  objection  that  they 
failed  to  testify  to  the  fact  will  not  be  entertained,  in  the  absence  of 
anything  tending  to  raise  even  a  suspicion  to  the  contrary,  and  the 
testimony  of  the  commissioner  who  took  the  depositions,  based  on 
his  personal  knowledge  and  observation  of  the  witnesses,  that  they 
were  males,  would  be  competent  evidence,  without  recalling  the  wit- 
nesses themselves.     Id. 
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1.  Libel.  Upon  indictnieDt  for  libel  charging  officers  of  the  State  pritia:^ 
with  abuses,  evidence  as  to  abuses  prior  to  the  appointmeDt  of  s&k 
officers,  is  incompetent.    Banner  Publithing  Company  v.  Statey  176. 

2.  Same,    Evidence.    It  is  the  duty  of  the  court  to  tell  the  jury  whetfat-- 

a  publication  i»  prima  facie  libelous  or  not,  but  whether  the  defam 
atory  matter  was  published  concerning  any  particular  individcal- 
or  whether  that  individual  was  intended,  is  a  question  of  fact  for 
the  jury.     Id. 

3.  Same.  Privileged  communications.  Neither  the  public  press  nor  ir- 
dividuals  can  discuss  the  condtict  and  character  of  officers  and  can- 
didates  for  office,  without  incurring  liability,  civil  or  criminaL 
for  defamatory  utterances  published,  although  such  pubHcatloB^ 
may  be  made  without  malice  and  upon  probable  cause.    Id. 

4.  Falae  swearing  with  consent  of  defendant.    The  court  charged  the  jaij 
'*  if   any  testimony  has  been   introduced   by  the    defendant,    upoo 
which  he  relies,  that  is  false,  and  you  believe  it  is  sworn  to  with 
his  knowledge  and  consent,  that  is,  of  itself,  an  incriminating  cir- 
cumstance, and  would  be  an  admiBsioi^  of  the  truth  of  all  that  had 
been  stated  by  the  witnesses  who  say  to  the  contrary,  and  whom  rou 
believe  to  be  credible  in  themselves.''     Held,  that  the  proposition 
above  stated  is  sustained  by  no  principle  of  law,  and  takes  away  the 
right  of  the  jury  to  weigh  the  testimony.     Boyd  v.  State,  149. 

b.  Rerersible  error.  What  is.  To  entitle  the  defendant  to  a  reversal  it  & 
not  necessary  that  he  must  have  been  injured  by  the  error  complained 
of;  it  is  sufficient  if  he  might  have  been  injured  thereby.    Id. 

6.  Misdemeanor.  Conviction  of  .  Charge  of  court  upon  law  of  felony.  Efit 
of  error  therein.  A  party  who  is  acquitted  of  the  charge  of  felon v, 
but  convicted  of  a  misdemeanor,  can  not  avail  himself  of  errons  in 
the  judge's  charge  upon  the  subject  of  felony.    Long  y.  State,  433, 

7.  Cltarge  of  court.  Propositions  offered  by  defendant.  Duty  of  court  to 
construe.  The  defendant  submitted  a  series  of  propositions  to  the 
court,  asking  that  they  be  given  in  charge  to  the  jury,  which  wsi 
done  with  the  following  endorsement,  ''  accepted  and  given  to  the 
jury,  except  in  so  far  as  they  conflict  with  the  principles  laid  down 
in  th^  charge."  Held,  that  this  was  error,  and  that  it  was  the  duty 
of  the  court  to  have  passed  upon  the  several  propositions  and  with- 
held such  as  conflicted  with  the  charge.    Id. 

5.  Accomplice.  Testimony  of.  Extent  of  corroboration.  It  is  not  sufficient 
that  the  testimony  of  an  accomplice  be  confirmed  as  to  the  circum- 
stances attending  the  commission  of  the  crime;  but  before  a  convic- 
tion will  stand,  there  must  be  corroborating  proof  that  the  prisoner 
actually  participated  in  the  offense.     Bobison  and  Johns  v.  State,  164 
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9.  Nuisanee,  Indictment  for  committing,  JRequisites  of.  Locuh  in  quo.  In 
an  indictment  for  committing  a  nuisance,  no  specific  designation  of 
the  place  of  the  alleged  nuisance  is  required.  It  is  Rufficient  to  allege 
that  the  offense  was  committed  in  the  county  where  the  indictment  is 
fonnd,  with  such  averments  as  are  necessary  to  constitute  the  offense. 
Staie  V.  Snetd^  450. 

.0.  BiU  of  exceptions.  When  charge  of  court  not  a  part  of  The  charge  of 
the  court,  although  it  appears  in  the  transcript  of  the  record,  can 
not  he  construed  as  part  of  the  hill  of  exceptions,  if  it  is  appended 
after  the  signature  of  the  judge.     Owens  v.  Slate^  I. 

11.  Conspiracy.  Definition  of  A  conspiracy  is  a  combination  of  two  or 
more  persons,  by  some  concerted  action,  to  accomplish  some  criminal 
or  unlawful  purpose.    Id. 

12.  Ads  and  declarations  of  conspiralorf.  The  acts  and  declarations  of  one 
conspirator  are  evidence  against  all,  after  the  establishment  of  the 
conspiracy.    Id. 

13.  Same,    i^-ima  facie    case.    Evidence.     Before   the  admission  of  the 

acts  and  the  declaration   of  one   as  evidence  against  all,  a  pnnia 
facie  case  of  conspiracy  must  be  established.    Id. 

♦ 

14.  Evidence.    Relevancy  of.    Discretion  (f  court.    Admission  of  evidence, 

the  relevancy  of  which  is  not  apparent  at  the  time,  but  which  the 
prosecution  shows  will  be  rendered  so  thereafter,  is  within  discre- 
tion of  the  court.    Id. 

15.  Time  of  entering  conspiracy.  Adoption  of  acts  of  co-conspirators.  When 
one  enters  into  a  conspiracy  he  becomes  a  i>arty  to  every  act  which 
has  been  done  by  the  others,  or  which  shall  be  done  by  them  there- 
after, in  furtherance  of  the  common  design ;  but  the  acts  and  dec- 
larations of  one  can  not  be  admitted  against  the  others,  unless  the 
facts  and  circumstances  warrant  the  conclusion  that  a  conspiracy 
was  existing  at  the  time  of  such  acts  or  declarations.    Id. 

16.  Character  of  defendant.  Opinion  ofmtness.  A  statement  by  witness  of 
the  State  that  '* defendant  would  kill  a  man  for  a  dollar,''  is  simply 
an  opinion,  and  its  admission  as  evidence  improper  and  illegal.    Id. 

27.  Conspiracy.  Ads,  etc.,  after  the  conspiracy  has  ended.  When  the  com- 
mon design  has  been  consummated,  nothing  said  or  done  by  one  can 
affect  the  others.    Id. 

18.  ConstitiUional  law.  A  turnpike  company  is  not  protected  from  in- 
dictment for  failing  to  keep  its  road  in  repair  by  a  provision  in 
its  charter,  that  if  the  company  fail  to  keep  its  road  in  repair  for 
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the  ppace  of  twenty  days,  upon  information  given,  a  justice* 
peace  shall  summon  three  freeholders,  and  if,  in  the  presence  c-^ 
justice,  said  freeholders  find  said  road  out  of  repair,  the  loll^  ^^ 
cease  until  the  road  is  repaired,  and  the  person  eDtrusted  v 
repair  of  the  road  shall  be  subject  to  a  fine  of  ten  dollai^,  o 
to  go  to  the  prosecutor  and  the  other  to  the  county.      Wkii^»    *. 
Turnpike  Company  v.  StaUj  24. 

19.  Dealiny  in  futures.    Indictment  for.   Effect  of  licenae.    A  iioensed    <ir 
in  futures  is  not  indictable,  under  the  act  of  1883,   chapter 
for  dealing  in  futures  during  the  continuance  of  his  license.,  ii«  * 
any  customer  who  deals  with  him,  although  such  customer  ii^? 
license.    Stale  v.  Duneany  79. 

20.  Nuisanee,     Obstruction  of  streets  by  street  railroad  company^     A  e&&£r 
affixed  to  a  grant  of  a  right  of  way  to  a  chartered  street  railroad  o.nj 
pany  through  the  streets  of  a  city,  which  attempts  to  biod  the  e  .^r- 
pany  by  certain  stipulations  as  to  mode  and  manner  of  constrod':*] 
tracks,  etc.,  etc.,  and  which  the  company  refuses   to  sign,  can  £>• 
operate  to  prevent  the  company  from  laying  its  tracks,  and  it  will 
not  be  liable  to  indictment  for  obstructing  the  streets  as  long  as  -' 
keeps  within  reasonable  bounds.  Frayser,  Barrett  and  Shippers  r.^s/r, 
671. 

21.  Criminal  pleadings.    Special  pleas.    Special  pleas  to  an  indictmeai  •l- 
rare,  and  in  general  amount  to  a  plea  of  not  guilty,  but  if  they  i'f- 
tain  a  good  defense  to  the  allegations  of  the  indictment-,  they  "vZ  >* 
sufficient.    Id, 

22.  Forgery,  Passing  forged  paper.  Fraudulent  passing  or  transferring,  c^ 
offering  to  pass  or  transfer,  any  forged  paper  knowingly,  with  ima' 
to  defraud  another,  is  not  included  in  the  charge  of  forgerv.  ^i^*^' 
V.  State,  61. 

23.  Sunday.  Carrying  on  business.  Indictment  for.  The  carrying  on  ci 
one's  ordinary  business  on  Sunday  is  an  indictable  offense  at  tk 
common  law,  and  also  under  the  statutes  of  Tennessee,  if  condncte^ 
so  openly  as  to  attract  public  attention,  and  thereby  tend  to  corrupt 
public  morals.    Parker  v.  State,  476. 

24.  Defense.    Religious  belief.    It  is  no  defense  to  such  a  prosecution  thii 

the  accused  conscientiously  believes  in  observing,  and  actually  ob- 
serves, the  "seventh"  rather  than  the  "first"  day  of  the  week,  »■• 
the  Sabbath.    Id. 

25.  Firing  gun  near  highway.  License,  The  laws  of  Tennessee  (Code, 
section  2275),  prohibit  the  firing  of  guns  within  two  hundred  yardi> 
of  any  public  highway,  and  no  directions  or  suggestions  from  ock 
individual  to  another  can  be  construed  into  a  license  justifying  the 
latter  in  a  violation  of  said  laws.    Knott  v.  Wagner,  481. 
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TndietmerU,  Two  counts  of.  When  a  verdict  should  he  general.  In  an  in- 
clictment  containiog  two  countB,  one  for  stealing,  the  second  for  re- 
ceiving stolen  goods,  etc.,  it  is  improper  for  the  court  to  instruct  the 
jury  to  designate  the  count  upon  which  they  may  find  the  defendant 

guilty,  but  the  whole  case  ought  to  be  left  to   the  jury  to  render  a 

general  verdict.     Cook  v.  StatCj  461. 

Ev>idenee,  Stolen  goods.  Recent  possesssion  of.  It  is  not  error  to  permit 
the  evidence  of  the  recent  possession  of  the  stolen  property  to  go  to 
the  jary,  along  with  the  other  evidence,  as  applicable  to  both  counts 
of  the  indictment.    Id, 

.  Enticing  female.  Requisites  of  an  indictment  for.  Section  5370  of  Code, 
An  indictment,  under  section  5370  of  the  Code,  which  charges  that 
the  defendant  **  did  entice,  etc.,  the  said  female  to  leave  the  house  of 
her  parents,''  without  any  averment  as  to  who  her  parents  were,  or 
that  the  same  was  against  their  will  and  consent,  is  bad,  and  should 
have  been  quashed.    Jones,  Williams  and  Taylor  v.  StaUy  466. 

9.  Bill  of  exceptions.  Mandamus  to  compel  judge  to  sign.  To  authorize  a 
mandan^us  to  compel  a  circuit  judge  to  sign  a  bill  of  exceptions,  a 
clear  abuse  of  his  discretion  must  appear.    State  v.  Brockwellj  683. 

iO.  Same,  Befusal  to  coTUinue  to  allow  filing  of.  When  it  is  error.  Before 
a  judge  can  be  put  in  error  for  refusing  to  continue  his  court  in  ses- 
sion in  order  to  allow  a  defendant  to  present  his  bill  of  exceptions, 
application  should  be  made  in  due  form  showing  that  proper  dili- 
gence has  been  exercised,  and  that,  for  sufficient  reasons,  the  bill  of 
exceptions  has  not  been  completed ;  this  so  in  order  that  whjt  has 
been  done  may  appear  of  record,  from  which  it  may  be  seen  whether 
there  has  been  an  abuse  of  discretion.     Id. 

31.  New  trial.  Severance.  I^'obab^e  injustice.  When  a  defendant  has  been 
denied  the  benefit  of  certain  testimony  by  reason  of  a  refusal  of  the 
trial  judge  to  grant  a  severance,  and  it  can  be  seen  that  probable  in- 
justice has  been  done  the  defendant  by  depriving  him  of  the  said 
testimony,  a  new  trial  will  be  granted.     Watson  v.  J^atCf  604. 

32.  False  pretense.  Conviction  of,  Oood  when,  A  conviction  under  an  in- 
dictment charging  a  conspiracy  to  obtain  money  under  false  pre- 
tenses would  be  good,  although  a  bond,  the  leading  means  used,  was 
not  signed,  nor  purported  to  be  signed  by  any  one,  and  could  not 
have  deceived  any  reasonable  man,  upon  close  inspection.    Id. 

38.  Ccarrying  pistots.  Liability  of  polioeman  for.  A  policeman  of  a  city, 
regularly  appointed,  uniformed  and  assigned  to  duty,  is  not  liable  to 
indictment  for  carrying  a  pistol  while  actually  engaged  in  the  dis- 
charge of  that  duty.    Stale  v.  Rogers,  510. 
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CURTESY. 

See  Separate  Estate. 

DAMAGES. 

See  Seduction  ;  Pleadings  and  Practice  ;  Baii^oa  z>6  ;    Nb;i 

GENCE;   REPLEVI5T. 

DECREE. 

See  Chancery  Pleadings  and  Practice. 

DEED. 

See  HU:^BAND  AND  WiPB. 

DISCLAIMER  OF  TITLE. 

« 

See  Estoppel. 

DOWER. 

Conveyance  by  hiuiband  to  wife.  When  widow  not  entitled  to  dower  «»  «i^' 
Under  our  statu tefi,  a  widow  is  not  entitled  to  dower  in  land  cos- 
veyed  to  iier  by  her  husband  in  his  lifetime  by  deeds  and  set  Aside, 
after  his  death,  at  the  instance  of  his  creditors  for  fraud.  Bond  r. 
Bondy  306. 

EDUCATIONAL  INSTITUTIONS. 
See  Taxation. 

ELECTION. 

See  County  Seat. 

EMINENT  DOMAIN. 

Right  of  way.  Grant  of.  Entrance  on  prixaie  property.  A  grant  of  right  of 
way  to  a  telephone  company  over  a  street  does  not  confer  the  right 
to  enter  private  property  and  cut  the  limbs  of  trees  in  order  to 
more  conveniently  construct  its  wires.  Memphis  Bell  Telephone  Com- 
pany  v.  Huniy  456. 

ESTATE. 

See  Chancery  Court  Jurisdiction. 

ESTOPPEL. 

1.  The  sureties  on  the  official  bond  of  an  officer  which  has  been  dnlr 
approved  and  accepted  by  the  proper  authority,  can  not  raise  the 
question  of  eligibility  to  the  office.  They,  as  well  as  he,  'are  ea- 
topped  by  the  bond  itself.    Stale  v.  Anderson,  321. 

2.  AdditUmal  security  on  official  bond.  Where,  under  order  of  the  court, 
a  public  administrator  was  required  to  strengthen  his  bond  by 
procuring  additional  security,  the  party  signing  the  bond  as  such 
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TOPPEL—  Qmtinued. 

additional  secarity  was  estopped  by  his  own  act  from  denying  the 
validity  of  the  undertaking,  and  the  prior  sureties  were  not  re- 
lieved from  their  own  voluntary  obligation  thereby.    Id. 

J^iacUttmer  of  title  under  oath.  It  is  settled  in  this  State,  upon  grounds 
of  public  policy,  that  a  pei*son  can  not  set  up  title  to  property  after 
a  solemn  disclaimer  of  title  under  oath  in  the  course  of  judicial 
proceedings,  and  the  rule  applied  to  an  oral  disclaimer ;  but  the 
oath  to  be  binding  as  an  estoppel  must  be  wilfully  false,  or  must 
have  the  effect  of  misleading  the  other  party  to  his  injury.  Allen  v. 
Weatbrook,  251. 

4.  Oath,  Conclusion  of  law.  A  statement  under  oath  as  a  witness  by 
the  grantor  in  a  deed  of  gift,  upon  legal  advice  that  the  title  to  the 
personal  property  conveyed  was  not  in  him  but  in  one  of  his  chil- 
dren, who  took  only  a  usufructuary  inteiest,  offering  the  deed  in 
evidence,  is  the  statement  of  a  conclusion  of  law,  the  legal  effect  of 
the  deed,  and  not  of  a  fact  which  can  be  said  to  be  wilfully  false.  Id, 

EVIDENCE. 

1.  Erpe\'i  testimony.  Competency  of.  Evidence  of  an  expert  is  not  ren- 
dered incompetent  because  based  upon  an  ex  parte  examination. 
The  objection  to  such  may  go  to  the  weight  and  not  to  the  compe- 
tency. The  examination  may  be  made  pending  the  suit,  or  it  may 
be  an  old  examination ;  in  either  case  the  testimony  of  the  expert  is 
equally  competent.     Railroad  (Jompany  v.  Ayrt^  Tib. 

2.  Objectixmi,  Action  of  court  caused  by.  Answers  partly  iUtgal.  Effect 
upon  the  whole.  A  defendant  can  not  be  heard  in  complaint  against 
the  action  of  the  court  brought  about  by  his  own  objection ;  so  the 
illegal  part  of  an  answer  does  not  taint  the  whole,  if  the  illegal  part 
be  stricken  out.     Id. 

3.  Mmialily  tables.  Introduction  as  evidence.  In  estimating  the  expect- 
ancy of  life,  mortality  tables  used  by  reputable  insurance  companies 
may  be  introduced  as  evidence.    Id. 

EXECUTOR. 

Power  of  testator  to  appoint  counsel  for  his  executor.  A  provision  in  a 
will  which  nominates  and  selects  counsel  to  assist  the  executor  in 
the  administration  and  settlement  of  the  estate,  is  not  binding  upon 
the  executor,  and  he  may  ignore  such  a  provision  and  appoint  other 
counsel  at  his  discretion.     Young  v.  Alexander,  108. 

EXECUTION. 

1.  Justice.  Certificate  of  derk.  Where  a  justice's  execution  is  sent  from 
one  county  to  another,  under  the  Code,  section  3073,  the  execution 
issued  thereon  by  a  justice  of  the  latter  county  will  be  void,  if  the 
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certificate  of  the  clerk  of  the  coantj  court,  which  acooiaapanies  til 
firftt  execation,  is  not  in  substantial  compliance  with  th^  j>Tx>vi&i  j 
of  the  statute ;  but  if  there  is  a  substantial,  although  Dot  a  11  ten 
compliance,  the  new  execution  will  be,  at  most,  voidal^le  onljr  i 
the  instance  of  the  judgment  debtor,  and  will  render  tbe  officer  1 
whose  hands  it  may  come  liable  for  a  failure  to  properW  «jceoote  l\ 
:^ajle  y.  Hood,  235. 

2.  Same,  Same,  A  certificate  does  substantially  comply  iw^itii  i.^H 
statute,  which  in  all  respects  properly  states  the  ofiicial  cltatrmcttr] 
of  the  justice  issuing  the  execution,  and  also  states  that  rfa.e  -perscsi 
naming  him,  who  rendered  the  judgment,  was  an  acting  jastice  o! 
the  peace  at  the  time  of  the  rendition  of  the  same,  the  context  f-iirh 
implying  that  he  was  then  justice  of  the  county  of  which  the  cercf^- 
cate  showed  that  the  certifying  officer  was  clerk.    Id. 

EXECUTION  SALE. 

Title,     When  vendor's  lien  not  retained.  SubaequentJg  ackncudodged,    A  par- 
chaser  under  an  execution  sale  for  the  benefit  of  a  jadgmmt  cred- 
itor has  a  superior  title  to  a  purchaser  under  a  proceeding  in  chan- 
cery to  enforce  a  vendor's  lien  for  unpaid  notes  held  by  an  Msignee 
when  no  express  lien  is  retained  on  the  face  of  the  deed,  bat  an  in- 
strument, executed,  acknowledged  and  registered,  subsequent  to  *he 
bringing  of  suit  by  the  judgment  creditor,  but  prior  to  the  oondeiB- 
nation  of  the  land,  .which  instrument  recites  the  ezecation  of  ibt 
deed,  a  failure  to  retain  an  express  lien  by  omission  or  oveiM^ 
and  an  agreement  to  correct,  is  proven.   MeCUUand  v.  Baiyne  asid  A*- 
derson,  709. 

EXPRESS  COMPANY. 
See  Common  Carrier. 

FEES. 

1.  To  whom  taxed.  The  fees  of  clerk  for  the  motion,  and  for  over- 
ruling the  motion  for  a  new  trial,  are  defendant's  costs.  Btaiom  \, 
Staie,  135. 

2.  Jtuftic^n  warrant.  Fee  for  exeeutifkg.  The  fee  of  an  officer  for  execut- 
ing a  justice's  criminal  warrant  is  regulated  by  the  new  Code,  sec- 
tion 5316,  sub-section  1.    Id. 

3.  "  Guarding  prisoner  to  jail."  No  fee  for.  An  item  in  the  bill  of  costs 
allowed  an  officer  '^  for  guarding  to  jail,"  is  not  warranted,  without 
more.    Id. 

4.  To  whom  alhwed.  The  fees  to  guards  are  allowed  the  officer  in  charge 
of  the  prisoner,  or  a  person  employed  by  that  officer.    Id. 
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^.    The  fees  of  the  sheriff  for  bringing  a  prisoner  from  the  county  in  which 
he   was  tried  to  the  county  in  which  the  Supreme  Court  is  held, 
are  f^overned  by  the  new  Code,  sectiou  5316,  sub-sections  28  and  29. 
Roberson  v.  StcUCy  133. 

6.  Sail  bond.  The  sheriff's  fee  for  taking  a  bail  bond  is  State's  cost, 
and  there  is  no  fee  allowed  the  clerk  for  filing  a  bail  bond.  Parkin- 
son V.  StatCf  132. 

T .  An  order  setting  cause  for  trial,  if  made  by  the  court,  may  be  charged 
for,  but  if  the  order  amounts  also  to  a  continuance  to  the  day  set, 
there  is  only  one  fee.    Id, 

FUTURES,  DEALING  IN. 
See  Criminai.  Law. 

GARNISHMENT. 

See  Railroads. 

GUARDIAN  AND  WARD. 

1.  Heal  €8t(it£  of  ward.  Purchase  of,  by  guardian.  A  guardian  may  buy 
the  real  estate  of  his  ward  if  he  do  so  fairly  and  in  good  faith,  and 
there  is  no  inadequacy  of  consideration  or  suspicion  upon  his  con- 
duct.    Crump,  Ex  parte,  733. 

2.  Same.  Sam£.  If  a  guardian  bid  in  at  public  auction  the  real  estate 
of  his  ward,  at  a  price  connirlerably  less  than  the  value  placed  upon 
the  land  by  commlH^ioners,  he  should  be  required  to  show  that  the 
price  paid  is  reasonable,  before  the  sale  can  stand.     Id, 

GUARDS. 
See  Fkes. 

HABEAS  CORPUS. 

See  Plkadinos  and  Practice. 

HEIRS 

See  Limitation. 

HIGHWAYS,  REPAIRING. 
See  Railroads. 

homestp:ad. 

2.  Alimaivm  of.  Sale  of  by  widow  olone.  Section  2114  of  Code,  The  amend- 

fUfiit  tti  sect  ion  2114  of  the  Code  confers  a  power  and  interest  to  the 

horoeetcMii  upon  the  widow  and  children.     In  neither  is  there  the 

power  of  disposition  without  consent  of  all.  Abandonment  or  sale  by 

41»— VOL.    16. 
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one  can  not  destroy  the  rights  of  the  others.  Upon  death  of '  i 
hand  the  homestead  is  complete  in  the  children,  and  a  Rale  bj  : 
widow  is  a  nullity.    Shelton  v.  Hunt^  470. 

2.  Reversi&Msry  interest.  Under  the  act  of  1879,  the  lands  of  a  Jeli 
may  be  sold  subject  to  the  right  of  homestead.  FlaU  v.  Stadier  A  0 
371. 

HUSBAND  AND  WIFE. 

See  Separate  Estate;    Chakceby    Plbadinqs    A2<rj>    PBACnrt 
Dower. 

1.  Deed  by  hiuband  to  wife  and  children,  A  deed  by  a  h  usband  h> .  ^ 
wife  and  children,  which  recites  that  it  is  made  by  the  hosl^i 
of  the  one  part  and  his  wife  and  children  of  the  other  pan.  tl 
conveys  land  to  the  wife  by  name  and  his  children,  '*  their  heirs  r.  | 
assigns  forever,"  passes  a  present  estate  to  the  wife  and  the  then  L^ 
ing  children  as  tenants  in  common.     Livingston  v.  Livinffsicn,  448 

2.  Deed  of  gift.  Construction,  A  conveyance  by  ahusbaad  to  hi£  v!^: 
certain  land  in  fee,  and  certain  personalty  absolutely,  contAink^ 
following  clause:  ^^This  deed  of  gift  is  made  for  the  puiy^- 
providing  a  home  and  subsistence  for  my  paid  wife  and  tv^cti- 
dren  now  living,  and  any  children  which  may  hereafter  be  ber-^ 
in  lawful  wedlock  of  me  and  my  said  wife."  Held,  that  the  chilc.v- 
took  only  a  right  to  participate  in  the  use  and  income  of  the  pr<; 
erty  while  members  of  the  family  during  the  life  of  the  wife,  al 
that  upon  her  death  without  heirs  the  husband  was  entitled  to  c&- 
personalty  jure  maritij  and  inherited  the  realty  under  the  Code,  9«^ 
tion  2422.     AlUn  v.  Wedbrook,  251. 

INFANT. 

Testimony  of.  Informaiion  concerning  age.  A  defendant  in  a  sutt  who  Re- 
lies upon  the  defense  of  infancy,  is  a  competent  witnees  to  ptcrt 
his  own  age,  and  it  is  no  objection  to  his  testimony  that  he  <^ 
tained  the  information  as  to  the  dny  of  his  birth  from  his  mothr:. 
who  is  living  in  the  county  in  which  the  suit  is  tried.  Pearoe  t.  K-- 
zer,  521. 

INSOLVENT  ESTATES. 

See  Pleadikos  and  Practice. 

INSURANCE  MONEY. 

The  right  of  administrator  to  coUeet.  The  statute  exempting  monet  col- 
lected on  the  insurance  policies  of  a  dead  man  from  liability  for 
debt,  does  not  affect  the  right  of  the  administrator  to  ooUect  it,  nor 
the  liability  of  himself  and  sureties  to  account  for  it.  Stole  r.  i"* 
dtrsonj  321. 
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VENTORY. 
See  Assignment,  Genebai^. 

l.:r?^ VESTMENT  IN  REAL  ESTATE. 
See  Trust  Funds. 

JXJRISDICTION. 

See  Bill  op  Exceptions;  Supreme  Court  Practice;  Chancery 
Pleadings  and  Practice.' 

In  a  collateral  attack  upon  the  proceedings  of  a  court  of  general  ju- 
risdiction, it  is  not  necessarj  that  the  jurisdictional  facts  should 
affirmatively  appear  upon  the  face  of  the  record ;  it  is  sufficient  if 
the  record,  with  its  legal  intendments  and  presumptions,  shows  these 
facts.     Pope  v.  Hcarisonf  82. 

jrUBY  DOCKET. 

Catue  placed  upon.  Bequest  for  jury.  Waiver  of.  Judgment  was  obtained 
before  a  justice,  an  appeal  taken  and  the  case  put  on  the  jury  docket. 
The  caune  was  finally  carried  to  the  Supreme  Court  and  remanded. 
It  was  again  put  on  the  jury  docket,  and  at  the  second  trial  defend- 
ant below  moved  to  transfer  it  to  the  non-jury  docket,  because  the 
records  did  not  show  any  request  had  been  made  for  a  jury.  The  ap- 
plication was  refused.  Held^  that  no  objection  having  been  made 
at  the  first  trial  to  the  cause  being  placed  upon  the  jury  docket, 
all  exceptions  were  thereby  waived,  and  the  application  was  cor- 
rectly refused,     BaUroad  Company  v.  7}rent,  419. 

JURY,  DEMAND  FOR. 

To  whom  made,  Becord  ofdemaind.  What  sufficient.  An  oral  demand  on 
the  clerk  to  place  .a  cause  on  the  jury  docket  is  sufficient,  and  his 
entry  of  the  cause  on  one  docket  or  the  other  is  a  sufficient  record 
of  what  he  has  done.    BaUroad  Cbmpony.v.  Chross,  720. 

JUSTICE  OF  THE  PEACE. 

See  Execution;  Constitutional  Law. 

LAPSE  OF  TIME. 
See  Action. 

LESSEES. 

See  Constitutional  Law. 

LIBEL. 

See  Pleadings  and  Practice;  Criminal  Law. 

LIFE  TENANT. 
See  Taxes. 
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LIMITATIONS,  STATUTE  OF. 
See  Seductiok. 

1.  When  it  begina  to  run.    Sureties.    The  statute  of  limitatioiis  be^in  i 
ran  against  sureties  from  the  payment  of  the  judgment,   wlxi3  not  fr  ii 
the  rendition  thereof.     Glow  v.  WiUiams^  697. 

2.  Proeets,     Want  of  proper  party.    Until  there  is  a  proper  part  v  a^in=r 
whom  prooefw  can  issue,  the  statute  does  not  begin  to  run.       Jd^ 

8.  Legal  and  editable  estates,  Wfien  both  barred.  If  an  estate  in  :<^ 
is  vested  in  a  trustee,  and  adveme  possession  is  taken  and  hek 
against  him  for  seven  years,  the  legal  estate  of  the  trustee  is  bam-d 
and  consequently  the  estate  of  the  cestui  qu£  trust  is  also  barred.  W"-^- 
v/ard  V.  BorOf  678. 

4.  Heirs,  Administrators.  Section  3119  of  Code  protects  heirs  and  <ii- 
tributees  as  well  as  personal  representatives.  It  extinguishes  rhe 
right  to  proceed  against  the  estate  of  a  decedent  after  the  expiration 
of  seven  years  from  his  death  in  all  cases  to  which  its  terms  are  ap- 
plicable.   Sigter  y.  Vaughan^  346. 

LOSS  OF  BAGGAGE, 
See  Railroads. 

MANDAMUS. 

See  Criminal  Law. 

MARRIED  WOMEN. 

1.  Property  of.    Sale  Jor  tares.     Power  to  sell.    If  real  estate  in  which  a 

mother,  who  is  a  married  woman,  and  her  children,  who  are  infants 
are  jointly  interested  is  about  to  be  sold  for  taxes  which  they  can  not 
otherwise  pay,  it  wouU^  be  a  good  ground  for  selling  the  property  a» 
manifestly  to  their  interest,  either  under  the  statute,  or  the  inherent 
powers  of  a  court  of  equity.     Greenlaw  v.  Greenlaw^  435. 

2,  Parlies  under  disability.  Sale  of  land  of.  Compliance  xvith  the  tiaiuk^ 
Acquiescence  in  irregularities.  It  is  the  duty  of  parties  to  comply  with 
the  terms  of  the  statute  prescribing  the  mode  of  proceedings  in  ap- 
licatlon  for  the  sale  of  lauds  of  persons  under  disability,  and  it  is 
the  duty  of  the  court  below  to  see  that  these  requirements  are  strictly 
complied  with,  but,  if  the  court  have  jurisdiction  of  the  parties  and 
the  subject-matter,  a  purchaser  under  a  decree  in  the  cause  will, 
by  the  express  terms  of  the  statute,  acquire  a  good  title,  notwith- 
standing the  failure  of  the  parties  and  the  court  below  to  follow  the 
statute  strictly,  the  parties  acquiepcing  in  the  proceedings.     Id. 
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-VSTER  AND  SERVANT. 

L  .  RightA  and  remedies,  A  master  has  no  right  to  enforce  his  commands 
upon  his  servant  or  employe  by  the  use  of  force  or  personal  chastisd- 
ment.  His  remedies  for  any  dereliction  or  breach  of  contract  are 
either  to  bring  action  against  the  employe  or  discharge  him.  TvnkU 
V.  ThaiivaMf  503. 

■ 

2.  LhUy  to  furnish  suitable  tools.  Youth  and  in^perience  of  employe.  It  is 
the  duty  of  the  master  to  furnish  his  employe  with  suitable  tools 
for  the  performance  of  the  duties  to  which  he  may  be  assigned,  and 
to  give  such  instructions  to  a  youthful  and  inexperienced  employe 
as  would  enable  him,  with  the  exercise  of  ordinary  care,  to  perform 
the  duties  of  his  employment  with  safety  to  himself.  Whitdaw  V. 
Railroad  Company ^  391 . 

MISNOMER. 

See  Charitable  Devise. 

MORTALITY  TABLES. 

See  EviDENCJE. 

MORTGAGE. 

See  Trust  Funds;  Assignment,  General. 

NEGLIQEXCE. 

See  Carrier  of  Passengers. 

1.  Remedy  for  injury  caused  by.    Damages.    The  law  furnishes  every  per- 

son a  remedy  by  civil  action,  to  recover  damages  for  injuries  re- 
sulting to  him  from  the  negligence  of  another,  even  though  such 
injury  was  accidental.    KnoU  v.  Wagnery  481. 

2.  Defense.  To  constitute  a  valid  defense  in  such  cases,  the  injury  must 
be  shown  to  have  resulted  from  one  controlling  superior  agency,  and 
without  defendant's  fault.     Id. 

NOTICE. 

See  Trust  Funds;  Common  Carrier. 

NUISANCE. 

See  Criminal  It  aw. 

OFFICIAL  BOND. 

See  Estoppel. 

PAYMENT,  APPROPRIATION, 

See  Contract,  Marriage. 

PENITENTIARY. 

See  Constitutional  Law. 
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PLEADI NGS  AND  PRACTICE. 
See  JuBT  Docket. 

1.  AppecU,  New  trioL  Affidavits,  Affidavits  submitted  to  the  court  be- 
low in  partial  support  of  a  motion  for  a  new  trial,  but  which  are  not 
properly  authenticated  in  the  record  transmitted  to  the  appellate 
court,  must  be  disregarded  hy  the  latter.  Springer  Tnuportation  Com- 
pany  y.  Smiihf  498. 

2.  Sa$ne.  Verdict,  Evidence.  When  the  record  discloses  any  competent 
eyidence  tending  to  support  a  general  verdict,  that  verdict  will  not 
be  disturbed  on  appeal.    Id. 

3.  Damages.  JPUading,  Contract  of  ooariage.  Assault.  Where  a  decla- 
ration is  framed  in  two  counts,  one  on  a  contract  for  common  car- 
riage, and  the  other  for  personal  assault,  a  recovery  ou  the  first  count 
entitles  the  plaintiff  to  actual  damages  only.    Id. 

4.  Same,  Exemplary,   Tertfi.   Exemplary  damages  are  only  recoverable  in 

actions  for  tort,  and  where  the  transaction  involves  fraud,  malice, 
oppression  or  gross  negligence.    Id, 

5.  New  trial.  When  given  for  excessive  damages,  A  new  trial  will  not 
be  awarded  upon  the  ground  of  ezoessive  damages,  uuless  the  dam- 
ages are  so  large  as  to  evidence  passion  or  prejudice  on  part  of  the 
jury.     Tinkle  v.  Dunivanty  603. 

6«  Same.  Tampering  wUh  juror.  If  a  juror  is  tampered  with  by  a  party 
interested  in  the  result  of  a  suit,  and  the  same  is  known  to  the  op- 
posing counsel,  either  before  the  selection  of  the  said  juror  to  try  the 
case,  or  before  the  introduction  of  any  testimony,  a  new  trial  will 
not  be  granted.  The  objection  should  be  made  when  the  jury  is  em- 
panelled, or  as  soon  thereafter  as  the  counsel  are  apprised  of  the 
fact.    Id, 

Same,  Verdict.  A  verdict  is  not  vitiated  by  the  fact  that  each  juror 
put  on  paper  the  amount  of  damages  he  was  willing  to  award,  and 
the  sum  divided  by  twelve,  the  result  being  the  amount  given  in  the 
verdict,  provided  no  previous  agreement  had  been  made  to  abide  the 
result  thus  obtained.  A  new  trial  will  not  be  awarded  upon  this 
account.    Id, 

8.  Affidavit.  Certifioatt  <rf  justice.  No  certificate  is  necessary  at  the  close 
of  an  affidavit  upon  which  a  warrant  is  issued,  that  said  affidavit 
waa  sworn  to  and  subscribed  before  a  justice.    Fry  v.  Tippettj  516. 

9.  Pteas.  Motion  to  strike  out.  The  Code,  section  3594  (M.  &  V.),  pro- 
vides that  a  plea  may  be  stricken  out,  upon  motion,  if  bad,  for  *' du- 
plicity," "prolixity,"  "  irrelevancy,"  etc.,  and  it  is  error  to  strikeout 
a  plea  without  the  assignment  of  one  of  these  reasons.     Id. 
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10.  InsolverU  estates.     Claims  against.    Appeal.    Claims  against   infolvent 

estates  must  be  first  adjudicated  by  the  clerk  of  the  probate  court 
and  from  his  decision  an  appeal  lies  directly  to  the  circuit  court. 
England  v.  Pearsmi,  443. 

11.  Probate  Judge.  Beview  hy^  of  action  of  elerk.  The  probate  judge  has 
no  jurisdiction  to  review  the  action  of  the  clerk,  that  authority  being 
vested  exclusively  in  the  circuit  court,  with  a  right  of  appeal  to  the 
Supreme  Court.     Id. 

12.  County  court  Appeal.  Final  judgment.  The  county  court  and  county 
judge  are  not  authorized  to  grant  an  appeal  in  causes  of  an  equita- 
ble nature,  under  the  Code,  sec.  3157,  but  only  where  the  judgment 
or  decree  are  final.    Burton  v.  Woods^  260. 

13.  Alias  process.  Issuance  of  by  clerk.  No  order  of  the  court  is  neces- 
sary to  duthorizfc  the  clerk  to  issue  pluries  summons;  the  plaintiff  is 
entitled  to  same  as  a  matter  of  right,  and*  the  clerk  issues  same  as  a 
matter  of  course.     Cherry  v.  Insurance  Company,  292. 

14.  Discontinuance.  Action  of  court.  The  action  of  the  court  upon  the 
question  of  discontinuance  is  necessary  to  terminate  a  suit.    Id. 

15.  Written  opinion  by  court.  Bequest  for,  A  request  that  the  court  **  as- 
sign and  give  an  opinion  showing  the  concJosions  of  fact  and  law 
upon  which  judgment  of  the  court  is  based,''  should  be  made  upon 
the  trial  of  the  cause,  or  elsQ  it  will  not  avail.     Parham  v.  Gibbs,  296. 

16.  Judgment  for  libeL  Merging  of  the  tort.  It  becomes  a  debt.  Recovery 
of  a  judgment  for  libel,  merges  the  tort  which  is  the  foundation  of 
the  action  in  the  judgment,  and  it  thus  becomes  a  debt.  Akers  Y. 
AkerSf  7. 

17.  Appeal  in  nature  of  a  vnHt  of  error.  Effect  of.  An  appeal,  in  the  na- 
ture of  a  writ  of  error,  from  the  circuit  court  suspends,  but  does 
not  vacate,  the  judgment  below.    Id, 

18.  Bevivor.  Against  whom  it  may  be  had.  A  revivor  may  be  had  against 
the  personal  representative  of  a  deceased  person  against  whom  a 
judgment  for  libel  has  been  recovered.     Id. 

19.  Judgment  for  libel.  Beversal  of.  Effect  upon  the  nature  of  the  demand. 
Death  of  torong-doer.  A  reversal  of  a  judgment  for  libel  restores  the 
demand  to  its  original  character,  and  the  death  of  the  wrong-doer 
abates  the  suit  as  though  no  judgment  had  been  obtained.     Id. 

20.  Appeal  in  error.  Presumption  an  to  facts  found  by  the  court  below.  Where 
the  testimony  is  ample  to  siistain  the  contention  of  either  party, 
the  finding  of  the  trial  judge  or  jury  is  conclusive,  unless  error  of  law 
has  intervened.    Stanley  v.  Donoho,  492. 
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21.  Judgments,     Must  he  reduced  to  writing.     When.    The   Code,   B^ctioB 

2673  (M.  &  v.), provides  thai  "upon  the  trial  of  a  qaestion  of  fact 
by  the  court,  thedecision,  if  requested  by  either  party,  shall  be  given 
in  writing,  stating  the  facts  found  and  the  conclusions  thereon,  which 
shall  constitute  part  of  the  record."  A  failure  to  do  this,  if  the  re- 
quest is  made  before  the  rendition  of  the  judgment,  is  ground  for 
reversal.    Id. 

22.  Habeas  eorpuB,  Appeal,  An  appeal  in  error  or  writ  of  error  %rill  not 
lie  for  the  revision  in  this  court  of  the  order  or  judgment  of  the  cir- 
cuit court  or  the  judge  thereof  upon  a  writ  of  habeas  corpus.  StaUy  er 
rel.y  Karr,  v.  Thzing  District  of  Shelby  Oouniy^  240, 

23.  Same,     Certiorari,    8ince  the  adoption  of  the  Code,  the  proceed ii^ 

upon  a  writ  of  habeas  corpus^  whether  had  before  the  judge  at  cham- 
bers or  in  open  court,  are  made  matters  of  record,  and  may  be  broagfat 
into  this  court  for  revision  by  the  writ  of  certiorari.     Id. 

24.  Certioi-ari.    The  writ  of  certiorari  is  not  a  writ  of  course,  bat  eubjecl 
to  the  sound  discretion  of  the  judge  or  court  to  whom  the  applicaCfoo 
is  made.    Id. 

25.  Habeas  corpus.  Void  and  voidable  sentence,  A  writ  of  habeas  eorpMS 
only  lies,  on  behalf  of  a  person  imprisoned  under  judicial  authority, 
when  the  sentence  is  void,  not  merely  voidable,  or  the  term  of  im- 
prisonment has  expired.    Id. 

26.  Municipal  corporaiion.  The  Taxing  District  of  Shelby  county  is  s 
municipal  corporation,  and  the  president  of  it^  board  clothed  with 
authoriiy  to  try  persons  for  violations  of  the  municipal  ordinanoes, 
and  punish  them  by  fines  and  penalties,  and  by  imprisonment  and 
labor  within  and  without  the  work-house  in  default  of  the  pay- 
ment of  the  fines  imposed;  proceedings  for  the  violation  of  the  mu- 
nicipal ordinances  are  not  State  prosecutions,  nor  is  a  judgment 
therein  a  bar  to  a  prosecution  for  an  offense  against  the  State  com- 
mitted bv  the  same  act.     Id. 

27.  Negligence.  Pleading,  Injury  to  servami.  If  in  an  action  against  a 
railroad  company  for  an  injury  to  the  plaintifi^'s  eyes  by  a  fragment 
of  steel  struck  ofi  by  him  in  working  on  an  engine  with  a  cold  chiseli 
the  declaration  fails  to  aver  any  fact  tending  to  show  that  he  was 
not  rightfully  put  at  the  particular  work,  or  that  the  cutting  of  steel 
with  a  cold  chisel  was  not  such  work  as  an  employe  of  the  plain- 
tiff's age  and  experience  might  be  employed  at,  the  declaration 
would  be  fatally  defective  on  demurrer.  WhUektv}  v.  BaUroad  Com- 
pany ^  391. 
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"28.  Injury  to  servant,  A  declaration,  therefore,  would  be  good  on  de- 
murrer, which  averred  that  the  plaintiff,  a  youth  of  about  nineteen 
years  of  age,  had  never  in  fact  been  employed  in  the  particular 
work  in  the  doing  of  which  the  injury  sued  for  was  incurred,  and 
was  ignorant  of  the  proper  tools  to  perform  the  work  with  safety, 
was  not  instructed  by  the  defendant  as  to  the  danger  of  the  work, 
nor  furnished  with  suitable  tools  to  do  the  work.    Id. 

X>OLICEMAN. 

See  Cbiminal  Law. 

PRESUMPTION. 

See  Wards,  Lands  of. 

PRINCIPAL  AND  AGENT. 

LiabUity  of  principal,.  Where  an  agent  who  is  acting  in  good  faith 
and  without  fault,  in  proper  service  of  his  principal,  is  subjected  to 
expense,  or  is  sued  on  a  contract  made  by  him,  or  for  an  act  done 
pursuant  to  his  authority,  the  principal  is  bound  to  indemnify  and 
reimburse  him  for  the  expense.     CUirk  v.  Jonea^  351. 

PRIVILEGED  COMMUNICATIONS. 
See  Criminal  Law.    ' 

PROBATE  JUDGE. 

See  Pleadings  and  Practice. 

PROTEST  AND  NOTICE. 
See  Bills  and  Notss. 

PURCHASER,  BONA  FIDE. 
See  Sale  of  Goods. 

RAILROADS. 

See  Pleadings  and  Practice;    Master  and  Servant;  Taxa- 
tion. 

1  Stock  killed  by.  Aseodation  to  seewe  compensatum  for.  Section  2450  of 
Code,  The  formation  of  an  association  to  secure  reasonable  compen- 
sation for  the  unlawful  killing  or  damaging,  by  a  railroad  company, 
of  stock  belonging  to  the  members  of  said  associatiou,  and  in  case  of 
refusal  by  the  company  to  pay  same,  to  appeal  to  the  courts  and 
jointly  to  pay  all  expenses  of  the  litigation,  including  the  fees  of 
attorneys,  is  not  violative  of  section  2450,  new  Code.  Bailroad  Com- 
pany V.  Etheridge,  398. 

2.  Repairing  of  highways.  The  conditions  of  a  charter  which  require  a 
railroad  company,  in  constructing  its  lines,  ''to  leave  the  streams, 
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streets,  highways,  etc.,  in  their  former  condition,"  does  not  obligate 
the  company  to  keep  the  roads,  etc.,  in  repair.  Bailroad  Qympany  t. 
SUsUy  300. 

3.  CorporaiioM,  Chartered  in  two  Slatea,  Where  autf  may  he  brought.  The 
summons  in  this  case  is  issued  against  the  Mississippi  &  Tenn<^ 
see  Railroad  Company  generally,  but  the  declaration  is  against  the 
company  as  a  corporation  chartered  under  the  laws  of  Tennessee.  Ko 
objection  was  made  that  a  corporation  chartered  in  Tennessee  could 
not  be  sued  for  the  result  of  an  accident  in  Mississippi.  It  was  con- 
tended in  the  Supreme  Court  that  the  road  was  also  incorporated  in 
the  State  of  Mississippi,  and  that  the  action  should  have  been  against 
that  corporation  and  not  against  the  Tennessee  one.  HM^  that  as 
the  officers  of  the  company  are  the  same  for  both  States,  and  the 
ticket  of  the  plaintiff  was  not  a  coupon  ticket,  but  a  single  one,  thai 
the  contract  must  be  treated  as  that  of  each  company,  upon  which 
either  might  be  sued.    Bailroad  Company  v.  Ayres^  725. 

4.  Common  etmrrier.     Baggage.     Wearing  appareL    C.  purchased  for  him- 
self and  wife  a  through  ticket  over  several  connecting  lines  of  rail- 
roads and  signed  a  contract  attached,  in  which  were  the  folloviDg 
terms:     First.     "In  selling  this  ticket  this  company  acts  as  agent 
and  is  not  responsible  beyond  its  own  line.''    Seventh.  **^one  ot 
the  companies  represented  in  this  ticket  will  assume  any  liabilUy 
on  baggage  except  for  wearing  apparel,  and  then  only  for  a  sum  not 
exceeding  one  hundred  dollars."    The  trunk  of  Mrs.  C.  was  robbed^ 
containing  wearing  apparel,  including  a  watch  and  chain  and  a  ^&- 
mond  pin.     Trunk  was  transferred  in  good  condition  from  defendant 
company  to  the  connecting  road.     Held:    First,  that  the  first  item 
in  the  contract  had  reference  alone  to  personal  injuries.     Second, 
that  the  first  company  was  liable  for  the  loss  of  baggage  in  case  of  a 
through  ticket.    Third,  that  common  carriers  can  not  limit  their  lia- 
bility or  protect  themselves  in  any  manner  against  the  consequences 
of  their  own  negligence,  or  the  negligence  of  their  agents.     Foarth, 
that  the  watch  and  chain  and  diamond  pin,  under  the  facts  of  this 
case,  wer«*  wearing  apparel.    It  is  impossible  to  prescribe  any  defi- 
nite rule  in  respect  to  what  shall  be  deemed  baggage.     It  certainly 
includes  articles  of  nece^^ily  and  personal  convenience  usually  car- 
ried by  passengers  for  their  personal  use,  and  these  depend  upon  the 
habits,  tastes  and  resources  of  the  passenger.  Coward  and  wife  v.  Baii- 
road  Company^  225. 

5.  Loss  of  baggage.  Liability  for.  K.  purchased  a  railroad,  ticket^  and 
also  a  Pullman  car  ticket,  over  the  Louisville  &  Nashville  Railroad, 
from  Cincinnati  to  Memphis.  The  Pullman  car  ticket  had  printed 
upon  its  face,  "  wearing  apparel  or  baggage  placed  in  the  car  will  be 
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entirely  at  the  risk  of  the  owners."  K.  turned  his  valise  over,  on 
entering  the  Pullman  car,  to  the  porter.  At  G.  the  valise  was  missed 
and  could  not  be  found.  Held,  first,  the  railroad  company  was  liable 
for  loss  of  the  valise;  second,  no  contract  with  the  Pullman  car  com- 
pany could  relieve  the  railroad  company  from  such  liability ;  third^ 
in  a  suit  against  the  railroad  company  alone,  the  condition  printed 
on  the  Pullman  car  ticket  would  have  no  bearing  on  the  case.  Bail- 
road  Company  v.  Kaizenbergery  380. 

6.  Cfftartered  by  two  States.  Where  it  may  be  gamidieed,  A  railroad  company^ 
chartered  both  by  this  State  and  the  State  of  Alabama,  and  having 

offices  and  officers  in  this  State  for  the  whole  road,  may  be  gar- 
nisheed  in  this  State  for  wages  due  by  it  to  an  employe  residing 
and  employed  in  the  State  of  Alabama.  Holland  v.  Bailroad  Covn- 
pany,  414. 

7.  Query,  Attaehtnent  by  garnishment.  Order  of  pvhlication.  Exemption 
law.  State  of  debtor.  Quere^  whether  the  plaintiff  in  a  suit  of  attach- 
ment by  garnishment  is  not  entitled  to  an  order  of  publication  for 
the  debtor,  even  if  the  facts  stated  in  the  garnishee's  answer  are 
not  sufficient  to  charge  him.  Qu^re,  also,  whether  the  garnishee  may,, 
or  should,  plead  the  exemption  allowed  by  the  law  of  another  State 
where  the  debtor  resides.    Id. 

8.  Evidence.  Damages.  Measure  of.  Suit  brought  to  recover  damages 
for  injury  to  horses  shipped  by  rail  from  St.  Louis  to  Stanton.  The 
owner,  for  two  days,  refused  to  receive  the  horses  at  8.,  owing  to- 
some  extra  charges.  The  plaintiff  was  allowed  to  show  the  cost  of 
the  keeping  of  the  horses  for  the  two  days  in  computing  the  dam- 
ages. Heldj  that  this  was  improperly  admitted.  The  measure  of 
damages  was  the  injury  sustained  up  to  the  time  the  horses  were 
received  at  S.,  and  no  expense  thereafter  incurred  could  be  prop- 
erly charged  to  defendants.     Bailroad  Company  v.  Trent^  419. 

9.  Assessment  by  chairman  of  county  court.    The  trustee  of  the  county  is 

the  proper  officer,  under  the  act  of  1879,  chapter  79,  and  subsequent 
acts  amendatury  thereof,  to  assess  for  county  taxation  the  property 
of  a  railroad  company  which  the  State  assessors  have  omitted  to 
assess;  and,  upon  the  company  disputing  his  assessment,  the  assess- 
ment of  the  chairman  of  the  county  court  will  be  binding,  if  made 
at  the  proper  time,  and  sustained  by  proof.  iCaiiroad  Company  v.  Lau- 
derdale County,  688. 

REGISTRATION  LAWS. 

When  a  deed  is  acknowledged  and  noted  for  registration  ''  on  a  certain 
day,  and  is  subsequently  registered,  the  registration  takes  effect  from 
the  date  the  deed  was  noted  for  registration."  Woodward  v.  Boro,  678.^ 
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Iteport  of,  Excepiiom  to.  Exceptions  to  the  report  of  the  coart  of  Ref- 
erees will  not  be  noticed  unless  filed  in  strict  conformity  to  the  act 
creating  that  court.     Mayor ,  etc,,  of  Huntingdon  v.  MuUins^  738. 

REFORMATION  OF  DEED. 
See  Chancery  Jurisdictiok. 

RENTS. 

See  Tenants  in  Common  ;  Contract. 

REPAIR  OF  STREETS. 
See  Taxing  Districts. 

REPLEVIN. 

Detention  of  property  by  writ  of.  Measure  of  damages.  How  eatimaied.  The 
loeasure  of  damages,  when  property  is  wrongfully  taken  from  one's 
possession  by  a  writ  of  replevin,  is  the  value  of  the  use  of  sach  prop- 
erty  during  itn  detention,  to  be  estimated  by  the  ordinary  market 
price  of  the  u»e  of  such  property.     Stanley  v.  Donoho^  492. 

REVERSIONARY  INTEREST. 
See  Homestead. 

REVIVOR. 

See  Pleadings  and  Practice. 

RIGHT  OF  WAY. 

See  Eminent  Domain. 

RUNNING  ACCOUNTS. 

See  Contract,  Marriage. 

SALE  OF  GOODS. 

1.  Poiver  to  resell.  SuihveTidee.  Title  of.  A  conditional  sale  of  a  retail 
stock  of  goods,  with  an  unlimited  power  in  the  vendee  to  resell,  en- 
ables the  latter  to  give  to  a  bona  fide  sub-vendee  a  good  title  as 
against  the  original  vendor.     Wilder  &  Co.  v.  Wilson^  548. 

2.  Same.  Bona  fide  purchaser.  A  wholesale  firm  sold  a  retail  stock 
of  drugs  and  fixtures  to  a  purchaser  partly  for  cash  and  partlj 
on  time,  reserving  the  title  until  the  price  was  fully  paid^  but 
with  power  in  the  vendee  to  resell  and  control  the  proceeds,  and 
without  any  understanding  as  to  whether  the  vendee  should  sell 
at  wholesale  or  retail,  although  the  parties  may  have  contemplated 
that  the  goods  would  be  retailed;  the  vendee  proceeded  to  dis- 
pose of  the  drugs  by  retail,  adding  to  his  stock  from  time  to  time, 
until  only  a  small   remnant   of  the   original   purchase  remained, 
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when  he  sold  this  remnant,  together  with  the  fixtures  and  new  stocky 
to  a  boTia  fide  purchaBer.  Hdd,  that  the  latter  acquired  a  good  title 
as  against  the  original  vendor.    Id, 

3.  Quere.  ConditioTiai  sale.  Public  policy.  Quere,  whether  a  conditional 
sale  of  a  stock  of  goods,  reserving  title  in  the  vendor,  hut  giving  the 
vendee  an  unlimited  power  to  dell,  would  not  be  so  inconsistent  in 
its  terms,  and  so  contrary  to  public  policy,  as  to  render  the  condi- 
tion void?    Id. 

SALE  OF  LAND  TO  PAY  DEBTS. 

See  Chancery  Pleadinqs  and  Practice. 

SAVINGS  BANK. 

See  Tax  ;  Privilege. 

SEARCH  WAREANT. 
See  C08T8. 

SEDUCTION. 

1.  What  M.  iSednction  is  the  act  of  overcoming  the  chastity  of  a  female 
by  artifice,  flattery  or  promises.     Franklin  v.  Me^^orklty  609. 

2.  Statute  of  limitations.     Begins  to  run.     When.     The  offense  is  complete 

and  a  cause  of  action  accrues  and  the  statute  of  limitations  becomes 
operative  thereon  with  the  first  act  of  sexual  intercourse.     Id. 

3.  Measure  of  damages.  Pramiae  of  marriage.  No  promise  of  marriage  is 
essential  to  the  completion  of  the  offense,  but  such  promise  may  be 
proved  in  aggravation  of  damages.    Id. 

4.  Parent  and  ehild.  Lops  of  serviee.  At  the  common  law,  and  the  same 
rule  prevails  in  Tennessee,  a  father  m  ly  recover  damages  for  the  se- 
duction of  his  minor  daughter,  without  either  proving  or  pleading 
the  loss  of  her  services.    Id. 

SEP  ABATE  ESTATE. 

1.  Trustee.  A  trnstee  having  the  legal  title  may  dispopc  of  the  prop- 
erty so  MR  to  defeat  the  rights  of  the  cestui  que  frmd  tn  a  bona  fide  pur- 
chaser, for  valuable  consideration,  without  not  ire  of  the  trust.  Stew- 
art V.  Greenfield  and  vnfey  13. 

2.  Notice  to  agent.  But  where  one  deals  ihroup^li  an  agent,  with  the 
trustee  of  a  married  woman,  and  the  agc^nt  fenowf*  the  transaction 
involves  property  of  the  married  womnn,  her  rights  wiH  be  pro- 
tected.    Id. 

3.  Curtesy.  When  it  doos  not  attach  to  wiJe^K  »<jKirafe  estate.  "Where  a 
testator  devisee  re.A  estate  to  his  daughters  fnr  iheirsolo  and  separate 
use,  to  pass  at  their  death  directly  to  th<  ir  fhildn-n,  tht*  daughters' 
husbands  are  not  entitled  to  curtesy.     iSiovall  v.  Av.^tin,  700. 
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SHERIFF. 
See  Fees. 

SHERIFF'S  RETURN. 

1.  Explanation  qf^  by  parol  evidence,  A  sheriff's  testimony  in  explana- 
tion of  what  was  meant  by  his  return  is  competent  and  properly  ad- 
mitted when  it  does  not  contradict  such  return.  Leonard  ▼.  G'SetU^ 
168. 

2.  When  complete.  A  sheriff's  sale  is  complete  when  his  retam  apon  the 
order  of  sale  shows  that  the  creditors  bid  the  amount  of  their  debt 
and  costs,  and  that  the  costs  were  paid  to  him  by  them,  allhoiigb 
the  sheriff  may  have  failed  to  pay  the  costs  over  to  the  clerk  of  the 
court.    Strong  v.  Bairdy  600. 

STATUTE. 

1.  Part  void.    Effect  on  residue.     Where  only  a  part  of  a  statute  is  Toid, 

and  the  residue  so  dependent  and  connected  with  the  void  part  that 
it  can  not  be  presumed  that  the  Legislature  would  have  passed  the 
one  without  the  other,  then  both  are  void.    BurkkoUz  y.  Sbxie^  71. 

2.  Duty  of  the  court.  It  is  the  duty  of  the  court  to  construe  a  statute, 
upon  the  request  of  a  litigant,  so  as  to  guide  the  jury  in  applying 
the  testimony.     OaUaiin  7\ampike  Gompany  v.  State,  36. 

^STATUTES  CONSTRUED. 

Act  of  1866,  chapter  116 119 

"       1869,  chapter  45 US 

"       1875,  chapter  4 141 

«       1879,  chapter  79  401,688 

"       1879.  chapter  171 470 

"       1879,  chapter  28 S42 

"       1881,  chapter  li!l   262 

"       1883,  chapter  251 79 

"      1885,  chapter  8  77 

"       1885,  chapter  158 71 

"       1885,  chapter  58..'. 46 

"      1885,  chapter  27 124 

"      1885,  chapter  23 402 

SUCCESSFUL  PARTY. 
See  C06TB. 

SUIT  BY  STATE  AND  COUNTY. 

Authority  for.  A  bill  filed  on  behalf  of  the  State  and  county,  signed 
by  the  attorney-general  for  the  State  and  counsel  for  the  county, 
is  evidence  sufficient  of  its  being  authorized  by  the  State  andcoanty. 
State  and  Davidson  County  v.  Hirnch  Bros.,  40. 
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SUNDAY. 

See  Criminal  Law. 

SUPREME  COURT  PRACTICE. 

1.  Jurisdiction.  Want  of.  DismiaaaL  The  Supreme  Court  will  not  dis- 
miss for  want  of  jurisdiction  of  the  8ubject-matter,tunle88  exception 
has  been  taken  below.     Campbell  v.  Railroad  Company y  270. 

'2.  Obfeeticn  taken  after  judgment.  Where  it  is  evident  that  an  objection, 
taken  after  verdict  and  judgment,  could  have  been  cured  if  made 
before  verdict  and  judgment,  the  Supreme  Court  will  not  reverse.  Id. 

3.  Omisinon  to  prove  fact.  Cause  of.  Remanding  of  case.  Where  this 
court  can  see  from  the  record  that  a  party  has  a  clear  right  to  relief 
if  a  certain  fact  be  efitablished,  and  that  the  omission  to  prove  the 
fact  has  been  occasioned  hy  the  litigation  in  the  court  below  turn- 
ing upon  a  point  which  assumed  the  existence  of  the  fact,  the  cause 
may  be  remanded,  for  the  purpose  of  taking  proof  on  the  fact,  under 
the  Code,  section  3889.  .  Smith  and  wife  v.  Carter  Bros.  A  Co.,  527. 

SURETIES. 

See  Chancery  Pleadings  and  Practice  ;  Limitation  ;  Estoppel. 

I.  Prineipai  and  surety.  Pending  litigation.  Original  surety.  Order  of 
liabiUiy.  A  person  who  becomes  the  surety  of  the  principal  debtor, 
in  the  course  of  legal  proceedings  toi  collect  the  debt,  makes  himself 
liable  before  th^  original  surety  for  the  debt,  or  any  prior  surety  for 
the  debt  after  its  creation,  and,  therefore,  to  an  earlier  surety  in  the 
course  of  the  same  legal  proceedings.    Moore  v.  LassHery  630. 

"2.  Intermediate  court.  Bond  given  to  bring  cause  into.  Appeal  to  higher 
court.  Effect  upon  surety.  A  surety  in  the  course  of  judicial  pro- 
ceedings at  law  upon  a  bond  given  to  bring  the  case  into  an  in- 
termediate court  for  the  correction  of  errors,  is  only  bound  for  the 
proper  judgment  of  that  court,  and  the  appeal  in  error  of  the  prin- 
cipal to  a  higher  court  by  means  of  a  new  bond,  does  not  make  the 
surety  an  appellant,  but  he  continues  in  court  by  his  bond,  which 
under  the  statute  is  made  a  part  of  the  record,  and  in  liable  thereon 
for  such  judgment  as  the  court  below  should  have  rendered.    Id. 

S.  Certiorari  bond.  Surety  on  appeal  to  circuit  eourt.  Appeal  to  Supreme 
Court.  Surety  of.  Order  of  liability.  As  between  the  surely  on  a  cer- 
tiorari bond  to  bring  a  justice's  judgment  into  the  circuit  court,  and 
the  surety  of  appeal  from  the  circuit  to  the  Supreme  Court,  the 
latter  is  primarily  liable.    Id. 

SURETIES,  RELEASE. 

See  Administrator's  Bond. 
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TAMPERING  WITH  JUROR 
See  Pleabino  akd  Practice. 

TAXATION. 

See  Constitutional  Law  ;  Married  Women. 

1.  AssesaimerU.  County  tax.  Railroads.  Omitted  property.  The  eountjr 
trustee  is  the  proper  officer,  under  the  act  of  1879,  chapter  79,  and 
subsequent  acts  amendatory  thereof,  to  i^ssess  for  county  taxation  the 
property  of  a  railroad  company  which  the  regular  assessors  have 
omitted  to  assess.    Shelby  OouTity  v.  Railroad  Company,  401. 

2.  Appeal  by  covniy.  Revaluation.  If  from  such  aiuiessmeDt  the  connty 
asks  an  appeal  to  the  chairman  of  the  county  court,  that  is  a  suffi- 
cient proceeding,  under  the  statute,  to  entitle  the  company  to  a  re- 
valuation of  the  property  before  the  chairman.    Id. 

3.  Writ  of  certiorari.  And  if  the  trustee,  notwithstanding  the  pro- 
ceeding, issue  a  distress  warrant,  or  its  equivalent,  for  the  collec- 
tion of  the  taxes,  the  company  may  take  the  case  into  the  circait 
court  by  writs  of  certiorari  and  supersedeas,  and  the  judgment  of  this 
court  sustaining  the  assessment  but  quashing  the  warrant  would  be 
final,  requiring  no  remand  of  the  cause,  and  only  a  procedendo  to 
the  chairman  of  the  county  court  to  make  the  revaluation.    Id. 

4.  Act  of  1885,  chapter  23.  The  act  of  1885,  chapter  23,  which  in  suh- 
stance  restricts  the  power  of  tax  collectors,  conferred  by  previous 
acts,  to  assess  omitted  property  to  the  three  years  next  preceding 
the  assessment,  is  not  a  statute  of  limitations,  and  is  proepective 
only,  not  affecting  assessments  made  before  its  passage.     Id^ 

6.  Data  for  taxation.  The  taxes  for  the  years  ante-dating  the  act  of 
1875,  and  amendatory  acts  providing  for  the  assessment  of  rail- 
road 'property  for  purposes  of  taxation  by  a  Board  of  State  Assess- 
ors, may  be  assesf^ed  under  the  general  revenue  laws  of  the  particul&r 
years,  but  the  company,  upon  the  revaluation  by  the  chairman  of  the 
county  court,  may  furnish  all  the  data  railroad  companies  are  re- 
quired to  furnish  the  State  Board.     Id. 

6.  Exietenee  of  property.  It  is  no  objection  to  the  assessment  of  property  as 
of  a  given  date  that  the  property  has  since' then  ceased  to  exist.     Id. 

7.  Certiorari.  There  can  be  no  doubt  of  the  jurisdiction  of  the  cir- 
cuit court  to  bring  before  it,  by  the  writ  of  certiorari,  the  proceed- 
ings touching  the  collection  of  taxes,  and  thereby  test  the  validity  of 
a  distreHS  warrant,  or  the  legality  of  its  issuance;  but  there  is  grave 
doubt  whether  the  writ  can  be  resorted  to  merely  to  correct  a  sup- 
posed error  in  the  valuation  of  property  by  the  assessor  to  whom  the 
duty  is  assigned  by  law,  and  the  writ  will  not  be  considered  as 
filed  for  any  Ruch  purpose  unless  the  case  made  in  the  petition 
clearly  requires  it.    Id. 
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TAX  ATION—  Continued 


8.  The  act  of  1882,  exempted  from  taxation  property  used  for  purposes 
purely  educational,  and  included  property  belonging  to  private 
persons,  used  for  educational  purposes.     Mayor ^  eie.j  of  NaskviUe  v. 


9.  But  the  act  of  1883  exempted  from  taxation  property  belonging  to 
incorporated  institutions  of  learning,  and  not  property  belonging 
to  private  individuals,  though  used  for  educational  purposes.     Id. 

TAXES. 

Life  iencmt.  It  is  the  duty  of  a  life  tenant  to  keep  down  the  taxes  on 
real  estate,  and  a  sale  of  it  for  unpaid  taxes  would  only  reach  the 
life  estate.    Stovall  v.  Austiny  700. 

TAXING  DISTRICT. 

Failure  to   repair  streeta.     Injury  to  property.    The  Taxing  District  of 
Shelby  county  is  not  liable  in  damages  to  a  person  whose  property  is 
injured  by  a  failure  lo  keep  the  streets  in  repair.    WiUiams  v.  Taxing 
I>i8lriet,6Sl, 

TAX,  PRIVILEGE. 

1.  Against  whom  it  is  a  debt,  A  privilege  tax  is  a  debt  against  any  person 

who  carries  on  the  business  charged  therewith,  and  may  be  sued 
for  accordingly.    State  v.  Savings  Bank,  111. 

2.  Accrued  tax.  Repeal  of  statute  levying  the  tax.  Effect  <^.  The  repeal 
of  a  statute  levying  a  privilege  tax  will  not,  under  the  Code,  section 
49,  affect  the  liability  of  a  person  against  whom  the  tax  had  ac- 
crued.   Id, 

3.  Broker's  tax.  To  whci  it  does  not  apply,  A  bank  authorized  by  its 
charter  to  deal  in  public  and  private  securities,  is  not  liable  to  a 
broker's  tax  for  buying  and  selling  stocks  and  bonds.    Id, 

4.  How  to  determine  whether  a  bank  is  a  savings  ba'nk.  Whether  a  bank 
is  a  savings  bank,  within  our  revenue  laws,  depends  not  upon  its 
name  but  its  charter  powers,  and  if  it  be  a  bank  authorized  to  do  a 
general  banking  business  it  will  be  taxed  accordingly.    Id, 

5.  Banks,  When  liable  for  charter  tax.  Where  a  bank  was,  by  its  char- 
ter, required  to  pay  annually  a  tax  of  one-half  of  one  per  cent,  on 
its  capital  stock,  and  afterward  claimed,  and  was  allowed  by  the 
State  officials  to  pay,  in  lieu,  a  tax  on  its  surplus  as  a  savings 
bank,  when  it  was  in  fact  not  a  savings  bank  except  in  name,  it 
was  held  liable  for  the  charter  tax,  subject  to  a  deduction  for  the 
taxes  erroneously  paid.    Id, 

60— VOL.  16. 
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TAX,  PRIVILEGE- Omfinttor. 

6.  Same.    Rate  of  taxation  by  charter  of.     (hnUntuUian  cf  rate.    A  rate  of 

taxation  fixed  by  the  charter  of  a  bank,  although  not  an  exemp- 
tion from  other  taxes,  will  continue  until  the  Legi^^lature  sees  pro{>er 
to  change  it.    Id. 

7.  Corporate  charters.  Tax  promsions  of  How  affected  by  genend  law  or 
taxation.  A  general  law  on  the  subject  of  taxation  will  not  afiect  or 
repeal  the  provisions  of  a  charter  of  incorporation  on  the  same  snb- 
ject,  unlei»s  plainly  so  intended.     Id. 

TENANTS  IN  COMMON. 
See  Husband  and  Wife. 
Not  cfuirgeable  wilh  rents.  Wien.  A  tenant  in  common  of  real tv,  who 
merely  occupies  the  common  property  without  obstructing  the  rights 
of  the  other  tenants,  and  who  sets  up  no  claim  for  repairs  or  other 
claim  for  disbursements,  is  not  chargeable,  upon  a  bill  fOr  partition, 
with  an  occupation  rent.    Schneider  and  wife  v.  Taylor,  304. 

TITLE. 

See  Execution  Sale. 

TORTS. 

See  Pleadings  and  Practice. 

TRUST,  DEED  OF. 

When  void  on  Us  face.  A  deed  of  trust  for  the  benefit  of  all  creditors, 
giving  preference  to  certain  creditors,  atid  stipulating  that  the  bus- 
iness of  merchandising  is  to  be  continued  for  two  years  and  three 
months,  that  the  stocic  of  goods  conveyed  in  the  deed  is  to  be  replen- 
ished from  the  proceeds  of  sales  of  goods,  and  that  the  aF«ignur  is 
to  be  retained  to  assist  in  the  management  of  the  business,  etc.,  is 
void  on  its  face,  for  the  reason  that  the  stipulation  for  the  contin- 
uation of  the  business  is  for  the  benefit  of  the  debtor,  not  the  cred- 
itors.    Ijowenstein  dt  Bros.  v.  Lovcy  658. 

TRUST  FUNDS. 

1.  Conversion  of.  Liability  for.  If  one  acting  as»  trustee  convert  the  trust 
property  without  authority,  he  is  responsible,  and  he  who  purchases 
from  him,  or  aids  in  the  conversion,  with  a  knowledge  of  the  want  o( 
authority,  or  under  circumstances  that  will  reasonably  put  one  upon 
inquiry  as  regards  the  authority  to  sell  or  convert,  is  also  liable. 
Covington  v.  Anderson,  310. 

2.  Notice,  what  is.    Whatever  is  suflScient  to  pOt  one  upon  inquiry,  is 

notice?  of  all  the  facts  which  would   be  discovered  by   a  faithful 
prosecution  of  such  inquiry.    Id. 

3.  Investment  of  in  the  payment  of  real  estate.   In  1866,  W.  conveyed  a  tract 

of  land  to  his  wife  and  children,  as  follows:    '*For  her  sole  and  sep- 
arate use  and  benefit  together  with  his  children,  free  from  hii«  debts 
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TRUST  FUNDS— CU«»««d. 

and  -contracte,  .*e  to  have  control  t)f  the  property,  and  in  the^vetft 
of  her  deHth  before  hi«  own,  the  property  was  to  revert  to  him  in 
trnftt  for  his  children.'*  Under  a  decree  of  court  thi«  land  w*8  sold 
and  proceeds  invested  in  part  payment  for  a  tract  of  land  bought  by 
W.  in  another  county,  and  to  be  held  as  the  first  tract  was.  A  lien 
was  reserved  by  the  vendor  on  this  latter  tract,  and  on  failure  to 
pay  t^e  last  note  it  was  sotd,  bringing  several  thousand  dollars  more 
than  the  last  note.  €k)mplaiflahtd  file  their  bill  claiitiing  that  they 
are  entitled  to  be  repaid  the  trust  funds  invested,  before  the  vendor 
can  enforce  his  Hen.  Held,  that  they  have  no  prior  equity  to  the 
vendor  and  must  allow  him  to  enforce  his  Hen.  WWiiama  v.  WUHami, 
164. 

4.  DiglribiUutn  ef  sitrjdv>8  where  ti^uet  funds  were  invested  in  paH  payment 
cf  land.  Where  trust  funds  are  invested  in  land  subject  to  a  lien, 
and  the  lien  is  enforced,  the  land  being  sold,  the  surplus,  after  pay- 
ing off  the  lien  debt,  stands  in  place  of  the  land,  and  the  rights  of 
the  parties  in  it  are  the  same  as  t^ey  were  in  the  land,  and  surplus 
must  be  distributed  in  proportion  to  the  asiount  of  trust  funds 
and  the  value  of  the  land  origitially.    Id. 

5.  Canetruciien  of  deed.  Conveyance  Jer  benefit  ef  wife  and  ahUdrek.  Where 
a  tract  of  land  is  conveyed  to  the  wife  ''for  her  sole  and  separate 
use  and  benefit,  together  with  her  children,^  she  to  have  control 
of  the  property,  and  in  the  event  of  her  death  before  his  (the  hus- 
band's), the  property  to  revert  to  him  in  trust  for  his  children,"  the 
wife  takes  a  life  estate  for  herself  with  a  trust  in  favor  of  the  ciiil- 
clreu  jointly  with  her  during  life,  with  remainder  to  the  children 
after  her  death,  the  husband,  if  surviving.,  taking  the  legal  estate  for 
benefit  of  children.    Id. 

6.  Mortgage  by  wife  of  life  eskUe  hdd  for  hersdf  and  Mldren.  Where  wife 
holding  a  life  estate  in  land  for  herself  with  a  trust  in  favor  of 
children  jointly  with  her  during  life,  with  remainder  to  children 
after  her  death,  gives  a  mortgage  on  the  property  and  the  land  is 
sold,  the  mortgagee  is  entitled  to  the  value  of  the  itife's  life  estate  ^ 
the  remainder  belongs  to  the  children.    Id. 

TRUSTEE. 

See  Separate  Estate  j    Collatebai.  Security  ;   Trust  Funds  ; 
Bailroads. 

VENDOR  AND  VENDEE. 
See  Sale  of  Goods. 

VENDOR'S  LIEN. 

See  Execution  Sale. 

WAIVER. 

See  Jury  Docket. 
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WARDS,  LANDS  OF. 

Apjdication  to  Bell.  Compliance  with  the  lav  presumed.  It  will  be  preBameiJ 
that  the  application  to  sell  lands  descended  to  the  wards,,  for  the 
purpose  of  paying  the  debts  of  the  ancestor^  was  made  in  writinj^ 
and  in  strict  conformity  to  the  reqnirements  of  the  statute,  un]es><- 
it  appear  to  the  eontrary  npon  the  face  of  the  record.  Pope  ▼.  A/- 
weUy  99; 

WIDOW. 

See  Homestead  p  CHARiTABXiE  Devjpb;  Dowkr,. 

WILLS. 

See  AsvANC£MEin6. 

1.  Charge  qf  court.   Morbid  ddution,   Effed  upon  vnlle.    The  coort  charged' 
the  jury:     *'If   the  testator's  belief  in  the   infidelity  of   his  wife 
and  animosity  to  his  children,  ww  a  topic  which,  when  occurring 
to  him ^  so  deranged  his  mind  as  to  prevent  him  from  judging  the 
objects  of  h4s  bounty,,  and  he  made  the  will  white  laboring  under 
this  morbid  delusion,  then  the  will  must  fall.     But  if,  on  the  other 
hand,  you  find  that  at  the  time  he  made  the  wiM,  he  exercised  his 
judgment,  whether  right  or  wrong,  the  will  must  stand,  however 
much  he  may  have  indulged  prejudice  against  his  family.''    Held^ 
that  this  is  the  law.     Oianey^  v.  Bryan^6^, 

2.  Holographic  wUL  Evidence.  If  a  holographic  will  be  written  in  an 
account  book,  it  is  not  error  to  refuse  to  allow  testimony  tending  to 
show  that  several  leaves  of  the  book  are  missing.    Id. 

3.  Marshaling  assetg.  Pecuniary  legacy.  A  general  pecuniary  legacy  is- 
payable,  after  debts  are  paid,  out  of  the  personal  estate  oftestator* 
Beal  estate  will  not  be  charged,  unless  the  intention  to  do  so  is  ex- 
pressly declared  or  clearly  inferred  from  the  language  of  the  will.. 
Evans  and  wife  v.  Beaumantf  713. 

4.  lAJe  use  in  lands.  The  fourth  clause  of  the  will  of  W.  devises  to 
certain  heirs  of  P.  a  tract  of  land  containing  sixty-five  acres,  and 
then  adds  seven  or  eight  smaller  tracta,  describing  them,  concluding 
the  clause  thus :  **  The  whole  amounting  to  two  hundred  and  ninety 
acres,  which  I  value  at,"  etc.  By  the  next  clause  he  provides:  "I 
give  and  bequeath  to  P.  the  right  to  live  upon  the  land  which  I  have 
given  to  his  children,  named  above,  being  the  place  where  he  dow 
lives,  during  his  natural  life."  Held,  that  P.  had  a  life  use  in  the 
entire  property  included  in  the  above  clause,  and  was  not  limited  to 
so  much  as  he  actually  occupied,  MayoTy  etc.,  of  Huntingdm  v.  Mul- 
Hns,  738. 

WITNESSES. 

See  County  Seat, 

WRIT  OF  ERROR. 

See  PliEADINOS  AND  PRACTICE, 
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